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P  K  &  V  A  T  r  o. 
hoc  literis fuis  ad  me fcrtptis  alicjuotics  fignifi- 
cauit.  Cumautemantedtem  prtreptus  td  fa- 
cerenon  potuertt  ego  remgrafiam Jurispru- 
dentu  addUiu  me fatturum  extfiimaui,fiiu- 
re  amicitunofir*A,fublatis  mendis  tfutbnsfca- 
tebat  ,  eum  denuo ,  %pis  exfcribi  curaremj. 
Qucm fuh  'vefiro  amplifitmo  nomine prodire 
uolui,  vtqui  vobis  tpfo  iuredebetur,tanquam 
in  Academta  vefira  natus  &  educatns.  <zAc- 
ctptte  itacjuesuiri  Magnifict,hunc  vefiriPro- 

fifforis  &  (pnfiltarit  cjuondam  Commenta- 
rtum;miht^ftuete.   Deus  Reipublica  vefira 

fiatumtn  plurimosannosflorenttfitmum  con- 
feruet. { cripfiGryphisvvaldt  20. 
Nouemlrts ,  Anna 
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A.D  MAGNIFI- 

CVM,  NOBILEM, 

ET.  AMPLISSIMVM 

CELEBER.R.1M.*  R.EIPVBLIC-* 
E  t ,  ■  h  nr  diei :  lis  Senat  ui  n : 

MATTHI^  STEPHAtfi  IC. 


Agnifici  Viri  :  cjuacuor  hafce 
CenturiasquaeftionumIuris,an- 
tealiquotannos,cum  adhuc  in 
Academia  Roftochienfi  ftudia- 
rum  gratia  ^ommorarer ,  con- 
fcripfi.  Cum  autcm  earum  exemplaria 
iam  altera  vice  eflent  diftracTra  ,  non  pau- 
ci  ex  literatorum  ordine  mihi  fuafcres 
fuere ,  vt  eas  recognofceretttf ,  augerem  ,  & 
tertip  ederem.  Idque  cum  tandem  facere 
permotusfim  $  en  prodeunt  cx  tertio  reco- 
gnitae&  audtse ,  fub  veftro  ampliftimo  no- 
mine.  Quod  fiftudium  hoc  meum  vobis, 

,)t  3  Vui 
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mino  Scbaftiano  Nxuio  ,  Iuris  vtriufquc 
Do&oriceleberrimo,optimequederelitera~ 
riamcrito ,  probabiturjiabco  equidem,de 
quomihigratulcr.  Nequcaliam  rationem 
huiusinfcriptionishabeo,quam  vt  hoc  vc- 
kit  internuncio  me&ftudia  mea  vobis  com- 
mendcm  &  infinuem.  Quod  itaque  vobis 
oflfero,chartaceum  munus,boni  confulite, 
mihiquc  &  ftudiis  meis  bene  faaete ,  &  lon- 
gum  fclicker  valete  Viri  Magnifici.  Scripfi 
Giyphifwaldi  2o.Nouembris 
Annoi6i5. 
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T   H   E   S    E  S 

De  *    #    '  ' 

DIFFERENTIIS 

I   V   R    I  S. 

ON  minus  vtilt , <]  quam  difficileeft  f]  argu-  Refyon<* 

mentumdedirTercntiis,  cum  in  cacteris  omni-  jOHNAN* 

bus difcipknis,*]  tum  vcl  maxime  in Iurispru-  h  b°ri°. 

denttaij  Quareopcrxpretium  facluri  vide-  ?MkT. 

murjfiiAudinThcfcsalicjuotconicamTi.pri- 

,  modeIurcipfoingcnerc,d:mdedc  eiusquo- 

quefpccicbus,Priuato,PubIico&  Sacro^ft- 
tvwi  pubhcae  lubiiciamus. 

£a]4</ locum  roWvjq  £Ttf  *  Vtldeeodem&altero,pt  pocat  dcero 
Top.adeoqueaidandum  ht&aiscowra  XoynfSTmxltK^vtift  apudA- 
lexand  &  inprimis  adnatura  &  tftntiamrerumcognofcendam  Htnc 
wlurtrttmetimerjiutitfumttntur,  &ltgumcenftitutit  &  inttr- 
pretatie.tuippemquafimitiumuc  difttmitium  magnmtfttfm  blHtnc 
Artftottlts  mEtb.iv  oSo&fa*  cint^lunn»,'^.  c]  Artft.t.&7.Ttp. 
4]vttx  rattontbusdtutrfttatu  &  tnterpretatione  Ugttm  apparet.  Qtu 
cdufaqutd  f.  twrubec  4rgumemumperftcutus  tftMtdtftmm. 

T  H  E  S  I  S.  L 

TCi  Iurisprudcntia!  valdc  cognatacflPhilofophia  ci-  Nrisprt- 
uifc^cum  vtraquenontantumeoHem nomineappcl-  tiniix. 
letur,*]  fcd         T*«V^™averfetur,*]  habeat- 
,  que  finem  pra?tercognitionem  praxin^]  &  principia  ' 
lnteUcdtum,  ^  ^akto^  innixum,  4]  &  pra?cepta«V  Ai*  akk 
#J  tamenabeanonparumdirTert./  ^ 

^ltS  s.BMttetr.CHm^LiA  t.ht  D  dtiuft.&iure.Plato  mDialogt 
mnMtrttm.  b  J  Arift.  4  .Etkc]  Arifi.Etbi.& tw.  Etb  capjlsAy.Etb  c. 
i&7x]Etbc4p24+4.s.t.t>  MU$hml+»fipmbtr  pn.l\?Uf 
MCicprtXMT.  A  1L 


z  Matthia  Hvbmerx 

IL 

£t initio  quidem  ab  Ethicis  j  quia  Ethica  homincm  magis  fo- 
titarium  iuriiprudcnrJainciuili  (bcietateconftitutum  confiderat. 
lllafciicitatcm  habemfibipropofitamrhafc  fun&ionem  iufticiat  Sc 
maxime  quidem  commutatiuc.4j  Illa  media  habent  virtutem  eam  - 
qucomncm.-hjrcluftitiam  vd  cius potius hmtun  Ma prxceptis nu- 
nudis  agunt:  rwrc  talibus,quar minus  fint  mixta  f)flla  maximevni- 
ucrfal-a  traftant:  har  magis  partic uluria:&  proinde  iila  cxqtrifitoria 
funs:ha?crudior.fJ 

2)tndtcdnt  libri  Ethici  &  inprimk  C»rpmiurup*frm  CU  i.dtOrdt. 
&t.&$  tffit. b) Arifl  10  Etb.  Wf . c)  Wif  Altxtnpiotmto i priot. Anxtjt. 

IIL 

Deinde  differt  ab  Occonomicis,  quia  ctfi  vtraque  maxime 
in  priuatis  occupantur  &  modisadquircndi,*)  tamen  Occonomia 
j -n pli ficationem  ret  fa miliaris  fibi  habcnt  propofitam : luris pru- 
dentiaiufticiam  b)  Ula  funtdomus:hacc  magisciuitatis.cJIIla  in  fer- 
uo>  filio£tm.dorr.ino&  patri , qua  rcm  famifiarem  potifTimum  oc- 
cupantur:  harc  in  ciuib.quaciuUcm  focictatqm.Li  illis  nulla  eft  iuris 
vdiniuriarconfideratiortn  bac  cfl  i) 

i)Ar'tfl.  i  pot l  flt  f  dt LLb)Arift  &  Xentpion m  Otconmli.pr. 
to  pr  ff.de\ufl.&\wt.Q)Arxfl  yltb  &i.p»Ut.C$C.i.dt 

Ndt.Dtr.  C$mm  bb.uup  6 

IV. 

Deniquc a Pofiticis & maxtmc quidcm  *  Nomothetica,quia 
etfi  vtraquc,  in  Irgibus  publicis  &  priuatis  adeoqiie  in  totachiiJi  fo- 
cietatc  occupatur.^tamen  ilUeftArchiieaomcaihaxmkaiflrasV 
Hla  ipfam  rempublicam  eiusque  principia,  qua  materiam  &for- 
mam,inpjimis  veroqua  wMnv/t».  eiusquemutationcm  &  confcr- 
uationem  confidirat  :har  c  WMW^«r«  maximci)  Illa  iam  di&as  le- 
gcseoudit :  harcproprie  rnterpretatur,  &  cxercet  refpondcndo,a- 
gcndo  &  cauendW)  IllarUfpuhlicas  condit :  harc  conditas  irtter. 
pretatione  &  v  fu  k  gu  m  >qu  cm  diximus  con  fcr  u  a  L  Ili  a  non  agi  t :  har  c 
modisquibus  diximusagir.#) 

z)Arifls  &  4-Poldl l.§.j  f.dtlfl  &Iur  Vidttttltb.no  n  ix.C. 
b)  ArtfliUh& +.r»l.PUt.$n  P»Li)Ar$iMb  j&trrh  flqq.  P»t  & 
mmm  Itb.iur.noflr.d^Artfld  ttb  3  &4  P»l  Cit.iM  Orat.t  to.t  i.& 
ttt.  Cdi  LX  /.*.$.«,  &tjff.4t  0T$g.lm.8$tm.l&*c)  Arrfl6.Eih. 
^AtPtt.l&t*  A.Scnatu- 
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A  Senatoria  dirTert,  quia  ctfi  vtraque  miniftra  cft  Nomothe- 
ticarrtamen  Scnatoriain  piiblicistantum  occupaturrlutifprudcntia 
«tiam  in  priuaris.Illa  vrile  vcl  inutjlc  fpci5tat:h*ciunW-Illa  conful- 
tat:h*c  ius  interpretatur&  rcfpondendo,  agendo  &  caucndo  ad  v- 
fum  transfert. 

drift,  4.  ftUt.&  Htfom.ia*. 

VL 

A  Iudkaria  cuitamen  maximccognatavidctur^dirTert^uo^ 
ludicana  m  mdicando  ttntum  verfatur:  Iurifprudentia  criam  in  Iu- 
tc  intcrprctando,  de  eo  re/pondcndo,  agcndo  &  cauendo.  Illa  tan- 
tum  in  Iurc  nriuato:  hxc  etiam  in  publico  veriatur.Hliusproprium 
-citforumrhuiusnon  itcm.IIlainquarflionibus  iuris  vcrlatur.  Ula 
=eft  de  pr  c  tcritis :  hc  dc  futuris. 

Anft.4.  Polit  Hotm.iftff.vidt  & Dottorcm  nofttuniGtphdnmmtom- 
rntnumK  Mj. 

vn 

Iurisprudcntia  vcro  Romana  a  iam  d  ifta  iudicaria  difTert  non 
tantum  modis  allatis,  fed  &  quod  ifla  geuus  cft,  ri*c  quodammodo 
ipecirs.  IUa  In  naturalibus  & communibus  confiftct :  barc  etiam  in 
ciullib.  &  proprns.fllahoncftatcmquandoquc  cxa£c  perfequitur 
harc  quatenus  foc  popuIiRom.  admittit,  &proiiidciUaTi«.<JA^ 
rnagis:  hatc  minuspcrfcqukur.IHaw^«VM^.9^oninireipuk 
tormar  conucniuntoccupatur:  harc  tantnm  in  H<  imanis. 
Art/l.6.4.Efb.§.i  1  &j.&H>in$t.lnft.dti:N.G &Cm. 

VJJL 

Romana  Iurispruqentiaduplex  cn:Vctusvna  aitera  noua 1U 
lamaximceftlegumrigarum.iz.tabb.&IGtorumvctcrurn  :  h*c 
rmorum,  Impcratornm  &ICtorum  recciKiorum.  «:  Ularat^- 
nem  mns  fcquitur:h*c*quum  bonunOHafoicnnitatcs  amat:  hxc 

SfiSSS"00  c/t  *  fcicmi*  fimilior:  h*  lon&>* fci- 

trttmmtm.  ftrtm^tttmtt,  * 

A    z  Dupicx 


4  Matthij*  Hvbnem 

IX. 

Duplcx  autemeft  Iurisprudcntix  noftrxvndiquaque,  fibi 
confcntic  ns,mcthod  us,4 1  ifagogica  &  Exquifita.Illa  leui  &  fimpli- 
ci  vta  iustra&at:hxcmligentimmaatq;  cxa&iflima  intcrprctatio- 
nc:  k]  &  proindc  illa  non  omnia  fcd  facUimaiuris  capita,  definitio- 
n  ib  us ,  diuifionibus  &  rcgulis  paulo  rudioribus  perlcquitur :  harc  o- 
mniaiuris  capita  non  tantumdcrinitioaibus,diuifionibiis  &rcgu- 
h'saccurauoribus,fcdcxceptionibus&caufispro  fubiecta  matcria 
&  ingenio  iCtorum  &  Impcratorum  exquifitioribus.  Illa  tyronib. 
feruit,hxcadultis:cVproindc  illa  cognitionc  prior  eft,harc  pofte- 
rlor^j 

a](onftitutioneCordideemend4t  C#i.b] $.2.&ibidiximm:nft.i4lHft. 
&iure  Gifkdn.inprtlt^tnu  Dig 

X» 

Exquifita  methodus  maximc  quidcm  Digcftis  continetur, 
fcdtamen  &Codicc.  Priorartem  &rationcs  iuris  magisfe&atur: 
hatcartis  noftrjcexceptioncs,&maximc  fcreexempla:llla  articft 
fimilior :  hzc  hiftoriar.  Iila  gcnetalitcr  accipi  debet&  poteft:  hzc  ad 
fa&i  fpecics  Grpe  eft  reftringenda. 

Xttduimv  mitio  Cmmtnt  n  *ftr  in  Digtfld. 

XI 

Ius  ipfum  aliud  cft Publtcum,aliud  Pi  iua tum.lllud  ad ftatum 
rci  Komanae  fpe&at :  hoc  ad  fingulorum  vtilitatem.  Hlud  eft  de  Re- . 
hgionc,  &  Impcrio  adeoque  dc  mftitutis  rcip.  hoc  derebus  priuatis 
adeoque  de  legib.prcfTe  di&is. 

Srtunjltt.de tufi  &imtil.t.  $.2.D.dtmft.& m. 

XIL  \ 

Pubficum  eft  vel  Sacrum  vcl  Publicum  in  fpecie.  Illud  in  fa- 
cris  &  facerdotibus  confiftit :  hoc  in  magiftratibusJIIud  ad  politiam 
Ecc  I  c  fi  afticam :  hoc  ad  ci  u  i  1  cm  pertinet  &  proinde  illud  difciplinara 
Ecclefi  x :  hoc  mkfo&p*  reip.  moderatur. 

i.h.vlt &d.l  t.^.totoltbt.io.n  &jj.CodrtdeGipb4n  inO((9' 

*  *  *  *  • » 

XIIL 

Priaitnm  Priuatum  eft  Naturalc  vei  Ciuilc* Illud  omnium  hominum 

iogenertr-  &gentium  eftcommune :  hoccerteciuitads  &populiproprium. 
bidiuifiti*  xiJud  rutmalisratio  iatcr  omncj  homincs  conflituit :  hoc  quifquc 

popwlus 
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populushbi.  Ulo  omnesomninehomincs,quacegnitioncm  &a- 
ftioncmobiigantur:hocnon!tem.llludimmutabilceft:hoc  muta-  Natuuleac 
bile.  Cioik. 

S.pen  lnfl  de  1  N.G.  &  Civ  l  f  Vdtlufl.&lmr  / / pr.D.deacq.rtr.donj. 
It.Ddt  lMtis  & fafti  igntr. /.  f/i  C*  <fc/ifor. 

XlV.  \ 

Naturalefubdiiiiditurin  Naturale  in  fpecie  &gentium.*]Il- 
ludomnibus  animantibus.communecfhhocfolis  hominibus.  II- 
lud  naturalis  qiurdam  propenfio:  hoc  naturalisratio  docuiti] 
a>r.c>  §f  injfl  dtlNG.& Civ  d.U  §  *.& 4  Ddtluftit  &  lmt.fb't- 
lofophi  lusnaturaltnon  fubdiuidunt  Arifl  j.wihc.y.Cit.s  »jfb]rfrT. 
&  *  tdli.  §.  j  &4I2.&4  feauDdtlufi.&lmt. 

XV. 

Ius  Gentiirm  in  fpccic  iterum  (ubdiuiditur  in  Meram  &  , 
Mixtum,  quod  vulgo  Pi  imum  &  Secundu  vocant.  I!l  :d  eft  ex  Me- 
ra ratione  naturali :  hoc  ex  mixta  cum  vfu  &  nece/fitatibus huma- 
nis.  Wud  plane  pajpctuum  eft.  Hoccxparte  quandoque  muta- 
tur. 

I  64.Ddtc9ndi8.wdeb  &ibiB*rttl  d.§,2  &3  &peu.Jnft.del  N  G.& 
Cif  d    §.4  &4llfqjl $t*D.  **t9S  cif.i  dt  lnutnt.Ctnn4n.Ub.tr 4,  ■ 

XVI. 

Mixtum  iftud  difFert  a  Iure  ciuili,quia  illud  magis  efr,a  ratio- 
nc  cjuam  lege:  hoc  minus.  Hlius  honeftas  cft  euidentior :  huius  ob- 
fcurior.  Illud  communi  confenfuhominum  fine  conucntu  cftcon- 
ftitutum :  hoc  communi  confenfu  ciuium  cum  conucntu.IHudab 
omnibus  gcntibus :  hoc  a  ccrta  duntaxat  ciuitate  (eruatur. 

&M.lnfidtLSG. &Cfc*U%.Ay&y&Ufift.*vlt&$mii 
,>  Ltplm.& Mauiutti 27. 

XVIL 


ptum  cxprcffo  ,4]  Confuctudo  ucitoconlenfii  #]  conftituitur.lUud  pwm- 
fua  fubftantia  Iure  noftro  ci  tribu  ta  (cripturam  requiriuhacc  fa&um 
duntaxat.HIud  a  perfonis publicis:hzc  a  priuatis  introducitur/JIl- 
lud  primas  obtinet:  hicfccundascvinfcriptilurisdcfcftum  dun- 
taxat  admjttitur/] 

A  3 
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6  Matthii  Hvbneii 

..xldd.S  G  &  Ciu.bjdu*  tnim  iurit  Sonfcriptifunt  ftectec.  Cm 
futtndt& JSquUM Atiftfttb  &iRbtt.cjlj2  &  ftqqffdtLLCtt. 
i  de LL.d)/./  t.Jf.dtL.L.  ) I32U jf.ffdt  LL.f)di§.}.inJidtl.N  G. 
&CinJ  t  &9.C  dtL.LJ.lji.^d.i  }*  &feq  AngufttfifttS  Ttrtul. 
dtCtrtMsmUu. 

XVIII. 

Scripti  Iuris  fpccies  Lex  &  Plebifcitum  d i flfcru n r, quia  U!a  eft 
torius  populi:hoc  plcbis.Hla  Senatorio  magiftratu  interrogante  fit : 
hoc  magiftratn  plcbcio.Illa  fua  natura  totum  populum  obligat:hoc 
plebemdundaxat. 

§.4.mft.dt  lJ*.G&CmJU.§J.D.dt$rfrmr. 

XIX. 

Deinde  Scnatufconfulta  jg  Conftitutionet  Principum  dirTc* 
runt,  quiaillafunt  Senatus ;  hasPrincipum,  illa  ftante  Rcpubl.har 
uiutata  magts  funt  vfurpatar.  UJamagK  ad  lcgcs  intcrpietandas 
pertincbant:harad  condendas. 

§.f.&*,t*1ldtlN.G.&CmJj2.i  9  &  u&tbiwt  Cutactiotom, 
GtfbaM&dliiDdttr^mr. 

XX. 

Ex  ConitituttonibusPjincipumditTeruntllcfcriptiim,  De- 
Dacrctum  &  Edi&um :  quia  primum  Epiflola  conftituitur,  fccun- 
dumpronunciationeprotribunali,tcrtium  programmatc.  Primo 
confultationi,Prarfidum&  Iudicum,veiprccibus  &  libeil  s  fuppli- 
Cantium  rcfpondctur:  (ecundo  partibus  lus  dicitur:  tertio  omnibiis 
fubditis  iusedicitur  &  promulgatur. 

%4.lnfid.l  ^G.&(^&nttmbttf4>fidt&Cui4t.29V2d. 

XXI 

lus  item  Ciuile  &  PrartoriumdirTert:quia  illud  ex  legibus, 
plebifcitis,Se&is,Conftit.  Principium  &  refponfis  prudentum  ori- 
tnrthoc  ex  ediSis  Prsetorum.DIud  fepc  rationcrh  iuris:hoc  arquita- 
tcm  magis  fequiturJllud  ab  imperio  fummo  prduenmhoc  a  magi- 
ftraiu.Illud  prarcipuii  cft  maxiraxpote^atis,hocfcruitreropriod 
*7>&fontt.ff.dtmft.&im$.  r 

XXII. 

Iuris  non  fcripti  fpecics  ConfuctudooV  iCquitas  dafcrmnt 
quiaiUatacitoconfcnfu  populi  inducitur,  harc  cxpreiTa  volunta- 

tePrinci- 
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e  Principis,  Magiftratus ,  vcl  ICti  Illa  rationein  Iuris  farpe  fequitu  f 
h*cfempcrarquum  bonum.DIavru  inuctcrato  iutroducitur:hxc 
cx  principtis  pra&icis  eruuur,  &  vi  fua  confiftit 

dl  12&(tqqT>4$LLli&iKt  C.q  a  fit  longt  confuttudo  l  n. 
&'fiqqfd*L-Mli  &vlt  C.t4d.Arifl.S  Etb&t.hbtt. 

xxm 

DifTcrt  Confueeudo  a  Dtfuetudine,  quia  ctfi  vtraquc  taci- 
tum  confenfum  &  tcmpus  longum  habet,tamen  illa  vfum  requirit, 
hzcnonvmm  ,illcius  conftituit,haxnon.IUalcgbdefettumfup- 
plcr,  hxc  ntte  conftitutam  tollic 

Initittit.  Inft. dt  nflam.ordin  $  ftdb**monsInfl,  d  ohhg  qudtxdt- 

ha  lt  pr.c  dtCtnflitptt.  bbpr  CdtCmft.pttUbprCdtCth 

duc  olltnd.BtlftmadKomot  ?b$tu  ttt  t.t  3  Ctntum  lib.l  C.itn». 

9&fiqql  }2.&feqqfdtLL. 

DitfcrtquoqucIus&^Equumbonum  o-uiaillndregulamfc- 
cjuitur,  hoc  iw,***»,  IiJud  fcriptum  cft,  hoc  non  illud  ciuxle  quid- 
dam  eft  in  caufis  ac  ncgotiisciuihbusmaximeverfatur,  hocnatu- 
ralr.  Illndlcgeeft  comprchcnfum,hoclcgis  eftfupplementum  U- 
lud  defi/niri  potcft,  hoc  non.  lliud  auttoritate  publica  conftituitur, 
hoc  a  pirudentia  priuata  fcre  pendct 

U 1   &2fiqqffdtL  L.lptn  ff dt  \nf  &  ur !  ,4  pr  ffdt  diutrs . & 
tmpprtfcrtpt.Arifldl*,  Rtb&t.Rbtt. 

XXV. 

Deniquc  ius  aliud  eft  commupc  aliud  fingulnrc.  IUnd  ad  o- 
macsomnino  chies  peranct,hocadvnumaJicrumuc,vtIad 
Cf|rtjS  auntaxat^omincs  3ua*tttem,fexumvcl&corpora  ccrta. 
IlJud  rationem  iuris  fequitur,  &  proindc  interpretatione  iuuan- 
dum  efl:  hoc  ab  cadifccdit,&proindead  fimiiia  non  eftproducen- 
dumJllud  a  pIebc,Scnatu,Prartor&ICtis  conditur:hocapo«uIo 
&  Pnncipclliud  magis  in  pccnis,hoc  inpnrmus  verfatur.  Ulud  pcr- 
octnum  cft :  hoc  plerumque  temporarium,  | 

WinflAlX.G.&C'm.Ui.vlt.ffd>  Conflit.Srmtp  I.14  &  1  fiq. 
&ibtdi*iffd$L,L  tt.cM^Bbtrd.  nluRtmn &nUqn$t  ftq. 

Huc  pertinct  FiSio,  quac  a  Iurc  prefle  dido  ditfcrt  Jus  cnim 
um  diaum  vcritttcro,Fi^  conuncndum  cum  colorcquwfcfc- 
<Ftur-  fcili- 
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fcilicetarslurisconfcraeturciusqu^definitioncs &  regular. 
Inprm.  Inft  dttxcufitt  tut.%  s  lnft.Quib.mod.luspottftDd.1  is-D.dtV- 
fuidp.  Hopptrut Itb. 2.  dtdttt  lurii.Hotm  qudft  illuftri  iS. 

XXVII. 

Qui  in  difciplinanoftraconfidcrantiiraftusaliaqucfre^if  ea 
MI.  Confi-  vel  Iuris  funtvclFac"ti  Illa  Ius  conunent,cVciuilequiddam:ha:c 
daratio  co-  fa#um  &  naturalcquid:  &proinde  iHaciuiliafunt:ha?c  natoralia 
iumou«  UJapcrpctuafunt,  &abinitiovircsfuascapiunt:harcin momentis 
fdLcTtL1  conliftunt , & tum demum  aliquid funt,cum erTectum  fuum reuc- 

ra  confcquuntur.llla  in  libcros  tantum  harc  in  feruos  ctiam  cadunt. 

Illain  partcm,  dominum  &  harrcdes  tran(cunt:ha?cnon.Illano« 

pereunt  capitis  dcminutione:hac  pereunr. 

U>%4  D.dtddqpcft  27%-2.DdtVdtlkl.2l.%  6D  dtr.Ol4S  §.l-D-di 
ddq  rtr.  dom  l.  i.D.dtopcruftru  1 19  Dtxquibtdtifmdiorl.  44  D. 
dt  condit  &  dtmonftr.1.6.  i-s  fdefldtulibtr.&docttDoclornoftr 
Ctpbm.  Commtnt.  dt  iurt  &  Faclo 

XXVIII. 

Sunt ck  quardam  mixta ,  id  cft  Iuris  &  Fadli  fimul,qua? ita a Cc 
inuicemdirTcrunt:  quod  quzdam  plushabcnt  Iuris  minus  fa&i» 
quardam  plus  fadi  minus  iuris,IUa  fere  eorum  naturam  fcquuntur, 
qux  Iurisc(Tediximus:ha:c  eorum,qux  fa&i.  In  Ulisalienummini- 
ftcrium  no  prodt  ft :  in  his  prodcft,maximc  fi  dc  obligatione  tollcn- 
daagatur. 

l.4.%.i.jf  dtStdtutibtrk  lf.  %.a*dfttumjfMCwtdt.f*  tofil.  4?.§./  ffU 
sdq.po/.  I.90  pr.ff.dtddq.  htrtd.1  ij  fMC9nftitptcX$2d,s$.& M 
mt.Gtpkdnffdt  <uq.  rtr.  doml  39.ff.dt  ntgot.gtft. 

XXIX 

Diximus  de  lure  in  genere.  Sequitur  vt  dc  eodcm  in  fpecie 
U  Ifooc.  jgtmusj  &  initio  quidem  de  Priuato,cuius  obiccta  tria  fimt:  Pcrfb- 
nar,  Res  &  actioncs,  4]  quaram  etfi  in  fingulis  fere  Iuris  articulis 
coniun&a  eft  confidcratio^)  &  farpe  rci  appcllationt  cu m  Pcrfonae 
tum  act »ncs  ventu nt. 4)  tamen  hoc  loco  dirTcrunt ,  Pcrfonac  enira 
conlidcrationem  habent  libertatis  &  fcruiru tis,  dominkar  patriar- 
que  poteftatis,  tutclar  &  curar;  Kcs  domiiiii  &  obligationis &  adio- 
ncs  ordinis  iudiciarii  4) 
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a")  §.vlt.lnfltt  ING.&Cial/  ffde  Statu  hm  h]  docent  in primit  tt. 
per  quosptrf  cuiqut  ndq  &tit  perquaspt  fnobkobUgadq  tem 
Outb  moditre&feqq  A  tfl  $  Etb.    I  f*.§  2  ffdelegat  2    1.2  & 
ibtnot.'nfld.reb.corp.&  tnccrp  d)  Id  enim&ordolnflituton  & 
dimfionu natura  poftulatt  dtximm  ad  §  vlt. Inft  de  l. N. G  &  Cm. 

XXX. 

Deinde  quod  Res  potiiTtmumfunt  obicftum  Iuris  priuatU 
4)  cuius  mity  Dominium&Obligatio  rcmcdio  Actionum  vindr 
■canttir,  Pcrfbnis  vtattributionc  con(idcratis."&) 

a )Arift.$. Etb.  b)docct Mttbodus  tnflttuttonum  & digeflorum. 

XXXI. 

InlurePeribnarum  libertas  diffcrt  a  Seniitutc  alitcrquam  in  \m  p^^a. 
Politiri^&ilkquidemeft  raeukaseiusquodcuique  faccrelibct,  rttmvbtLt 
velpoteftasviuendivtvclischzc.ncccfritasfaciciidt.quodaliusvcliL  s*  * 
Illafolilcgi  Iusvita:&necistribuit:hxcdomino,maKimciure  vctc- 
*  ri.Ula  ftbi  rcgularitcromniaadquirir.harc  domino  Jllaluris  natura- 
lis  cft,&  a&uum  poteftatumq;  naturalium  &  ciuilium  capax? hacc 
iuris  Gentium  &  a&uum  duntaxat  naturaltum ,  non  ctiam  iuris 
Gentiumcapax  b.) 

a)vid  Arift.t  Polith)§.i  &2.inft  de  iure  perfi.t  inftit.de  hu  quifunt 
fut  vtlalienimr  i 64. ff decondtcl  initbXj.&ibi Odffdtoffich 
Fr'*Uj2.&  tbi  Gipbdn.ff  dtRi. 

XXXIL 

Ingenui quoque  differunt  a  Libertinis,  quia  Uli  funt  I  hcri 
tiathhi  fact i.  Llli  Ubertatem nabcnt  abfolutam:  hi quodammodo  o- 
neratam  obfcquio,  fucccfTion c &  aliis quibusdam. 

pr.infl.  dt  ingenuit.pr  inH.  di Libtr.tt  de  optrh libtrt  &  tt.  dt  bon  li- 
btrt.  Vtdt qudnot.Gipbdn.adl.fi  vnquam  C  dereutcand  donat. 

XXXIII. 

Diffcrunt  fcrui  aStatuIiberis,quiailli  funtabfolutefer.iuhi 
cmm^3<djfJt».Namdircdalibertas  pofttempusvclfubconditionc 
ciscftadfctipta.  Illi  Iureleruorum  peromnia  vtuntur:hilurahi- 
bcnt  libcrorum  maximcin  pcenis. 

I.p.^Ut.depcen  1 1+  ff-  deqHdftionib  V  tt.fdtJUtuHb. 

U  Scrui 
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*lnf}Mbuqv'tfuntfml.i  CApdt.pottft.t  2  f  ddLCtmdt  Sicdt. 
i 2.C.  dt  Pdtrib.  q  ifliotdiftrd*.  pr.lnftftr  qudtp  rf.  nobis  adq.l. 
(um  eport.  I.  flt.C  dt  bon  qun  Ither.  . 

XXXVIIL 

•  • 

Patria  potcflas  Nauiralis  vna  cft,  nltera  riiuTtt  Tlla  in  fola  pte- 
tate  &  reuerenuaconfi/nnhatcin  rebusctiim  aliis/ubftitutione  pu- 
*taexheredatione,adquifitione  &  fimUibus.HlainJioncftatcmagis: 
harcin  vtilitate.Ula  vtrtufqucfcxusparentibus  conmunisefr,  kic 
mafculini  propria.IIJa  apud  omncsgentes  vfurpatunhxc  tantum  a- 
piidRomanos. 

U ffdeluft  &:ur.%.2&2  Inft.dePdtr.p*teft.'.4.§.*.!J.f  de  tnlut 
ncdt. 

*  * 

XXXIX 

Filiornm  vcl  potius  Libcromm  alHfunt  iufli  aliiiniurti.  Fli  Libm. 
quicx  r.ifcis,  nuptiis nati  funr,vel  quircdclcg  trmaci adopratiue: hi 
<jui  tion.riiinpotcftatepatriafuntzhinon&proindcilhit  .'S  tita- 
tishabcnt:  hi  nonhabenr.Ufis  pupillaritcrfubfutui  potcfohis  non 
potcft,  IMlornnia  parcntib.adquirunt,hi  non. 

pr  Inft.  dt  Pjtr.  poteft.  §.pen  &  vlt  infl  de  Nupt.&diclum  tbtfi s$  tt. 
C  dt  Ndturdl  lib  vidt  Hotom.d.diJput  de  Spuriu. 

XL.  '  u  . 

£x  iuftis  liberis  naturales,  difTerunt  a  Icgirimatis  quia  i 1 1 i  ex  iu- 
fiis  nupttis  func  nati:hicx  concubinatu.IIIiius  fimiliar  adcoquca- 
gnatioriis&  dignitatis  abfolutc  hibem:h*tantUmquoid  partcnr» 
tt.de  Pjtriapoteft.§.vlt  lnftdeNupt.N0U.S9  Hotom  d. Dijp  it.de  Sp*~ 
rimt.b.  \. 

XLI. 

<  Ex  iniuflisNothi  diftcrunt  3  (puriisqttfaconujnc^iorxqu^ 
ilH  nafcuntur  iure  noftro  permittltur:  horum  plane  improbatur. 
n)IIliexconcubinanafcuntur,hiex  merctrice.Illi  patrem  (jupdam- 
modohabent,hi  non,Illi  parentibus  fuccedunt.hi  non,Illis  regtila- 
literadccrtvmmodumdonarelicet,hisnon.i>)  .  , 
z)Nou.*f.&it7,b)N3U  io  VideomnimllotomdDiJput  deSpurm 

B    2  Nutfti* 
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XLIL  * 

Nuptiar  vere  diffcrunt  a  Sponfolibus :  quiahjrchint  repro- 
mitfio  futurzconiun&ionis:  Nuptiarfunt  ipla  coniun&io  indiui- 
duam  vitar  confuctudinem  continens.  Inillis  fpes  cft  matrimonii; 
in  hismatrimonium  ipfum :  llla  funt  ctiam  impubcrum  ;har  pu- 
bcrum.In  illislicet  pcenitere :  in  his  non  licct. 
L1.9 14- fdespmfid.  yjt1JUtmpU3.lj.CA  sptnfid. 

XXIIL 

Eardem  differunt  a  Concubinatu:  quia  in illis  cfl  affcdio  ma- 
ritalisHn  hoc  non  cft.  Illac  &  gcntium  &  ciuilium  inflitutis  ,  &  vcl 
•maximc  honeftati  conucniunt:  hic  abillisabir,cfltarocnfineftu- 
pricrimmeflagitioue.  Ex  illisiuftiiiberi:cx  hociniuftiprocreantur. 
Illar  patriam  potcflatem  tribuunt:  hic  ndn,  nifi  lcgitimatioaccedat. 
I3  lU  jf. dt  Ctneubinit.l34.ff.  4di.iul.de  tdult.  dpr.infi.dtp4trut 
pottftS.ptn  &  vlunfi.  dt  Nnptiit. 

XLIV. 

Nuptii  quoque  aliar  iuftarfunt,  aliariniuftar.IIIar  (ccundum 
prarcepta  Icgum  contrahunxunhar  contra.In  illis  vir,vxor  &  dos  cft: 
m  his  non.lflr  patriam  poteftatcm  tribuunt :  hae  non.  Ularcum  ho- 
i*ftateconfcntiunt:harnon  d) 
.  A)%.ptn.infi.dtHupttk. 

XLY. 

Nuptiar  quoqucPrimar  a  fccundis  differunt,quia  illar  funt 
antc  innuptorum:harnuptorum.  Ulae  iurenoftroprobantur:  hr 
tam  maturar  quam  immaturar  ccrtis  pcenis  coercentur. 
.  l.i.U.l.7.&t:.Q.dcftiundtiNupt  Niu  2.21. 981$/. 

XLVI. 

Dittortium  foluit  nupttas  quod  differt  a  FLcpudio.  Kcpu- 
dium  enim  in  fponialibus ,  Diuortium  in  matrimonio  tantum  k>- 
cum  habet.  m )  Iilius  caufar  funt  incertar  &  nulla  lege  definitar  &  pro- 
inde  indicis  &  viri  boni  arbitrio  &  notioni  relinqucndar :  k)  huias 
cau far  (iint  certar. Hlius  iniuflar  fa £H  pcena  eft,  vt  qui  (tne  iufta  ca  u  fa 
repudium  mittit,  arrhas  acceptas  rcddat  ,&  altemm  tantum :  c )  h  u- 
hs  iniuftc  fadi  in  mulicrc  dotis  &  Iucrorum  noptialhim  amitfio, 
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tn  maritodonationispropter  nupuas,invtroquedetni(io  inmo~ 
ijafterium.dj 

a)/./o/.§./.  </r  P.s.b  j  drgumtntt  1 1.  §.  i  ./.  <fc  lur.dtlik.c)yidJ  ptn.C 
dtSponfal.  d)l  SC.dt  repudtif. 

XLVIL 

Leelrimatiopermatrimonium  &  refcriptum  Principis  dif- 
fcrtrquodctfi  vtraaac  fit  volentibus  hberis  notis  ,&  patriam  po- 
tcftjtcm ,  vt&ius  uti,  non  tamenagnationis  tribuit:  tamchilla  nt  a 
parcntibus:  harc  ab  tp/b Principc. llla  vi roatrimonii:hacc iuris fum- 
mi.Illa  dotaliainftrumcnta  rccj  u  i  r  i  t  :h  xc  non.Iilafit  fi  liberi  iufti  ex- 
tcnt  vcl  non:  harc  fi  libcri  iufti  non  cxtent. 

§ .  vlt  .htfi.  dt  Nuptiu.  Vidt  Qipbdn.  Dijput.dt  #,  rt  & ftdtuptrfindtum 
thefitf.&j.fiqq. 

•  XLVIIL 

DirYertAdoptio  infpecie  &Adrogatio:quiailIacftriiiifam. 
'  harc  patrisfam.  Dla  fmp  rio  magiftratus  ht:  harercfcriptbPrincipis. 
In  illa  adoptatus  folusin  poteftatem  adoptantis  tranfitaiihacet- 
iam  libcri  adrogati. 

%.\.&tijnfi.dtAd»ption. 

"  XLlX. 

DifFcrt  Adoptto  in  fpecie  &  Emancipatio,  quod  etii  vtraque 
patriam  potcftatem  tollit,  illa  tamen  etiam  conftituit,  cumhzc 
duntaxattollat.  Iliaadoptatum  tnconditione  filiifam.rctinet:  hxc 
cum  patremfam.  facit. 

$.  6.  &  i.  mfi  Quib.  med.  iutpoteft. 

L. 

Differt  Tutek  &  Patriapoteftas ,  quia  illa  eftinpatresfam. 
ha?cinfiliosfam.  llla  Ius  caftigationis  &adauHitionis  non  tribuit: 
hzc  tribuir.  llla  populi  bono  eft  introdu£h:harc  patris  magis  bono. 

§.i.inft.dtTutttit>  di£htmfu}rdthtfi37. 

LI. 

Differt  Tutela&  Cura:quiailkeftimrniberurn,hzc  pubcruni. 
Illa  perfbnar:  hax  rci  vcl  caufar:  illainuito&  ignoranri  datur:  harc 
no  nifi  volenti  d)  Illa  au&oritatem  rcquirit :  hzc  confcnfum.  b)  Illa 
m  fblcmnib.  occupator&ciuilib.  haxmiagis  innaturalib.^ 

B  $   ,  a)4§.u 
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z)d  %  f  r«/?  deTutcl  §.4  lnlquitrfl  tut  inprA  2  &r!tlnflJtC9 
14  $r.b)l  1  &paflim  fdc4ucl  tut,c)l  if  .D.d.t, 

LII 

Diflfert  aiitcm  Au&oritas  &  Confenfus:  quia  ctfi  vtraque  eft 
approbatio  ncgotii  pupilli  vel  adulti,  4)  tamcn  i!la  a  tutorepraefen- 
teinipfo  ncgotio  interponi  debct  :hic  criamacuratorcablente& 
extra  negotium.lilaaionniii  verbi$,hicetiamnutu £;Illainobliga- 
tionibus  pupilli  palTiuis&adquifiuonibus  folcmnibusrhicinalie- 
nationibus  potilTtmum.*) 

a)/ 3  d4*u8  tut.b)      Infl  dcaucl  tut.l 9  § •/  dttoi  &ibiB4Tt9l.c) 
pr.%.t.& $.dtl  101  ffdtV.O  I3.cdimtt1r.tifl  min. 

Lllf. 

TutelatripIcxc/I.Tcftamenrarb.Lrgittma&Datiua  ,  quje 
etfiomnrs  alegcJuPt:ramcnleg.timaa<ohlcgcefT,  Tiftamenta- 
ria & Dati-ia  pixtcrca ab hominib.  llla  hVrcdum  cll  proXimionim: 
hscuiufcunquc  altcriusJlla  ipfb  iure  compaitrha:  non  nilidatio- 
nc  teftators"  vtl  magiflratus. 

d.S.iknfl  dtTuttl  pr.lnfl  Qniteft  tut  p   nft.de  hgtt agnat.tutela. 
pr.&%  c  Infl  dtAttiltut  facit  NounS. 

LIV. 

Teftam-ntaria  &:  Datiuau  fti*:  t,qtiia  ilb  a  priuatodatunha*c 
a  pcrfon  rp.blic .1.  Illu  a  patrc  vi  patrix  potcrtatis :  hxc  a  magiftratu 
vi  legis  aaionis.  fll  iTcftamcmo.hrc  pi  o  trlbunab .  lllafolishberis, 
hxcquibusI.bLt  iii»piibcribus.IllanontflaC>usIegiumus,&  proin- 
dcdicm  &  conditionem  recipit,h2ceftadusligitimus,&iamdi- 
&a  non  rrcipit. 
§.I  fnfl  dt  Tutti  tt.inflqui  ttfl  tut  tt  dt  Attil.tut.l  ?  D  rem  pup.faJd. 
ftrt  1 40  C  dt  Bpife.&  Cltrit.l.77  dt  R.L 

LV. 

Ab  vtraquc  ifta  dirTert  Tutela  confirmata:quiaduarpribrcf 
fimplices  ftint,  hscc  mixta.  Mae  enim  vel  a  priuatofolo ,  vcl  a  magi- 
ftratu  folo  dantur,ha-c  ab  vtroquc. 

L  i.§  t.& tt.D  dtconfirm.  tut  qu  m  tttulum  GUff^aphi  non rtfktm- 
ttUtxtnnt,  vtdocuit  Anton.Tab  Decad  ^Brrtr  Gleffogupb  Err  rlt. 

JLVL 

Cura  alia cft  adultorum,  alia furioforum  &  dcmcntium,  Wa 
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oft  minorum  25.  annic.  hxc,  vt  diximus,furio(orum  &  dementium. 
Hlavolentidatur,haccnon.Illa  ruvclcaulaccft,ha?c  pcrfonaf.Illaad 
foknnia  non  pertinet,hafe  pcrtinet. 
ft.& ii.lnfiM Cuftt  UjS  ptn.  D.nd  SCtmTrtlit  /.1*4 &ibi?t<> 
trm  Fdbtrnum  34.  D.dt  4.1. 

LVil 

Curaadultorumdiffut  quoque  a  Cura  bonorum  ,quiailla 
pcrfonam  etiam  quodammodo  afTicit,  harctantum  bona.Iila  rcgu- 
laritt  r  eil  in  adminiftn?  ndo,  hac  in  cuftodicndo  &  diflrahendo.  Illa 
cftminoris  cuiufcunque,hacc  maioris.  Ula  propteractatem  datur, 
fcrcpropterabfemiam  vel  fponuneamvel  necefTariam ,  &  dcfc- 
ttum  herrdis. 

tt  infi  dt  Curs  or  l.4t  Ddtsimm  tut.lf. ^huvtTbuliz.D.dtrck. 
auct  lud  pvfltd  tt.  Cd.cuut  bomsdand. 

LVIII. 

DcnLjue, diftvruntTutorcs  vcl  Curatores  adminiftrantcs  ab 
honoranis,  qui  1  iili  oncis  taula  :hihonorisdantur,&prbindeilli 
tuulam  adminir*rant,hinou4)  Ulorum  auttoritas  vbique  valet» 
horum  non  itcu..fj  Adilios  periculumtutcljc  primo  pcrtinct,  ad 
hos  illis  initio  excuiTis^) 

a)/i*  § J D.Solftttomb  U)l  40  D.dttcq  heredt  ^.D.dcAutt.tut.c) 
..  Ljf.D.dt ndm  tuut.C  Sttut.ve  Ctadt.notgfff l.j.DJedimd.tui, 
*  LIX 

DiximusdeIureperfonarum.ScquiturvtdcIurererum  vide-  im 
amus,(jHSCvclfunt  inpatrimoniovelextra.  lUcapriuatisadquiri&  vkiDtwff 
alienan poffunt,hac  non  polTunt.  Illac  in  obligationcs &  commcrcia  **  rgrmm'im 
veniunt,har  non  veniunt.  *'  In  *' . 

~pr.&§.ii.l»j.dtrtr.dm  §  2 inftdtmutilfiipul.l  lj.$.j£>.dt r.O. 

Extra  patrimonium  fiint  rcs  c6munes  &  publicavntcr  quas 
ctfiDd.cum  aliastum  has  duasinprimisdifrcrcntias  comini/cun- 
tur,illarum  (cilicct  proprictatem  nullam  ciTc ;  harum  tfi,  &  quidem 
ciuitaris  aut  populi  Rom.  lllarum  vfumomnibus  arumalibus:  ha- 
rum  omnibus  hominibus  eiTc  communem:  vcrius  tamen  eft  eas  in- 
terfe  nondifTerre. 

l*»&3:fin  D  b t^mf.rtr. &  trudite  Gipbtn.  dtmnif.imU.Md thtfm. 
29. 
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LXI. 

Res  commuhesvcl  Publicar  dkfcrunt  a  rcbus  vniuerfitatisr 
quia  ilJarum  vfusomnibushominibuspatct/i  harum  illfs  tantu/n, 
qui  funt  vniusciuiutis.  IUarproprieUte  nullius  lunL-hacfunt  vni- 
iierfutkIII«namrafiausGenLvoluite^^ 
tumcuiusque  diiutis. 

4.1.2.  &jftqqffdtdiidt.  rtr.l  6.t§d  §.  i.&  /. fiqq.mfi.il. 

LXIL 

Res  vniucrfitatis  difTerunt  a  rebus  Ciuitatum;  quod  ilfe  pro- 
prictate  funt  vniucrfiutis,  vfu  fingulorum  cx  vniucrfiutc:harc  Sc 
proprietate  &  vfu  vniuerfiutis  tantum.  Ulac  fimt  cxtra  patrimo- 
nium  fingulorum :  har  in  patrimonio  eiTepoffunt.lIfefCTcfuatim- 
mobiics:  nac  etiam  mobilcs. 
4.1  6$. &d  §  6  inft  dt R.D.tt.  Cdtddmin  Rtrumpub.& aliquotfqq . 

LXIH. 

Res  nulliusprciTe  difta:dirTerunt  a  communibus  &  vniuer- 
fiutis,quod  illae  neque  funt  neque  ciTcpoiTuntinvIliusbonis,ha: 
quodammodo  funt.HIx  funt  diuini  iurisjhac  humani  IUz  vfum  noa 
praebcnt  hominibus,har  prarbent. 

4  2  &  mnib.ftqq.ffdt  diu.rtrj.§.t.  &  9  ftqq  inR  tod. 

LXIV. 

Rcs  Sacrac  &  Rcligiofe  difTerunt ,  quia  illar  ad  cultum  dKii- 
num  pcrtincnt,har  ad  fepulturam.  Ulat  perPontificcm  vcIPiinci- 
pes  conilituuntur,har  per  priuatos.Hla?  d  dicatione.har  illatione  ca- 
daueris  humani  Hlarumvfus  proprie  nulluscft,  harumaliquisfcd 
quafcpulturam  &  ad  eampcrtinentiauntum. 

d.§.S.  &  f.  M*.  dt  RJ)M  6  %.3  &  4.  tod. 

LXV, 

Res  Sacrar  &  Ecclefiafticac  difFcrunt,  hacadfuftcntationcm 
clcricorum  &  paupcrum,lllac  nidlius  funt,  hat  in  patrimonio  Ecdc- 
fi*.  Iilarum  nullum  eft  commercium,  harum  eft. 

4.%.$.&dl.6  §  3  N9U.7S4  SJ"9  $J>t* 

LXVL 

Res  Sanax  &  Vnraerfiutis  difTerunt,quia  illae  fiint  d  i  u  ini,  hac 
humanx  iuris.  Ulac  vfum  fingulis  nonprsbent,  hac  prarbent.Illa:  ad 
defcnfioncm  pcrtincnt ,  hac  fepc  ad  voluputcm.  Hfe  ad  Ius  impe- 
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pcrii  magis  pe  rtinen  t :  har ad  commoda  fi  ngulorum  .Illarurn  lxiio 
pcena  capitis  vindicatur :  harum  non  idem. 
/  ifrJUyUlLf\s.&4MtifMKDJ.$.t.&  $./•  InJHt.tU 

LXVil. 

R.es  aliar  mntcorporales  aliar incorporalcs.  V\q  tang^  pofTunt:      ' r- 
hac  non  po(Tunt,&  proindeillz  vindicari,  poflideri ,  vfueapi,  furto  £  ST^J". 
fubtrahi  omnibusquc  modisapprehenfionis  iundicis fubiici  tftlla*"" 
funtthx  aon  poftunt*)  II  lar um  fola  corpora  confiderantur ;  h  x  fo- 
lo  i  n  tellc&u  conftant.  b) 
a  J/  4  /.§.//  dt  tiq  m.dtmm  IfJf  it.f.  <U  ffutdp.  b)l  59  tf.de  btrtd 

ftttt  ifl .  C  deprtfcrift.  Itngi  tmf.  tt.  Infi  dt  ttb  ttrf.  &  MCttf. 

d.l.^.t  ffdeRB. 

LXVIIL 

Corporales  funt  mobilcs  vei  immobiles.lllar  delocoin  locwn 
transferri  poflfunt ,  ha?  non  poffunt,cum  fint  fol u m  vd  fblo  mfixa?, 
adeoquefolo  contincantur.  4)  Hlarnmalienatio  & adquilitio  bci- 
lior  eft :  harum  difKciiior.  b  ]  Dc  illis  in  litcm  iuratur :  de  his  non.#} 
z]L  tf.^t.ff.dertiuU.  ffdtAJilit.  EdiB  l.jj fdtdtiutJnttr  wr  & 
vx.Lt.S  bHmterdi^nm  f  dev't&viArmAt4.b]ApparttmpT4diit 

mmorum,d9Ultbm&  lccltfi*  ft  mffut4fttui.c]l4i  §.//.£*• 
uti. 

LXDC. 

Incorporales  funtlura.Nomina  &Quantitatcs,quardifFe- 
runt.  quod  Iura  iuris  fint,Nomina  4]  &  Quantitates  fadi  magis.Il- 
lavelmaximcintcJlcdu  conflant:  hac  quodammodo  corporf.JJ 
a]  ttdt  H9t$mj.  thftr  //.b]i.§  ?fM.l,  tstaUhj  %  i.ffmniud 
Ly  fr  ffMtxttftrtimd. 

LXX. 

Corpus  fcu  SpectcscV  Quantitas  dirTeniM,  quod  iila  cft  ccrti 
indiuidui:hacc  generis,  &proinde  illafundienem  in  ^encreadeo- 
que  compcnfationem  non  recipit :  harc  rccipit.llla  fcrc  cflorr  nium 
rerum :  haec  tantumearum  qua?  ponderc  numcro  &  mcnftira  con- 
ftant.Illa  Interit:  hxe  non.IUa  non  diuiditur  numero.hac  c  diuiditur. 
iUanonmultiplicatur.harcmultiplicatur. 

C  1*4. 
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l*  $*l &$-D.dtrtk.CT$dlj4i  2  Ddelegxt  1U7O  deUgat  2.1  ?#> 
Ddefolut Uj.^t.D.d  VO.lnDdtrtkcttdit. 

L  X  XI. 

•  •  •  ■ . 

Huc  pertinet  vniucrfitas,  qua-  dirTcrt  a.  rcbus  (Tngufs,  quia  H- 

h  augctur,  minuitur,  har  non  itcm:  Hla  mocis  vniuer  falibus  fcre  ad- 

quii  itur,  har  fingularibtis. 

U£.$f  dereivindic  i  1.  D.de  inttrd'H.1  tf.Qurum  ht»  §.r.'f.i»/& 

ptrouMptrfeutqutxdq  vidtHtfm.quuJi  iUufttii2. 

LXXIL 

EademdirTcrt  a  toto,  quia  illi  oppomtntur  res  fingula?,  huic 
partcs,IIIa  accretionc  &decrctioncm  recipir,hocnon.Inilfaqnod 
iuris  eft  invaiueifo,  nontamcn  eftin  rcbus  fingulis,  in  hoc  quod 
cft  in  toto  qua  totum ,  hoc  etiam  eft  in  partc  qua  parrcm. 
Ijtfdt  vfucdf  1 11  f  dtftcul  vtdt  Htttm  d  quxft  iUuftt 32. 

LXXIIL 

Vniuerfitatis  duz  funt  fpcric$:vr.a  corpornm,altcn  iuris,quar 
ctiiambx  accrctioncm&decrctioncmaliaq;  vniucifitatisingcne- 
rc  propria rcciymjnt,  tamcn  illa  magiseft  fa£fci,h,?c  iuris  llh  modos 
habct&cauflas  cumintcrviuos,  tum  mortis  caufla  harc  magi» 
moitis  caufla.  tllarci  vinuNcat^onc.harc  afeionibus  vniuerfalibus 
&gcnerahbusvt  vocar.t  pctitur»  i 
ftdtGifbun  dtdiuifiur.tbejiji. 

LXXIV. 

Vniuerfitatis fpccttt  eft  pccuHum,  quod in  fi  Iiofam  .Tn  Paga- 
num  &  Caftrenfe  diftineuitur.  Illudin  paceeiusqucintuituacqui- 
ritur,hoc  in  bcllo  vel  bclli  intuitu:&  proindc iUud  togatum  eft:hoc 
militare.  Illud  fcre  ad  patrem  pcmnct  :hoc  ad  filiumfarmlllud  fine 
patris  confcnfo  aUenari  vcJobligarinonpoteft;ncmoitis  quidem 
caufla:hocpotcft. 

l.tU.  C  dt  iuofit.  nftm.S.\.1i#.firwfirfpAi#J^jN*tt 
fttmif fiu.ttft. 

LXXV.  ' 

Paganum  duplex eft :  Profe&icium  &  Aduemicium.  Blud  a 
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jvntre  v  1  ab  alio  irrtninij)atrisproficifcitur,hoccxopcrisriliifarn. 
«Jonationibus  matcrni&,matcrnigcneris  &  aliorumaduenit.IlJu<l 
yjtri  plcno  iureacquiriti»r,  hoc  rcp  laritcr  qua  vfumfru&um. 

tf. f  r.  /n/f er qMMptrfcuiquttdg.  tt  C.dt  bonrtuttrmfl  6.& S  C.dt 

bon  qutlib. 

^  L  X  ?C  ^V» 

Peculium  eaftrenfe  &quafi  differunt:  Illud  eftmiKtiar  arma- 
tat,  hoctogataf.Illudinbcllovelintuitt!  bdli  acquirittir,hocin  mu- 
neribus  togatis.  Illud  c  ft  militum,  hoc  Epil coporu  m  ,profcfToru  m, 
Aduocatorum. Illud iure  fingulari  cum  in aliis,tum  vcl miximc  vl- 
timis  voluntatibus  regitur-  hoc  magis  iurc  communi. 

ti/  D  deCaftrtnfiptcul.l.  +  .C  dt  Aduocatu  1 7  C  dt  Adffjford.ltlt. 

LXXVII. 

Quafi  Cafircnfc  cV  Aducnticiumquod  j  lcnoiurccftfiliifam. 
dtifirt,quiaillud  eftfilufam:  intogataniilitiaconftitutuhoccuius- 
libctalterius.Deillo&  a&ib.interviuos&moitiscaufa  filiusfam. 
difponere  poteft ,  dehoc  tantum  actib.intcr  viuos. 

I  fstn  &  vlt.C.qm  ttftm.ftc.d /r. Inft  Qjb.  t  tn  tft ptrmxff fat  ttft. 

LXXVIIl.  -  ru 

Denique  rcsaliar  funt  diuiduae  aliaeindiuidiwr.  Ilfornm  partes  Jj^jj? 
vtiliutem  quandam  -contincnt,  harum  non.Tflt  potifjimimi  in  rc-  IMr 
o  isconl»itunt,harinfa&is.lllar  partium  prarftationcm  rccipiunsbar  Ds.rJt  ipf* 

non.  rtrnm. 

lyt  l.t.$t.&ftqq  l  j  &4DMV  O.tidtBmntmltb  t  &t.d<dtm  1  Dmtm' 
duu&mdiuidHM,  mm' 

LXXIX. 

lura  remm  duofunt  dominium  &  obligatio ,  qux  (lirTcruivt, 
«uodilloresnoftracft  vtlquafi,hacduntaxatdcbctur.Illutl  cxmp- 
disadquirendbhrccx  titulis  vcl  caufisoritur*&proinde  illud"  cx 
traditione,  vfucapione  hercditatc  Jegato,  harc  ex,contra<5tu  &  dc- 
li&o.  Illud  vno  tantum  modo  conftituitur ,  hxc  ex.caulis  pjuribus. 
Ulud  a&ionem  in  rem  parit»harc  in  pcrfonam. 

C     i  %4lft. 
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%i.htft.dtAaitnd.j  &6.faqff <U?uHti.f*rm*ail+U ff-dtte- 
ctpt.rtiutd. 

LXXX. 

Dom  inium  cognatam  habct  pofleffio  ncm  ,a  qua  differt,quia 
illud  eft  ius  vtendi,ab  u  tendi ,  alie  na  n  d  i :  h  e_  c  ius  habendi  vcl  d  ctinen- 
di  Htud  iuris  cft :  harc  f j ct  i  Illud  ex  hac  oritunharc  cx  illo  non  item. 
lilud  fine  hac  fubfifterc  poteih  ha-c  cum  Ulo  f  erc  coniu  n  &a  e/Ll]  II* 
lu  d  3  l  tioncm  in  icm  parit:hzc  in  pcr  fonam.fj  Lliud  i  udicio  ordina- 
rio:ha*cfcrc  extraorcfinario  tra&arur.f] 

a]  /.  ^7-§.  / /.  dtStx*!  d&.Citptt  F§nt>Stni(*M.f.dibtnific.l.j%. 
p.ff.dtV.o.l.i  l j  ff.dt*d*.ptff.  »\d.%.  .luftisdtA8ml.i§yf.d* 
mttrdiM. c]/  !.&ibitTudut.Gtpb*n.C.rndtti. 

LXXXi. 

Dominium  late di&um  diuidi  potefrin  Verum  &  Quafi.  II- 
lud  cfl  ius  re  vtendi,ahutcndi,a]icnandi:hoc  plerumque  vtendi  tan- 
tum  ,&  quandoquealienar.di.  Illud  pioprietate.hoc  vfufruclufcre 
mag-is  nititur.Illud  vnicum  &  (jmplcx  cfl:  hocvarias  habctfpccics 
maximeius  bonar  fidei  p  offcfforis,  em  phiteu  t  icum,  fu  pcrficiarium. 
dotem ,  pignus ,  Scruitutem.  Illud  rei  vindicationcm  producit:  hoc 
a&iones  rerum  incorporaiium,  vcl  praetorias,vcl  ccrtcvindicatio- 
nem  duntaxat  vrilem. 

Lij  $  btt  mttnHSt.ff  Quudri  tut.cUml  if  f.dt  d*mut i»fi8tJ.7t. 

mfnff  dt  1*1*1.1  d.  %.i.&6.ftqi  Infl  de  AQion  &  tppmbit  ttt 

Xbtfib.ftqq. 

LXXXIIr 

Dirfcrt  Dominium  a  Iurc  bona:  (idci  poflciTo:  is,  non  tantum 
quia  iilud  verum  cfl ,  hoc  quad.  Scd  &  quia  in  illo  domininm  a&u 
cfl,in  hoc  poteftatc.  Illud  vcritatr  :hoc  bona  fide ,  adeoquc  opinio  - 
nenitirur.llludcaulam  habct  a  domino:hocanondomino.  Illud 
proprictatemagis :  hoc  poflciTionc  nititur.  Illud  rcm  abfolutealie- 
nat :  hoc  tantum  vfucapiendi  condirionc.IIiud  om  ncs  omnino  fru- 
£t us  percipit :  hoc  duntaxat  claboratos  cosque  confumptos.  Illud 
rei  vindicationcm  adeoque  a&ionem  ciuiiem  parit:  hoc  tantum 
Pubitcianam  radeoqne  Prartoriam. 

d  %.i.j  &4  InfidtAS  tn.L  ij6.ff.dt\R.l.$.jylnfl  dt*dqrtr.dtm  & 

*ff*ftt  tx  ctUtttnt  titultrnm  dt  rci  findicutitnt  & dt  PuHitum* 

m  ftm  mtttttt. 
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LXXXIII. 

A^rcEmphvteutico  diffcrt,  quiaiJioIicctabutiihocnon  Ji- 
cct  JII©  licct  icm  abfolute  aJicnarcrhoc  non.nifi  in  cafu  donationis 
*  vitim*  voiuntatis.  UJud  fua  natura  crt  fineobligatione:hoc  cum 
ca,&quidemadpr*dium  colcndum  fab  p.arfhtionc  canonis. 

M*{  J#  bbcAt.&CondHa.tt.CMlurumphytm.&ditttUT. 
tbtfiit.&  $?. 

LXXXIV. 
-^^krcSufKrfic^ 
Iiseft:hoc  fuperficiei  untum.Illudfuoiurequishabet:  hocbenc- 

facioconduaionis.IIiudfincobIigationc  eft:  hoccumca.IUoiictt 
rc  aovti ,  hoc  non  licet. 

it.f  difuptrfiU7s  &frm  MmmmmffMwm**. 

LXXXV 

Difrert  a  Dote.qufailJoabtid&auWeiicct.hacnM.  Dhid 
propnctate,  hic  vfufruclu  rna^niritiirJlludfmcobJigadoncc/K 
h«ccumea.IIIudcommune  e/Tomnibus,  ha-ctantummariti,nec 
(inc matnmonjo curus onen bus  fenut.In  iUofruftiis  larifiime  di- 
dos  quis  percipit:  in  hac  non  nifi  fruorus  proprie  di£os. 
17.1 Jl  ht.&PfmffmimiimJL  7  &nff.Solm$mmrm, 

LXXXVI. 

•11  j  l™^M«Vf£°™*c  E«nphvtturicumdin%nint.qina  , 
dlud  bona  fidc&poilMone^ocronuenrionemritiir.  Wudpote.  *R*SSf: 
ftatecftvcrumdominium,hocvfiisfriidUsqUidam.  Iliud  vfucapi-  «  * 
cndi  condiaonem  habet,hoc  non  JUud  frudus  elaboratos  tantum  LJT' 
proptthoc  omnes.DIud  aiienarionenvhabetjioc  quandoquc  non. 

IUud  cft  finej  obJigatione,  hoccum  ca.  6  _____ 

LXXXVIL 

Di/feScniitusprdft diaa  a Iureemphjtcurico .  quia  Ius 
emphytcutieu cft pars  qu*dam  dominii,feruitus  non  dl  Jiud  ius 
finftuum  omnmm,  vt  &  poffeflionem  tribuit,h*c  "^imtamum 
commoditatcm,quz  cft  extra  fru&us  compu  tationcm 
I15 Uf. &i$  D  mfmkm  Uj.y  QmdrimtUm. 

C  3  Ddndt 
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LXXXVIII. 

Ddnde  a  Pignorcquia  ctfi  amboiura  funtinrcm,&libcr- 
tatcm  rci  alicna?,in  qua  conftitu*ntur,imminuunt,tamen  illa  com- 
moditatem  aiiquam  duntaxattribuit,hocquandoqucfru&us:Il- 
la  eft  fine  poiTcflionc,hoc  cum  ca.  llla  lolius  commodi  noftri  eaufta 
conftiJuitur,hoc  fccuritarJs. 

dl.it  &ibin$t.Ddefiruit  §  7  de  Adion  l.  U  C.dtpiffm.dt.Li.iJS* 
D  dt  tdqiur.poff.  I  1;  D  deR.L 

LXXXIX. 

Denique  a  Iurc  fuperriciario,quia  ctfi  ambo  funt  iura  rei  alic- 
na:,in  qua  dominus  aliquid  paricogitur:tamcnillaeuMncommo- 
ditatc:noc  tnfru&u  quoda!n.4;I;L  iupraediis  tim  ruflicis  quam 
vrbaniscotiftir^hocin  vrbanis.JllbpacTHonib  &  vlcimisvoiuntatt- 
bus  confticuitu; :  hoc  forc  condu&ionc.  e  jllla  parit  conK  flbriam  & 
negatoriam :  hoc  vtilcm  in  rcm  actionen  ,d) 

z)d Lis  U  pr  D  def  ptrfic.  b)/.  / / defiruit.  d  1 1  mprin  1 2  D.defu- 
ptrfic  fcffi  &fiqq  D  deretvindic.c)  §:  W#  Infl  dtfiruit  pretd  d  l. 
7}.&  feqq.o  §  i.lnfi  deAclion.d  Lvlt  ff  defuperfic  l  it.^.ei quiD. 
dt  dtmnomftclo. 

,miM3*«ifrM  \v  *  ■: x       •  -  w-:  V  \'T-     •  •  ; 

S:ruitus  latcd  cta  aliacftrcrurr.alia  psrfonarum  iquxdiffe- 
runt , quod  in  illi  prardia  prardus,  adcoquc-  rcs rci  fcrult.in liac rcs 
perfonafuiyllbuntum  inpradiis  confirtit:  ha»cetiaminrcbus  ahis 
£)IL!acommoditatem  quandam &  quidcm  a  proprietate  &  vfufru- 
clu  diftin&am  praritat,  hsec  fru&u  magis.Hla  perpctua  eft  harc  tcm- 
poraria.Illa  pra?dio  plane  fnbbto  interit,harc  pcrfona  naturaltter  vcl 
ciuiliccr  mortua.cj 

a)/./.D dtftruit  i\&3  Jnfl.defiruit prtd I.26 ff deftipul.feruerum. 
b>t  §  3  §.2.mft  devfifr.c)l  ziff deferM.pr*d.\r\>.%.\  \nfine&%. 
vl-.lnft  dtvfup.vide  H0tom  Ub.Fpitom4.dJ  litJ.num.i,&s. 

XCI. 

E*q»t  pr*-        Prardiorum  (cruitutesvcl  funt  Vibanorum  vcl  Rufticorum. 

fllsad  vtilitatem  prrdii  vrbani,hrad  ruftici  pcrtincnt.  Hfachabi- 
tationi ,  ha? agricultura:  vcl  rei  pecuarijt  fcruiunt  IIlx plcru mquc  i n 
vrbr*,hzextravrbcm  conftituuntur. 
L1ySl.U6.l2n  ffdtf.S. 

Er 

^LnbCl  i    <  1 
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XCIL 

Ex  pradiorumrufticorum  fcruitutibus  differunt  Itcr,  Adtus 
&  Via,quia  itcr  &  ius  cundi,  a&us  agendi,via  vthundi  Iter  cA  pcdi- 
tis  &  equitis :  Ac~hts  pccudum,  via  vchiculorum.  Qujbus  acccdunt, 
quod  itineris&  a&us  non  cft  legitimum  fpatium,vi*  eft,&  quidem 
cx  L  i  i.tab.in  porre&um  8.  pedum  ,in  anfra&um  ybiflcxum  cft  j 
Inilfistignumvcllapjdcmtrahcrc  &hafWeaamft«cnon  Ucct 
in  hac  licct.  , 

XCIII. 

Aquac  duclus  &  hauftus  differunt,quia  illaecft  in  aquis  cmi- 
ncntihus &  foras prorumpentibus,  hic in  fu  bmcrfis  &  putealibus. 
Illcfit  riuistubulis,cana!ious,hic  vrnis,fuulis,maiulis.llle  duccndo: 

h.c  hauriendo. 

I.17  f  dtfir.  it.  prUvrb  Ijt.ff  dtentrab.  mft.U.  fcommmt. 
PU 

XCIV. 

Ex  prardiorum  vrbanorum  feruitutibus  diffcrunt  (cruitus o^ 
neris fercndi  &  immittcndi:  ^uia ctfi  vtraquc quis onera  vicini  fu- 
ihnct,tamcn  in  iila  qui  fcruitutcm  dcb<.t,fuccre  quidcoptur,in  hac 
tantumpati  In  illacnim  idoneus  paricsprTftanthiseft:inhacnon. 

l3S.Djgfimt.pr4i.vrl  U.i.2  /.8.§,a  fftfirmt  vmd. 

XCV. 

Seruitus  immittcndi  &  proiiciendi  difFerr,quia  in  illa  tignum 
fequicfcit.inhacpropendet  &prominet. 
fiAJt  %.i.&M  V.  S. 

XCVI.  '< 
lis  difFcrunt,quiain  ilia  aqua  rafla- 
1  impctu  fluit.  Illa  eft  cst  loco  fupc- 
non.hacccxinferiori. 
1/0. § .2  &fiqti I iS  fdtfermt  pr&d.vrb  V*m  4* %  Idf. 

XCVII. 

Scruitusaltius  tollcndi&  nontoUendidifterunt.  quiaillaraa 
narura  cfllibertas,harcfcruitus.Ikavicinalumina  zdcs  fuas  aitius 
tollcndo  quis  obfcurarepoteft :  hac  non  poteft. 

U.lt.Ln  fd<f<ruft.pr44\vrb.d.tti,  &iti mximm  mfiit.di 

Scruitus 
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xcvni. 

#  * 

Scruitusaltiustollcndi  diffcrtalurc  naturali  altiustollcndi,quia 
ilh  cltferuitus ,  hoc  hbcrtas.  llla  padionibus  veltcftamentodatur, 
cum  libcrtas  iam  di&a  ante  fubhta  cft,  hoc  iurc  communi  compc* 
tir.  llh  tantum ad modum  pachonibus  vcl  teflamento  definitum, 
hoc  in  immenfum  tollere  licct,  nifi  ius  publicum  obftet  In  iila  fix- 
dcs  fubhtz  funt ,  non  licct formam  aedirtcii  mutare,  adeo  ut nec 
muri  craffiorescxtrui  poiTmt,in  hoclicet 

dl^.&i^Mferuit.prtd  vtb  l  *.D  ftferuit.vin.i  /5.D  dtcperjur. 
nunc.l  l.C  deferuttut.d.  §x  lnfi.de *&ion. 

XCIX. 

Seruitus  altius  non  tollendi  &  ne  Lumin  ibus  ofTtciatur,diflfe~ 
runt,  quiailhfola  ardiHcatio  prohibetur ,  hac  quodocunque  opus 
quo  noftrarum  zdium  lumina  minuunrur. 
Ltf.lij  pr.it. & 2  D  deferukut  prdd  vrb. 

Seruitus  Luminum&neluminibus  •mViaturdiffert,quiail- 
la  vicmus  lumina  noftra  excipere  cogitur,  hac  lumina  quoqu •  mo- 
do  obfcurarc  vcl  minucrc  prohibetur.  Iila  lurnina  noftrain  alie- 
num  immittimus,  hac  non  ltem.  I  Ha  ius  feneftt  x  confequimu  r,hac 
plane  zdificare  prohibemur. 

l+.l  t$  1 49  D  de ferutt  prdd  Jtb.l.2 .^.cumqnidm.& ^  ftquid.p. 

ncautd  m  .W#  pubUco. 

CL 

Scruitus  Luminum&  Profpedusditfert»quiaiji  illacGelum 
duntaxat  videre  Ucetin  hac  montes  etiam,  maria  &  ardifi cia  Uh  cfk$ 
ex  fuperiortlocojhacc  etiam  ex  infcriore.I  Ua  lkct  fencftram  aperiir, 
hacnon  licet. 

t  i;,&fi*.D.deftr*it.prdd.rTb. 

CIL 

£x  Seruitutibus  perfonarum  vfusfru6his  d  i  ffcrt:  a  Dominio, 
quia  dominium  eftrdfur, vfusfru&us  alicnaf.IIiudeft  ius  vtcndi, 
abutendi,  alienandi hic  tantum  vt  endi  falua  rei  fubftan  tia.  Iliud  in 
heredem  transfcrt  u  r,  htcn  on  i  t  em . 
pT&§.SlnJUtvfufrlt6.DAl*r.de4. 

Ddnde 
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Dcindc ab  Vfufru#u  quem  caufafem  vulgo  vocan^ ,  quia 
caufalis  pars  cfl  doimnii,&  cnm  proprictatecoharrctrnoftcr  non  cfl 
pai  s.  &  pcr  fe  fubfiftit.  Ilie cft  rei  ptopriar, hic  alienar.  IUe in  kcrcdes 
t  ranfi  t,hic  non  tranfit. 
J.tS*l$.  /iwif  J).  4tl*i*tj4.fT.%*j&fU  Infi.de  vfifr. 

Cl  V. 


ire- 


Item  a  IurecmphytCTitieo,quiaeth"  ambofuntiusalirmv 
bus  vtcndi,fruendi  falua  rubftamia^tameniuscmphvtciincum  ti 
buit  poteftatem  alicnandi  pcrdorrarionem  &  vlomas  voluntatesi 
vfusrru.plane  no  tribuitJUud  tantum  cft  in  prrdiis.hic  etiam  in  re- 
busaliis.  Mudptarftationem  canoniscxigit,hicn»n.Illudnhere- 
<hs  transfcrtunhic  non. 

S.tdetlnfi. dtltcst.  Cmduft  tt.  C  de  lur.empJijttut  Ntu  7  c  4.  Nn. 
jS.ctp  2.  Nw.  20.  c.  6  d.  pr.§  1  z.3.  Infi  dt  vfufr*  i.inft  dt  vfu& 
■btbitat. 

C  V. 

Deniqucalurcbonar  f>deipofreifom,c|uiaiam  di<9  um  iin  I 
bcrtJtis  .urepcrcipitur.vfusfru^usiurefcruitutis.  lilfd  tantum  fVu- 
du.s  cIaboratosfuosfactt:hicetiam  naturaics.lllnd  cor^mptiqw, 
hic  perccntione,&quidcmeorumduntaxat  qurafru&uarius  ipfe 
non  ettam  alius  percipit. 

%,3S\nfi.dertr.  diu.§.t &vlt.Tnfi.dtvfufr  l.ypr.& §J  & 2  l.9.D.dt 

yfufr.d.  Lt6.i.ptn.D.dt  leg4t  z. 

CVI. 

< 

Vfusfr.  verus  &  quafi  differt,quia  flle  confiftit  in  corponbus: 
hic  in  quantitatibusjn  iil«  vcrus  cft  fru&tis,  in  hoc  quafi.In  illo  fal- 
ua  mamt  rei  (iibftantia  ,  in  hac  confumitur.  In  illo  resYru&uaria 
in  fpcciereftituitur,  inhocingenerc  vcl  in  pccunia  numciata. 
pr  §.  t.i.infi.dt vfufr.tt.D.dt vfifr  c4r  rtr.qu<tvficQnfim. 

C  VII. 

Vfusfr.&vfusdifterunt,q«iailleeftiusvtcndi,fruendi  ,  hic 
tantumvtendi.Illefru&us  ad  voluptatc  tribtiit,  hictantomadne- 
ccftitatem.In  illoc  umoditatem  vfmfruCtus  tmnsterre  licct:»in  hoc 
t  nonlicet. 

D  ir. 
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iff.mfi.dtxfufr^i  &*  fefq.mft.ditfu&btbitmtlu &i4  fd 
rfa&Uka. 

CVIIL 

Habitario  difFert  ab  vfufruccu^uia  vfusfru&us  qua  commo- 
ditatem  poteft  vendi  Habitatiotantum  locari.DifFertab  vfu ,  quia 
Habkatio  potcft  locari ,  vfus  non  potcft.Ab  vfufrudu  &  vfufimul 
difTert  y  quia  vftsfr .  &  vius  pereunt  non  v  tcndo  &  capitis  deminu- 
ttont  ,rubi  tacio  non  perit. 

§  i  &  f. mft.de  ffu  &  hmbk.%.}  Inft.de  tfufr  Lief  dt  ffu  &  hthtt. 

CIX. 

Opera?  dififcnim  ab  vfufruau ,  quk  in  iflis  nudum  eft  mini- 
fterium,  inhoc  ctiam  tcctusancillarum.  iiia:  non  poilunt  [ocan,mc 
potcft.llla?  funt  ad  nccctfttatem ,  hic  ctiam  ad  vohi.  tatcm.  lJUfuBt 
faai^u^ittrisjliarindiuidu^hicdiuiduus.lllafcapitisdemmutionc 
aon  pereunt  rVc  pcrit.  Itfx  vfucapiuBtHr,bic  non  capitur. 

/  ]  &  ttf.it  optr.feru  1 1  fdi  vfufr.ltgAtA.4  4  §.«f»  mUtmtfM  tfi*. 


Ab  vfu  di  ftcrun  t  ,cju  i  a  op  cr-z  non  pereunt  capitis  dcminutio 
■e,vfusperit. 

U  fdttptr  firu  pt.mJM  tfu  &btkit. 

CXI. 

Po&ftto  di  tfcrt  a  <ictemione,qttia  i  lla  Eabet  mfiftcnriam  atri- 
mi  &  corpoi  is ,  h xc  corporis  tantum .  Ula  habemus  rem,  hac  tene- 
musJila  hbi ,  h  a.  c  aJUcri  rcm  tcnet.  Illa  iuris  eft  auodammodo  ,  h*c 

UUisfM umjftfl sS.fr  §  ?.&tfdt  V.tX 

cxu 


iiorcrum incommcrcio.IiJeert rerum  incorporalium  harccorpo- 
ralium . Ille  fructum  aliaucm  continet,ha*c      , .  UI 
5.  Ille  eft  duorum  in  folidum,  harc  non  eft. 
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CXHI. 

Poflem^ciuiliseftvclnaturaiis.llla  animodomininititur,h*c 

^on.ll]avur«capioncmpro^iicir,hrcnon.ilijrcmperiu(j3.cn,!ixc 
«juandoqueiniufhjicctvrraqucanimo  cVcorpore  conftct. 

/./.§.  9  ffdt  vi &Tisrm4t4 1 3.ff.  de  *dq  pofft.  i5  ff.de  ffuupUt.S. 
1  fdiN$X4l.A8ionli      ff.de  Publiein  rem  tfrne. 

CXIV. 

lurarerum  excipiunt  modi  adquircndi.qui  funt  naturilcs  vd 
ciuiles.  HloshisGenr.  cumipfogcncrehumauoprodidit.hosiwfu- 
turnm ciuiiecum ciuitatib.llii ab omnibushominibus rec  pri funt, 
h:  duntaxatacerta  ciukatc,&  iurcquidem  tioflroaR.oraana. 
i.u.Inft  deier.dm  l.i  pr ffdesdq  rer.domm. 

CXV.^   

NaturalesmoJi  funt,  Occupatio,  Acccfiio  cVTradifd.  Et  siodtUqm- 
•occupjt'o  quidemab  acceifione  dtwVvit ,  quia  illi  c £ l  rciantepUne  rtnds  Smm- 
nuUius,harcquodammodoalicuius.ll!a  luh  naturalihtapprehcn-  *****  yt  tc- 
fionc,haec  mediante  re quadam  noftra. Illa eft  animaJium  &rerum  f*^4tt#* 
mobilium  harc  etiam  immobilium. 

S12.ij.14  *S  17  iS.&feqq  Itifl  derer.dmf 

CXVI. 

Dirkrtoccupatioa  tradirionc ,  quia  liii  folaapprchenfione 
fi t ,  hzc  acceptione  &  datione.  lUa  ab  vno,  ha?c  a  duobus.Iila  ci\  re- 
rum  nullius,  hzc  quia  iam  funt  alicuius. Iila  iine  tituio  ht,haec  cuni 
titulo  &caufTa. 
i.§  v.^o.&feqq.lnftderer.dimf 

CXVII. 

Spoiia  hoftium,qux  fpccics  fun:  occupationis ,  dirrciunt,i 
Latrociniis,  quia  illa  vi  iufta,  bcllo  lcgitimc  iudicto  hunt,hxc  vi  in- 
iufta  gnuTando.  llla  aducrfushoftcs,  h*c  aducrfus  ciues  &  maxime 
pcregrinosvfurpantur.Illahomines  &resmobiles  dominio  cap> 
cntium  fubiiciunt:hax  non. 

ktj.lnfl.  de rer.  diu.  1.6.&7  ffdt4dq  rerdom  vide  A nft  1.  Polit.l  13. 
pf.f  qui  teft.ftf.  1. 1.  ff.de  leg4t  3  I.24.D.1U  C4ptiu  & pof.lim.ft' 
merf 

D    2  Inucntio 
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CXVIII. 

Inucntiocomminlitorc,cjuae  itcmoccupationis  eft  fpecies 
diffcrt  ab  inucnrionc  corum  quar  tempcftatis  caufa  eic&a  funt> 
quia  illa  cftrcrum  nullius:  harc  carumquariuntalicuius.lllacft  la- 
pillorum,gcmmarum ,  margaritarum,  fuccin',contharurr,adeoq; 
marisfruttuum,hiccftmercium.Illadominium  iquentort  natu- 
raliter  adiicit :  harc  rcs  domino  priori &  iuris  &  aequitatis  rationc 
confcruat. 

Ijt.Ddttdq  rtr  dm  1 2t.f.t.ode  tdq.pofth  it.^vlt  Inft  dtrtr.din. 
Li.§.fltJ  ilD  dtl.  Rbodu  de  taftu  U  Cd  Naufrag  Ub  n. 

CXIX. 

Acceflionum  fpccics  quardam  (untnaturalc*,  quxdam  non 
naturaks.lllarum  caufa eft  natura  h.irum  homo  vel  fortuna  Ill.r  a~ 
nimalium  funtvel  rcrum  i  iimcbihum  :h»c  non  animalium  fed  rc- 
rum  aliarucorporilium.  JlUfcerusvJaqua.  fkagri  bciicricio  fiuriu 
har  fortuna  &  inaxime  induftiia  hominum. 
§.  i9'&ftqt  vjr<h  4*  y  S9  Iny  dtrtr.ditL 

cxx. 

AccefTienis  fpccics  prima  AUuuiocft,quxdiffertadImpetu,. 
quia  inilh  omnia  fiunt  pauiatim  &  latcntcr:  in  hoc  vi  fubitanca  & 
paiam.  In  illa  agcr  perit  :inhocmanctJIladominiumadiicii:hic 
nonitem. 

i  J#. & 21.  lnftMrtrdin l.?.%.i.&2  D  dtddq.  rer  dom. 

CXXI. 

Secunda  fpccics  eft  Infula  in  fluminc  nara,quar  dirTcrt  abca> 
quzinmari,  non  tantum.quia  illa  fluminis cft, harc maris,(cd 8c* 
ouia  iHaeflfingiilorum.ha:  publica.llladominioip(biure  peracccf- 
nonemad  vicinospertinet,  harc  ad  qucmcunquc,fcd&pcroccur 
pationcm. 

§.U.lnfl.  dtrtrdiu. 

CXXII. 

Tcrtia  AVccicscft  Aluci  mutatio,  qux  diflft  rt  ab  inundationcv 
quiailla  cft  diuturna,  harccxiguitemporis  Ma  priftinam  agri  for- 
mam  &  fubftantiam  mutat:  hxc  non.  IlJadominium  adiicit :  harc 
non. 

§.23  24..1nftdtrtr.diH,l?.§  j .6 .D.dttdfrtr  itm. 

Ex. 
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CXXIIL 

Ex  Accefltonibus  nor>  naturalibus  fpecificati»  &  con/ufio 
k!iftcrunt,qokiUafitvnius  voIuntatc,hacc  vuiufcjuc  Il'afjtaitc:hxc 
ctiam  fortuito.  LUa  hcit  rcm  cius  qui  formam  in  ti  oducit :  hjcc  facit 
communcm.  * 
§.2s  & 27.ir.ftdtrtr.diu.iuncl4l.s  §.i.  D  dtrtivind. 

Spccificatio&  CommixttodirTeninr,quia  illa  fit  vnius  voJun- 
tatc  hic  vti  iufquc.  In  illa  rcs  pcrimitur,  in  hac  ne alteratur  qu  idem 
fcd  durat  in  fi»afubftantta.lhaeft  cbrporum  concrctorum  :  harc 
difii«nftonim.Illa  facit  rem  vnius:  hic  communcm. 
d.j-  2S-  & 2ilnjl  derer.  diuif 


^■nig^  CXXV. 
Diirdcconfufio  cV  commixtio  dirfcrunt,  quia illa ctiam ca- 
fu  fit:hxc  tantum  voluntate»  Ilfacft  corporum  concretorum.  hrc 
di liu nftr  rum.  2n  illa res  altcran tur,  v  t  dignolci  non poftlnt:  in hac 
duranr  in  fiia  ft<bMantia. 

S  zj&2id  t.vidt  Arift  dtortu&  in-tritu  Ptut4rcb.2.dt  fUcit.fbt- 
ivffb.Stnudm. 

CXXVI. 

Prartcrea  Acceflionis  non  naturaHs  fpeeies  efl  Supcrficus» 
quat  diftvrt  aIurefapcrficiario,quiaillacftmodusacquirendi  do- 
minii :  hoc  cftipfum  Jominium.lI1.iefl  dominii  veri.hoc  quafi.llla 
c  f  \  cuiuslibet  rci,cjuae  fuper  foli  facicm  cminc  t  arquc  cxtat:  harc  tan- 
turh  ardificii.  Illa  lgnorante  dominovero:hocfcicntc&  volentcfit. 
%.2f  & tbinot.inft  dtrtr  diulij.  D.dtfiruit.ruft.prdd tt.D. dt fuptr 
fie.dl7l  &  fiq  D.  dt  Tti  vtn. 

CXXVIL  **?A* 

Superficiei  fpecies  prima  eft -^dificatio,  qua?  vel  in  fiio  fbloer 
aliena  matcria,vel  in  alicno  folo  cx  fiiamateria  nt.  Vtraque  a  fe  inui- 
cem  diffcrt,quia  etfi  vtraque  dominium  afdificiidominiofbliadii- 
cit,tamenmateria  inpriori  manct  cius,cuiusanteardificium  fuit: 
in  poftcriori  dominio  foli  ccdit>nifi  bona  fide  quis  in  alieno  folo  ac- 
dincarir. 

§-i/.  &  s o.  lnft.  dt  rtr.  diu  Iz,  &j. Cdt  rti  vinL 

D    3  Eiufdcra 
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CXXVIII. 

Eiusdem  fpccies  funt  plantatio  &  infitio,  quarum  illa  plantae 
efhharc  frumcnti  .1  lla  dominium  adiicit  quando  pianta  radices  egit: 
hzc  fimul  dum  femen  in agrum  conicctum  cfl. 
§.//  &  1 3  luft.  dt  rtr.diutrf. 

CXXIX. 

Scriptura  quoque  feuiiifcriptio,  vtcVpi&urahucpcrtinentv 
quz  non  tantum  co,  quod  nomcn  vtriufqucindicat,  differunt,  fcd 
&  quod  illa  dominium  adiicit  chartar  domino.licct  litcrre  fint  aurcae 
harc  non  adticit  tabulx  domiHO,  Ulius  dominium  non  cft  fcriptoris 
huiuseft  pictoris. 

CXXX. 

Dcntque  fu  perficici  fpccics  cft  bon  r  ftdci  poffctfio,  q u x  non 
tantum  a  Iurebonacftdci  poifclforis,  de  quofupra,  dirfcrt,quo<J  tlia 
ci \  modus adquirendi  quafi  dominii ,  hoc ipfum quafi  dominium: 
4)  fed  &  a  fatione.N  am  ct(i  vtraquein  fr  u  cr  ib  u  s  agri  co  n  fi  fli  t ,  &  do  - 
minium  adiicit ,  tamcn  (atio  domino  foli  dominium  frudhium  tri- 
buit,  bona?  fidcipcfflcffio  bonac  fidci  poff  ifori.  lltafruclus  adiicic 
foli  bencficio,  ha?c  bcncficio  culturar.  Illaetiatn  fructuum  cft  pcn- 
dcntium,hxctantumperceptorum,eorumque  propriz  confum- 
ptorum  b) 

aj  S.3$.  'tnft. i.t.b]  %.}X.&d.%4S  inf!  dtm.diutf. 

CXXXi 

Mt Trtdit*.        Vlcima  fpecics  adquirendi  na turaiis  cft  trad i t io, q us  diuidi  - 
tur  in  traditionem  veram&quafi.  Inilia  res  aclu  corporali  ferc 
traditur,  inhacmagts  cffe&u  &interprctacionekiris.lUaplincna~ 
turalis  cft,hafc  quandoque  (blemnia  adfumir. 
4.^9.44  &ftq.mft.4tw.4mft 

CXXXII. 

Diuiditur  traditio  in traditioncm  prefle  dictam  &:  patientiam. 
Illa  iplam  rem  tradit,  harcoccupare  vel  vtipatitur.  Iifac/t  rerum 
corporalium ,  haecfcre  incorporaliurr.*)  IllapofTeffioncm  eVper 
confequcnsdominium  verum  transfert,  harc  quafi  dominium  &  rci 
potiusvfum.^ 

2)d. § .4. o  uft.  de  rer. diu  h)l  1$  U.dtftruit.U  tnfint  D  dtftru  ruft. 
.  prnj 1 43  §./  n  dttdq.rerdvm. 

Deniquc 
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CXXXIII. 

Dcnique  traditiolnduftioni  opponitHr,&ill.v  quidem  rct 
eft  mobiljSjKjrcimmobilis.Blademanuinmanumdar.hxc  inrcm 

aVdi:C!t. 

d.§  to.ljinpr.D.devfufr. 

CXXXIV. 

Modos  naturales  excipiunt  Ciuilcs,  quomm  alii  funt  intcr 
viuos  ,  alii  moitis  caufo.  Illiqui  finc  vllamortalitatiscognitionc 
fiunt,hi  qtii  iftacoguitionefiunt.IIIi  ferefinefolennitate& teftibus, 
hicum  folcnnitate  &tcftibus  fiunt.  Illi  dominium  viua  vtraquc 
paitcDci-icin.nt  ,  hi.tft.ia  dcmum  mortua.  Ulicontra&ibuseosque 
fiqucnti  traditionefiunt,  hi  vltimis  volunutibus  &  ipfoiurc  ea- 
runiquc  agnitionc. 

fdrit.S.i.inftdtdtnat  Itlt.  C.  dtmori  eaufadonat  l.vlt.CdtCtdicil. 
d  %.4*>  &f<q  **?  dtrtrdiu.l  20  C.dtpaQ.l  tg.de  Ugat. 2. 

CXXXV. 

Deindemodi  ciuilcs  vclfiint  rcmm  fingularum  vcl  vniucr- 
fitatis.  Illis  rcs  vna  vcl  altcra  certcbona  riaturaliterdi&a  duntaxat 
transfcruntur,  his  bonaomniaadcoqucciuilitcrdicta  atqucitac  - 
iam  onus  arris  alicni.  llli  contra&ibus  &  vltimis  voJumatibusJii  vl- 
timis  voluntatibus  tantum  fiunt.IIlimodoshabcntiamantccnu- 
mcratos ,  vt&  donationem  vfucapionem,  icgata,  fidcicommifla,hi 
hcreditatem  &  bonorum  poiTefTIonem. 

S.tlt.inflptrqtuip4rft4tMtui^4iq.l.jfSM  dt  V.S.Ijj. 
D.manddtt  l  u.D.de  iurfifii. 

■     -         »•..••■  • . 

CXXXVL 

Modiciuiles  interviuos  funt  vfucapio  &donatio.*)cxqur 
bus  vfucapio  difFcrt  a  traditionc,quia  traditio  modus  eft  acquirerr 
diiurcGcnt.vfucapioiure  Ciu.il/adominiumftatim  abexceptio- 
ne  adquiritur,  hac  pcrxontinuadoncmporTcn^onistemporis  lcgc 
dcfiniti  Illa  adomino  fit,  harc  a  non  domino. 

z]Sfin infl.dt  vfu &babu  pr.infl dtdondt.bjd  §  40lMfl.dirtr.diit 

tr.lnft.d<ffk*4p.l  i&jD.dt  Vftutf. 
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CXXXVII. 

A  pra^criptioned:rTcrr,quiavfucapio(quo  nominccV  longt 
tcmpoiis»  polfeiTio  vcnit) cft  rerum corporalium:pra:fciiptio  ctiam 
tncorporalium.  Iila  poffcfTione  veram  habct:hxc  quali.Illa  in  mo- 
bitibus  triennio ,  in  immobilibus  inter przfcntcs  dcccnnio  ,  inter 
abfentcs  viccnnio  dcfinitur ,  hrc  vt  plurimum  $o.&  quandoque 
amplius  annis.  llla bonam fidcm  &  titulum  requirit,  harc  non.  Illa 
pantdiredam  vindicationem  ,  harc&pc  vtilcm,  imo&  duntaxat 
exccptioncm. 

Inn.C. devfucdp. trdmform. & ibi  erudite Gipbdni  qj  S.t.D.frrf*- 
{ap.l.j.&tt.  Cdtpr4fcript.39.vtl 40.ditn. 

CXXXVIU 

VMstk.  Donatio  propric  dida  &  proindcdoni  rcalis  datio  vel  inter 

viuos  fit  vcl  mortis  caufa. Hla  fine  mortalitatis  cogitatione  fr,  hcc 
'.fubea,vdproptirpcnailum  mortis.  In  Uladonator  donatarium 
habere  mauult  quam  fe,i  uhac  fe  quam  donatariurr.Illa  dominium 
-  ftatim  abfolutc  tramicit,  h  1  c  poftmortem dcrr um donatoris.  llla 
nonfacile  reuocatur  ,  hasc"  facilc.  Ad  illius  reuocationem  acrio  in 
pcrfonam  datur,ad  huiuseriam  a&ioin  rcm,  licct  vtili.s.Illa  tcftibus 
.  *f  ,  nonegct,harccge^nianihilcommunehabctcumvltirnis  volunta- 
tibus.hxchabctplurima&  maximcquidcmtumlcgatts.  . 

S.r.lnJi.dtDonat- 1 1  2.$  &l  27  3032  &  tliquot  feo.D.dtmort.CMM- 
ftd  nat.l  vlt  C,dt  i  &  j.feq .  C  drreuoc.donat. 

r  ■.  cxxxix. 

Iam  di  61 1  donatio  differt  a  Iuftinianea,  quia  noftra  cft  modus 
adquircndi»  iam  d  i<5ta  eft  titulus  fcu  cau  fa.  Illa  traditionc  fi  t,  harc  pa  - 
dolcgitimo  Illadominium  adiicit,harc  dumaxat  promittit.IUarei 
yindicationem  parit,  Inrccondicrionem  &  quidem  exlcge. 
4ff  &  $.  m  lnft.it  dondt  //5  ClU  Doiutt. 

CXL. 

Diuiditur  in  veram  fcu  meram , &  non  mcram  vcl  ncgotialcm. 
Hla  mcraehbcralitatis  caufafit,  haec  non4it,fcd  ctiam  ncgotii  alicu- 
iuscaufa.  Illadominium  confcftimabfolutetransfcrt,ha!cfubmo- 
.do,  c^ufa  ^cl conditionc.  Tlla  modus  1 tantum  adqu.ircndi,  &  pro- 
indc  dominfum  adiicr ,  h  rc  priterca^  tltutus  &  cauiTa,  &  proinde 
obligationcm  quoquc  iSfucit.' wataHtum  intcr  viubsfit,ha*c  et- 

iam  mor- 
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iam  mortis  cauiTa.  I'la  non  facile  rcuerritur  ad  donantcmjiirc  facile 


lt9 1  /4.  §  t.ff  de  Dcnat.1  vit  g it rer.ptmut.  I  Sff  dedonat  1 6.S.f 
pjffwff.  mandati.  I  $t  ff  dedon.  invir.  vx  t.D.deadmmiJhr. 
'  tut.Ljs§  ijf  <k  tnort.  (dufa  donat. 

CXLL 

Donationis  improprix  variarfunt  fpccics ,  &  inirio  quid  rn 
donatio  proptcr  nu  ptias,  quac  difFcrt  a  fponfah tia  largitate,q  u  ia  ilia 
cft impropria  donatio : harc propria.Uli  neceiTaria cftharc  voiu nta- 
riaJliadominium  non  transfcrr.  ha?crcgularitcrtransferr.Illatam 
a  fponfo  fit,  quam  a  maritc :  b  rc  tantum  a  fponfo  &  fponfa. 
$  3  l*fl-i*  Don  L 3  &p*fif»C.dc  donante  mtf. 

CXLII. 

Eiusdem  donationis  fpccies  cft  dos ,  quxdirfcrta  iamdi&a 
donarionc proptcr  nuptias,quiailladjtur marito,  harcvxori.  lila 
datura  rouiierc  vilalioproea  :  hxc  amirito.IIIad«>rrinium,t^ia 
a&iouem  &  admiotfuationcm  &poiT*fnjnern  ,  adeoquc  f.uftis 
transfert,barc  nbn.  illa  ad  oncra  matrimonji  fuftinenda  datur,  hax 
ad  recuritatcm  &  compenfationem  doti*. 

1 14.it  rtivini.l3.%.iit.tiX6ff.  tadf.peff i7.ff.dt lurtdot  %.$.&  - 

ibiiixilnf.dtd9nat  l.vlt  Cdedonat.antemtpt  An  HetomJtVt- 

vtrirttunupt  (.6. 

CXLUL 

Itcm  ab  Arrha:quia  AjrhadjturfponGe  afponfo:dosdatur 
manto.  Illaarg^maitumcftfuturimatrtmonti .  hrc  acccifio  ma- 
trimonii  iam  confbtuti. 

/ /  &vltC.de Jponfaldl  j6.ffdtmrtiot.&i»aumfuprd thefisj. 

CXLIV.  " 

.  Dcinde  i  fponialiria  largitate,  quia  illa  datur  marito  :  karc 
fponfo-IIla  dominium  abfolute  nontnansfcrt,  hacc  transfct  Illa  cft 
donatioimpropria,hxc  propria. 

l}.&pafimC.ititm4t.tmttnupt. 

C)ihV. 

Dcniq;  differt  a  d»nationeinter virum  &:  vxorem,  quia  itfa  crt  lici- 
ta  ,har  c  illicita.  Hlafoli  marito ,  ha?c ctiam  vxori  datur. Illa  oriam ab 
cxtranco  datun  harc  tantum  a  coniugutn,y  nqalteri.  M 

ljtj}.fitd»n*tMtiiv&l*> 

-  E  Biffcrt 
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C  XLVI.  . 

Differt  quoqucdos  vcl  bona  potius  dotalia  a  paraphcrms  rrf  • 
reccpticm.  4 )  quia  illadominio  &  potTefltonc  quodammodo  Pinr 
maritt»  haecabiolutr  mancnt  vxoris.IIIa  non  poflumabVnari,  harc 
pofTunta  folavxorc  ^,-ropteriIla  vxorhabctnontantum  tacitami 
.  bypothccam  ,fcd  &  rt*(«?t«M  qua  omnibus  creditoribus  edam 
antcrioribusprar&rtur,preptcrhjrc  tacitam  hypothccaro  rcgiJari- 
tcrnon  habct.c) 

i  l.mtrttusD  adi  Fdlc.W  l  6  C.dtrtuoc Mnst.l  ii.C  dtTrocurMt. 
I  vlt.  C  it  pattu  conutnt  ttmfuptr .  dete&c  AgtUimhb  q  f  6 
A  t  Hetem  deteteri  ritn  nupt  $.$.c)  pr.lnfl.  amb  altenJscetrtL 
neml  4  C.dertmc  donat.l  vit.C  puipotm.tnp^n.d.lvlt.C  dtp*M 
cenutnt.  CXLVII. 

Dos  aliacftprof  clicia^IiaaducnticiaJIIa apatrcvclauopa- 
tcrno  datur  lih<i  i9licctcmancipat  s,harcdaturabaliis.  Proillafo- 
luto  matrimoniodatur  actio  &  vxoi  i  &  cus  patrifcu  auo  qui  dcdir, 
prohac  foli  vxori.  lifaniostua  in  matrimonioflia  redit  ad  patrcm 
hcTC  ad cum ,  qm  dcdit  non rcditjfccTicmanctpene^marituni.  Illa 
confcrtura  fi!io,hrcnonconf  rur. 

lyU  D.ifi*r*det.l*  t 31  4c  fSofutomMtrimJ.rn  Cdtrti  txtOk 

CXLVIIL 

Dcnique  fruc  pertinct  Donatio  reciprocrafic  remunerato- 
ria,qua>  dirVcrunt,  quod  in  iila  fempcr  verfatur  remuneratio,in  hac 
noa  femper  verfarur  reciproca dbnatio  *)  Et  diffcruntambar a do- 
aatione  propria,quiaiHa  vltra  modum  non  valcr,  nifi  infinuctur, 
hs  valcn  t.6jlll.i  ex  j  cauiis  ingratitudmis  reuocari  potcD.fJrue  non 
pofTu n t.  llla  ftrictc e/l  in De rprctan d  a, h  t:  late.  Ula  cfl  a  con  tra&ibus 
plane  diftin&a ,  har  funt  quafi  permutatio  quardam  d) 

*)tidelptn.%.i  fdtd$nMth)dltpenf dedonat c  l  vlt.C.dtreueuid, 
donat.djttnitAtcmt,  adl.quedautem  %.[ivti.DAd»nmtiiir. 

&VX9T* 

..    CXLIX  — 
HortdttM.         Sequunuir  modi  mor  tis  cau&,ex  quibus  primoloco  fe  offcrt 
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Herediras,  qu.T  dtrfcrt  a  donationc-oranium  bonoruni,  quia  m 
vtraqueomniabona  e.vlibctalitate  quadam  re&econcedir  *]r*- 
mcn  iJiaomnia  omnmo  adcoquc&onusarris  alienitransf:rt,ha;c 
commoda  duntaxat.-^] Illafutura  ctiamcontmenrur,  hactamum 
pra fcntia.fj  Ilkfucceflionem  hibetvniueriaJcm,ha*c  iingularcm. 
if^Iila  cft  a&us  mortis  cauffa.*Jharc  etiam  inter  viuos.//Iiia&  a  do- 
mino  priori  &  a  icgc  dat  u  r,  h  *  c  a  lolo  domino  priori. 

a]//J quu  drgentum  %fed&fi quit. C  d  donat.bll.  tr.cMdondt.l.jo. 
^bonorum  D.  de  v  S  l  n  D  demefifti  lj1D.deitertd9t.c  l7f  C. 
dedonat.d \tt  mfi  dedonat.  r]  1$  C  depdtt  cor.utnt.  f  \vid l  Itcet. 
4.vlt  &  C  dep*a, 

CL. 

A  legatodifTcrt^qtualcgatum  cfi  1  crum  finguiarum,  hcrcdi- 
tas  vniucrfitatisJ&  promdc  dlud  fuccdlionem  habet  iingularcm, 
Titc  vniucrfalcm  .lllud  folum  lucru  continct,  hzcetiam  damnum. 
lilud  tcitamcnto ,  n x  c  ctiam  lf gcdatur. 

4.§.vlt.lnfl ptrq  aspt  fotm cuique *dq. L32.D  mandatt, 

CLl 

Deniquc  a  bonorum  puilclHonc  drfTcrt,  quta  hereditas  cft 
ciuilis,  bonorum  po/femoprsetoria^IIIa  d\ ius  fucadcndiinomnia 
bona,&  proinde  a&u  dominium  tribuit ,  harcius  cft  rctincndi  fic 
pcrfcquendi  patrimonii,  &  proindc  dominium  potcftate  farpc  dat. 
liia  dominiu  m  vemm  t  ribuit,  hatc  prartoruim. 

l.6j.D.deR.f.§.vlc.  lrfl  dt  btr  qtutl.&differ  pr.lnfl.dt  bgn.peff.Is 

ffdt  hn.poff. 

_  CLIL 

Duplexautcm  efthcrcditas,  ttfhmcntaria  &  Irgittro?  Illate» 
fhmcnto  dcfcrtur,  ha?c  lcgc.Illa  v.oluntatc  tcjlatoris  (oicnni,  &  CO- 
ram  tcftibus  cxprtfla  hic  tacita,  lincfrJcnnk.ite  cV  tcftibus.Inilla 
eft  hercdis  dc/ignatio  libcra.in  haccertts  legibus  adflnctajn  Hla  ci- 
uiiia  funt  magis  omn ia ,  in  hac  naturalia. 

I.139  ff deV  S  inpr inflMbtred  qtuub  infl.1 1  ^ffquitefi  fiu  1 2;,  C 
quittft.fac.Neu  iif. 

•  E    1    .  Trftamcn- 
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CLIIL 

Tcftamentum  Pagmum  cft  vcl  militar< .  Iilud  a  pagano  :hoc 
a  milite  fit.  Ulud  extra  bclium :  hoc  fere in  bcllo.  IJIud  folennia  7.  te- 
ftium&ctuidcm  rogatorum  ,  &  quandoq;  eorum  fubfcripti&ncm 
ck  fubfignarioncm  rcquiiif,hocnon.  lllud  hgibus  eftaditriclum, 
hoc  non.lllud  ciuiJc  eft,hoc  magis  naturalc. 
4.1 21  &  tt.  Inft  dt  mtlit  ttft. 

CLIV. 

Dcinde  Teftamcntum  aliud  eftfcriptum  ,  aiiud  nuncupati* 
uum.  IniUovitimavoluntasicribitur,inhoc  mincupatur.Inijloil 
paganum  eftfubfcriptiocV  fubfi^natio  prarter  tdlcs  auhibetur ,  in 
hoctantum7»tcftcs,fi  mitttarccilj  tuncinfciipto  fifKcit  fcriptu- 
ram  nudam  extare  finc  teftibus,  innuncupatiuo  oportet  coram 
duob.ttftrb.voluntarem  nuncuparc. 

§  3  4-l*ft  deteft  trddd  2i.inpr.$  1  Inft  dtmiHt.  teft. 

CLV. 

Aftus  tcftarnemi  proprius  cft  Hcrcdis  inflitutiocV  fubftiturics 
quzdiffenint.quodiUaptimofit  gradu  vclloco^harcfccundo.  Ilfa 
etiam  pitre  fit,mrc  fempcr  fub  conditionc.IUa  agnitione  heredem 
ftarim  dominrm  ficiNrKrr  nonnifideficicnteinftinito. 

m  pr  inft  de  vulg.fubft.  Liffdt  vulg  &p*pil  fulft  ly  c  dt  bmtlmjk. 

CLVL 

Inftititttoalia  eft  neccftariaaiia  vofuntaria.Ilia  iuris  nccei&tt- 
tc,hacc  dcfu nct i  voluntate fit. liia  efl  I  bcroru  &  parcntum  ,  &  quc- 
dammodo  fratrunv:  ha?c  caterarum  perfonarum  omntum.  lllafi 
crtus  teftarivetitjiKCcflariofieri  dtbct ,qyalcgttimatn  ,  hfcc  non 
itcm.  , 

ntf.iuft.de txhered. bberetnm §  vlt  inft. dtmeffic  ttfim.f*cp.$.%* 
2  &  j.lnft.dt  beredqual.&  differ. 

CLVII. 

I  n  Hi  tu  tio  n  i  con  traria  eft  cxhcrecUtio,  cjnar  propria  cft  I  ibero- 
rumeV  parcmum,&licctncutrafinctcftamentoadeoq;  infHtutio- 
ne fieri  poteft > vt & non alitcr  quam  nominatim  ,pu  rc  &  a tota  he- 
reditate ,  &  ex  cauffa  iufta.*)  tamcn  in  libcris  cauftx  exhcre  chtro- 
nnm funt  14.  in  parentibus  du n taxat.7  b) 

a) § .;. &  tlt  Jnft di  exbtrtd.hb.lvlt.Cdt  Itc prdttrinprin  eH-  itrtft. 
4$  moffc uftJU  1.2 ,tjij?. ff.dt Ub  &peftb.b)Hm  us 

Qupd 


Digitized  by  Googl 


QXitsnoN.  Illvstr.Cent.H.  j7 

CLVIIL 

Qupd  filtbcri  ncque  inftttuti  ncque  vtaportct,  cxhercdati 
lunr*,tuncfuiabemancipatis,  &nati  a  PoftumisdifFcrunt.  Priorcs 
quidcm,quia  fui  tcframcntum  ipfb  iurefacium  niilum  >  yclccrte 
pcr  querelam  inofficierfi  inrrrmarrt.  F.mandpnri  vrro  ncrb©no- 
nr^poiTeilroncmHxrtm^tabtiias  idrclcindunt.-FVjftcrioresfi  natt 
fint  tcftamentum  ipfo  iure  nullum  faciunt,  lipoflumr>rumpunt 
cum  nati  fucrinr. 

li-S&l  I.  vltJ  Nou.  US & ibi not, 

cux. 

5 i bftitu tio  duplcx efl,  vu/garis &  pu pilh ris.I Ha  fir cuilibet  a 
ftuifibcr,ha  c  pupiilo  apatrequi  eu  in  poteflate  habct.Illa  fit  fub  co- 
ditionc,  fi  hxrcsnon  erir,  hxc  fi  hzrescrit>&  intrapubcrtatcm  dc- 
«cfJcrit. 

wfr.lnjltopufil.fub(tL§.2fAvuti  &pufUfubfi, 

QLX. 

Pupillaris  vera  eft  vefquafi.  Illa  fit  impuberi,ha?cetiam  pu- 
beri.  Illa  fanae  mentis  homini,  hacc  furiofo  vel  demcnti. iiJa  fit  a  pa- 
rcntib.quihabent  impuberem  inpoteflate,  ha?camatreaJiisq;ct> 
iam>qui  non  habent tn  poteflate.  In  illa  quilibct  fubftitui potefhin 
hacinitioltberi»poftfratres  &hisdemum  deficientibus  quilibct. 
Illipubeittte  extinguitur  .hatc  ncepta  i  nitate  &  agnatione  fui 
horcdis. 

dfr.%  J.l & j>  mfi  dtfMfil  fubfil  9c  deimfub.  &  4$tfubfi.43  fr* 
fdtTulg.&puffubfi. 

clxl 

Subftitutio  quoq;  vna  Pagana  cft  >  altcramilitaris,  quacdif- 
fcrunt,  quod  illa  non  tantum  apagano ,  harc  amilitcfiat,fcd&, 
qucdilla  folcnne  tcftamentum  requirat",  harc  milit  are,  Sla  li 
pupillaris  eft  pubertateexpirat:harc  quandiu  miles  vultdurat  Ma 
mater  excluditur .  hac  non. 
l  i &ib$n$t.C.  dtimpub. &*lfubfl.l.ij  ff dtfulg&fUf  fubfl. 

CLXIL 

Teftamenta  iure  fa&a  infirmantur,  in  quo  genere  difrert  tc- 
ftamentum  rupturn  &  irritum ,  quia  Ulo  ius  teflamenti  mutatur 

£  5  (kluo. 
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falno  ftatu  tdhtoris ,  hoc  mut.ito,  llliusmodi  funt  nguatiovcra  &Z. 
teftamentum  poftcrius  ritc  pcrftctum,vel  abolitio  cius  pcr  tcuipus» 
vel  incilionem  &  dcIctioncm,h  uius  efl  capitis  dcminutio,&  orwilta 
cx  tefbmentoaditio.Illud  nunquam  fufiinetur:hoc  quandoque. 
ttlnft.qutb  mtd.tefttnfirm  1 12.  f.tntuft.  rupt.  l.u  §  pUneffdtbon. 

poft.fttundum  t4b.l27.iptn  CMttjUmen.l.i.&l.vU  ff.de  bkqu* 

mttft. 

CLXIII. 

A 1  upto  &  irrito  tcflamcnto  difrerunt  tcdamentum  non  iure 
fa6tum  &  nuiium ,  quia  in  d  u  ob.  priorib.teftamenta  ab  initio  con- 
fiiterunt,  induob.  poftcriorib.  non,&  prohideiuaexpollfa&o  in 
iirmantur.  harc  ab  initio  planenuILr  funr. 
1  fr.  mfl.quik  mod  ufl.dl.i  ff.de ini  fli  rupu. 

CLXIV. 

Non  iurefa&tim  &nultuin  tefbmcntum  dirrcruot.quiact- 
fi  vtrunqueiniuflum  cft,  tamen illud efl in quo  fc  iemniu  lunVdt  fu- 
erunr,hoc  in  quo  filius,qui  fuft  in  patris  potcflatc,  cft  pra*tciitus, 
d.i.i  D.d.tniuftfrupto. 

CLXV. 

A  nullo  difTcrt  inoniciofum,  quia  illud  tantum  cft  fliiiin  po- 
tcflate,hoc  etiam  aliorum  liberorum,  vt&parentum  &:  quando- 
cjuefratru.  Ilkidprxtcritioncduntaxat  fit,hoccriam  cxhercdatio- 
neiniufU.  Priori  vitio  tcftamentum  ab  initio  &  flatim  afficitur, 
adeo  vt  neteflamentum  quidem,nifiperabufioncmdicatur,hoc 
non  item,  fed  qucrcla  demum  refcinditur. 

4.1  t.&ibtCuuttUD  (Uinoff.ttft  Paul  +.fent.tit 

CLXVI. 

Hercdum  autcm  alii fant neccfTarii alii  voltintarii, illi  funtin 
potefhtc  tcftatoris ,  h:  non.  illi  V'»'ent  s  nolcntcs  hcrcdes fiunr,  hi 
libera  fua  voluutacc.&proinde  illiipfoiurc  hcrcdcstium»  huion 
nifiaditione. 

§  t  2  )  Infl  dt  btr.quL&  dtff. 

CLXVII. 

Hertdum  nccc/Iariij  neccfTa<  ii  tantum  diffenint  a  fuis  quia  illifunt 

Diwft:      ^  rui  &  quidem  tc(i  -  toris  dominiofubicct.i,  hi  funt  homines  kbcr  i, 
&  tc/lataris  patria?  poteftati  fubkctuUlinon  nifi  tcflamcntoado- 

mino 
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m  t  n  o  fuo  inffctuti  heredcs  fiu  n  t,  h  i  ctiam  cx  tra  teftamentum.Ilfi  ab- 
fofutehercdesefTccogiintur  ,  hihabcntbcnefidumabftentkmis; 
4  Sx&i.tt.  C.  dtntttfftruMrtd.mft. 

CLXVIII. 

Hereditas  aditione  a Jquiritur» cuius  fpccies  adido  prefic  fic 
Jich  &  pro  hercde geritio  diftcrunt,quiactfi  vtraque  hercditatem 
adiicit  animo  hcredis  intcrueniente, tamcn  illa  fit  nuda  voluntatc» 
vcrbif,  non  tamen  fblemibus  ootiffimum  declarata,ha?c  fa&o. 
§.  vh  infl.it  ktr.  qUAi&diftr  l  17  C  dtiurtdtbb. 

*  •* 

CLXIX. 

Praercrea  vtracwc  fitplerumciue  cum  beneficio  deliberandi, 
vcl  cum  iirucntarioycruoram  illud  dcliberationem  nudam  de  here- 
ditate  adeunda  vcl  non}habet:hocprztercarerum  heredftariaram 
defcriptionem.Mud  fine  fblennitate  fit:hoc  cum  ea.  Dlud  tribuit  ius 
&  potcfVitem  dcliberandijddlilia  vtens  poteft  intra  tempusdeli- 
berationis  vd  rureditatem  adirc  vc  I  repudiare.  jj hoc ftatim  adit & 
proindc  amplius  rcpadiarc  non  pouMJIllud^o.annisregularker 
dcfinitum  eA.  c  j  hoc  90.  dicbus ,  vcl anno  ad  furamum  Illud  hcrc- 
dcm  vltraviresherediiatisobligat.djhoc  tantum  ad  id,  quodcfti» 
hereditatc,&proinde  illoamittitur  quadrans  &  obJigatur  quis  crc- 
ditoribus  infolidum ,  hoc  fecuritatcm  aduerfiiscreditores  habct 
&  cooferuationcm  quadrantisFalcidiani Jllo  a&iones  hereditaria? 
confunduntur.  *J  hocnon. 
a]§  fiquudwtml  fimtimm  CMiurtdthbh]t.y.hqmfiitutmmif. 

fumD.ddS  C.TrtbtH  c ]tfl  tnimciui  t  l.i  C.dt  dui.rtfcript.d)  Li*. 
fit.  Cdtiurt  dtltb  Mjl  StichMm.S.dMtioD.dtfotut  ipcut.D  ttd. 

itvlt. 

CLXX. 

Hercditati  teftamentariz  reclcfubiungiturLcgatum  ,  enm 
teftamento  reltaquatur ,  differt  adonationc  mortis  cauflfa ,  quia 
ctfi  vtraque  modo  res  fingulz  mortis  caufla  earundem  fere 
perfonarum  intcruentu  transrcruntur  ,  tamen  legatum 
tclumciito  vcl  coflinilic.  t pi t^i ra/*nto  contirni  iiti3  rcJuiGUi tu rz 


- 
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donatio  mortis  caufla  non  itcm  4)  Ulud  ab  hercdc  prarftatur,ha?ca 
donatorevcl  alia  intcrpofitapcrfona  h)  lllud  ab  vno  fic  tcftatorc 
fcilicct,  haec  intcrduos.doiuntcm &accipicntem.*;In  illorcsde- 
mum  polt  mortcm  dantis  pcruenitadicgatariurrvn  hac  rcgularitcr 
d  1  ftat  i  m ,  fcilicet  antc  mortem  donantis,rcs  fitdonatarii  t )  iilud  adi  - 
tionehcrcditatis  confirmatur:  hxcnon./^Abillole^atariuspotefl 
indignus  rcpelli,ab hac non^) Denique  riliusfarruetiam  patre con- 
fcnticnrelegarenon  poteft,  donarc  mortis  caufTa  co  confenticntc 
potefl  h) 

a)§.  toinjl.de  fidticomhtrtd  \.&9  U^.ff dcmortUcauf* 

don  h)liS  &29.ffde  mort  Cdufa  don.:  I  vlt.C  demort.c4uf.don. 
6)propttrl2  ffdet  I29  tod  L19.C  dtp*Et  l.  vlt  §.  uuim  ff.dtdort. 
e)lslff.d  mort  caufadonl  i.ff  dedon  l  20  Jf  demort.caufadon. 
f  )l.^.%.quimorti4.D  dchuquib.  vttndig  %)d.l.s.%  quimortit.h)t. 
2f.%  l.D  di  mort.cauft  don. 

CLXXI.  * 

A  fideicommms  Icgata  differunt,quial-  gataverbis  dire&is, 
fid  c  icom  m  iffa  prccat  iis  relinquuntur*  JI1I1  tcfi  a  m  c  n  to  vcl  codicil- 
lis  teflamentoconfirmatisyhxc  ctiam  co  d  i  ciHis  non  confirmatis.  b  J 
adeoque  ab  intcftato.*]  Illa  vcrbis  indcfinite  conccptis^izc  ad  hc- 
rcdcm  aliumuediredis.iJIUa  ab  hcredet^ltum  relinquuntur,hasc 
etiam  a  lcgacario  &  perfonisaiiij.*]  JJlafunt  fingulana,ha?c  ctiam 
vniucrfal  ia. 

2]Vlp.  hb.Tog.t.24  pr  & 2s.\y]§.pr4ttrt4 Infl. dt fidtkom .  berei.l^. 
D.demanum  ttfl  Vlp.  dtt.2^.fidticm.c]%.nont*ntum  mfl.de 
coditili 2  li  D.  dtiurutditil^um ttuan nutu  & tpifloU l  21.C. 
d'fidticom.d]FdUl  4  ftnt.t.i.%  quifidticom.lmiltsD  dilegilfi 
fiiioffde  Ugdt.s.c]  §.#  infl  defing  rtb  ptr fidticom.rtlia.v  plurii. 
Gipkanadt.2  commuma  dtltgtt. 

CLXXII. 

Lcgatum  a  mortiscanffa  capionc'diftert,quia  illud  ex  iudicio 
dcfunai  immcdiate  defcrtur,  hic  mcdiatc.  lllimors  caufamdar, 
huic  occafionem.III ud tcflamcntum  vel codiciUis ad id  factis  rdin- 
quitur,  hatcnorulllud  eft  dcbonis  rclinque  ntis,  harcdc  bonis  al- 
terius.  Uiudiine  condirionc  h  xc  cum  c  ondi  rionc.  Illud  ab  hercde 

prxftatur, 
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«czfbtunh  rc  ab  eo,cumteftator  alitcr  quid  reiiquitjn  ille  loeuseft 
lcgi  Falcidiar ,  in  hac  non  cfi 
li Uo4sU3* li*  l4X.r>Mmft.c*ufM*  l.ojffadLTxle. 

CLXXHL  - 

Deniquc  differt  a  przlcgato,  quia  illudcxtraneis  <hturrh<ic 
lieredib.Iilud  inheteditatis  reiututionem  vcnit,hoc  non  Vwiiit. 
i  it. § ,s  D  ads  CTTtbtl.L34j.DjU  rfutk. 

CLXXIV. 

Legatorum  varia?  fiint  fpccies,  cx  quibus  IcgatuVindteatJoni^ 
damnationis  hodiequediffcrunt,  quod  inillo  cle&o  eftlcgatarii,  • 
in  hoc  heredis.  tt)  Iniilo.ius  accrcfccndilocumhabet.uihoc  non 
habet  4>  'u blitis  tamen  alioqui  dirrVrentiis  crtcris  tuc  s  vrtcris  t ) 
u)Vlp,t&.ng  iit.i4.l34  i.ftn&itot  D.deUgat  1 1 41  §.1  ff e*X\ 
19.I *}  f  dtltgtt i \  43.% ptn  ff  eod. h)lio.ff dt  Ugatj  l  7  ffde 
Ugatz.l      §.pridtL*i  ffdeUgutt  rb$ eft iribomamwurpU- 
.tto.c)  l.i.tommumadetfgdt  §.j  Inft.dtiegst. 

CLXXV. 

» 

ILagataannuadifferunt  stb  aiimentis  iegatis,quia  etfi  vtraqne 
ferc  fiint  annua  &  morteextinguuntur,tamen  iiia  non&ntaiimeo- 
torum ,  fed  fic  rerum  aliarum ,  harc  tantum  akmentorum.  JUanan 
-pofluntrclinqui,nifi  ci,  cum  quo  teftamcnti  dtfactio,  hajcctum 
ieportatis.feruts  pcenar ,  vel  etiam  feruis  propriis  fme  lihertate. 
1 4  l  lo.D.dernnuitUg.Lio.l.njo  23.26  ff.^uumUdkt  tegUt.ji. 
n  t  17 l.vU  Ddealtmtnt.leg. 

CLXXVfc 

Lcgataannna  &  vfusfrucflus  kgitus  dirTcrunt,  quia  in  tUis 
Fru&us  tantum  pra-ftant ur.in  hoc  rcs t  pfa,vtenda  fruenfla t  aditur. 
Illanon  toUuntur  capitts  demioiitionc,hic  toUiturJHa  ingreifu  cu- 
iuslibet  anni  prarflanda  fiint,hic  non  nifi  poftfrudtus  pcrccptos. 
d  j  l.n  D  dtanmtisUg. 

CLXXVIf, 

Vfusfru&us  differt  a  rcditu ,  qub  ifle  eft  omniu  m  f rrt#imrri , 
^htqM-oprdc  o(nr^onum,-cru3eexf  JocaTtorre«rc3f^u  rmi  r.  In  i  flo  kga- 
aariushabet  potcftatemvendcndi ,  inhoc  non  habct.Trulb  onus 

F  rcft&ioois 
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Kfeaionisvfufmauarioincumbit,  inhocnon.  Inillopo(fc/ri# 

fundi  tramfertur.in  hoc  non. 

LtjXii.xSitfattfu&tfkfr  ltg  t.3S3* &M£*f*  t$4.    f*  * 

CLXXVIIl. 
L'gatum  vfufu>fru<5tus  rerum  &  bonorum  dirTert,  quod  iri 
illo  aEsalicnumnondeducicur,in  hecdcduritur&proindeiiludcit 
pIcnu?s,hocftn6tius.   .  .  . 

l.tUfditfufr.Ug.  s 

CLXXIX. 

Vfusfru&us  U  gatus  diffcr  t  a  fcruitutc  fegata,  quia  illc  cft  per 
fonar,  harc rei.  Ilfe  in  neredcm  non  tranfit, hzc  trannr.  Hlc  eft  d  iui- 
duus  ,  kaec  indiuidua,  &  proptcreavfuriud  .iprarflindoheredcs 
pro  partibushcrcditatiis  obrigantur,{eruitnti  prjrftandae  hcrcdeS 
liuguli  in  iblitum.  Iltequotidie  legari  &  U  gatariodtfcrri  videtur, 
harcfcmcl  tantum. 

I)  Lrlt.D.tk (<rkit.legliSfdt  fu&rfufj  Ug.l  t  fMrfufr.  ucrtfi^ 

CLXXX. 

Dos  rticgata  diff  rr  a  crcdito  legato,  quia  tn  itia  /cmpereft 
thquod  commodum  >  caq;  re  fcmpcr  cius  Icgat.im  cft  vtilc,  in  hoc 
fccus.  IHa  Jeee  Fak  tdiar  now  fur>iicitdr,hoc  fu b  w i tur. Illa  petiia bo^ 
norum  poflefTionr  contra  ubuk> dtixturjtocnon. 

SJ+.&  tf  i9jl.dikl4t.ts7  §  '  D.4dL.F€ktd  h34  5  &  6.DS(UU- 

i  CLXXXL 

Legatum  fpeciet  &  quantitatis  dirfcrr,  quia  iilud  c/tindiui- 
du:,hoc  gcncns,  Illud  farpios  rt  hctnm  fcmd  tantum  pra-ftatur,  hoc 
pluries.IIludibi  praedari  debet,vbi  lcgatum  cft,hoc  vbi  petitur. 
l$4hlj  D.tUUgtt  1 1  i7  fdeltg4t.2.l.9.D.dtadimtn  Ug4tls*  & 
iHmt.D.tUutduii,. 

CLXXXIL 

■ 

Oprid  &  Ekctio  legata  diffcrt,  quiatihefta6ftslegi4miis, 
hacc  non  eft.  lih foiennitcr  fitckpubhcc  exhibitis rt bus, quauiuf- 
dcm  generis  inueniunturtn  hercchtatc,ba?c  non.lUa  fit  hcrcdc  prx- 
&nte,harc  ctiam  abfentc. 
ljt7  D.it  Hi.  $J$.  &Mitunft,inft,  dtUgtt.l  *J  vltfMcftitn* 

.        .  i  »» 
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CLXXXIIL 

Inflru&um  &:  inftrumcntum  !cgatumdirTcrunt,quiailiocon- 
tinctur  fupciiex  ,  penus  & pccora  pafccndi  cauiTa parata ,  vt ex eis 
fmdhis  captatur,  hoc  non.In  ilio  fundoalienato  inftrumentum 
Tenir,in  hoc  non  venit,  &  proindc illud  plcnius  eit  hoc  ftri&ius. 
It.Ui  Lij  l.2j.D.d:inj1ruSh.  vdinflrum.lgLt.Lf  l.u  n  jf—d. 

CLXXXIV. 

L  egatum  mundi  &  ornamenti  mulicoris  dirTert,  qnod  iHo 
mulicr  mundior,hoc  ornatiorfiar. 
/.  2j  §./»  ff.de  durt  &  argen  'o  l  gdt. 

CLXXXV. 

In  legatis  toUendis  vcrfaturadcmpVn  &  tranr.!atio  qtiac dir- 
fcrunt,quod  iHalcgatutn  (tmphdtcrtoiiit  h  cc  prartcrcaconllituir. 
Inillaicgatum  rcditadhcrcdiutcm,Mi  hf-nonitcm. 
tt.lnfl.de  udempt  IglS  Ln  D.dtaiun^  nd  ieg  t. 

CLXXXVI. 

Adtmi  Icgatu-n  intdligitur  aiicmtione  rci  legatar ,  quar  vd 
cx  caulTavoluntariarlr,vel  ncccflarij  Illa  legatum  adimit,haecnon,  » 
Ulain  donationc,  vcndicioncaliisi|;  eiuidem  modiconiilUt,hzciri 
pignore  cVhypotheca. 

^.12. lnji.de  legat  l.ti  ffdiddimeni  leg. 

CLXXXVff. 

Legata,  vt  &  alia  inceftamcntis  reli&a,  velpro  non  fcriptis 
habentur,  vetfuntin  caufa  caduci,  vcidenique  funtcaduca.Pnma 
funtqux  iplo  tcftamenti  faciendi  tcmpore  deficiunt ,  vt  legatario 
iam  mortuo  relincapaci  reli£ta,  fecunda  &tertii,  quarpoft  tcfta- 
mentum,fed  iila  viuo  adhuc  tcftatore,h  xc  mortuaPrima  penes  he- 
rcdem remanent,  fine  vUo  onere,  (ecunda  itcm  penes hercdcm ,  fcd 
cum  onere.  tertia  quandoque  ad heredem ,  quandoquc  ad  fi  rcum, 
fed  cum  onere,  ialuo  tamcn  iurc  fubftitutiorus  vclaccreicendi. 
I  rn  §  2  j  4  C  de  Cdiuc  tcB. 

CLXXXVliL 

.  i  .  Caduca  dirfcrunt  ab  Ercpticiis,  quia  illa  lcgatario  nondum 
adquifita  futx»  hac  funtadquti1ta,Illa  a  legatario  adnfcum  rcgufai  i- 
ter  caduntHrc  legatario  afifcoeripiunturJnillis  nullum  dehdtum 
vcrfatu  r,  in  his  verfatur.  •  *t 

4  t,rnA.4-  s  12. C -de  cad  cuB  tt  dt  I4tqyetnv:dig  lcum fifce  ff  aisc 
SjHan.  )r    1  Ligata 

■ 
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CLXXXIX 

Lrgata  excipiunt  fi.lcicommilfaquar  funt  vniuerfalia  vtffirr- 
gularia  ,&  diffcrunc,  quod  ctfl  Hsdcm  vcrbis  eadrmque  fpccic  vo— 
luntatisamborclinquutur^tamcnilUrunt  vniuci  lititis,horc  rci  fin— 
gulam.  Illa  non  funt  cxiquata  lcgatis,  harc  funt  cx.rquata.In  illii  cffc 
quafi  hercditas  quardam,  in  his  lcgatum>&  preinoVin  tllts  cfttoiu- 
niodum  &  incomrrodum,in  his commoduTn  tjntum. 

$  7  inft. de fidtkom.  bertd  ln^Svit&  zfetjq  1 68  f  ttdSC  Trebt  O 

i.utmv  mam.  §M(etff.dtpetit  Irtred.iS  U.  vfMi»*/ /f£4f#r  §.7> 

lnft.de  fidetcom  CXC 

Fideicom.n:lfum  vniucrfale  cbffert  abinflitutione  &  fubfli- 
tutionc ,  quiaillud  fitctiam  abintcfbto,  har  teftato  tantum.  flrud 
vcrbis  prccartis,  harc  dircclis.  lilud  hcrcdcm.  ficit  fWdcommifla.- 
iium,ha:hcrcdcm  prcffcdicium. 

d$  7.io  Inft  it fidcicom  hcrtd  §  2. mft.de Coduil. 

CXCI. 

FideicommitTum  fingulare  dirfert  nontantuma  legatodi£ 
rcrcntiis  fupra  expofitis,  fcd&  amortis.  cauffadonationc,  quiado- 
natio  verbisfitdirc&:s,fidcicommimjm  precariis,  Ula  recxaa  do- 
nante  in  donatai  ium  profictfcit  u  r,hoc  mediante  hrrcde  vc  J  alio.IIla 
adititne  non  confirmatur,  hoc  confirmatuiw 

/  /./ &  §  2  &ftw  d<  mort.  caufit  don<  §  i.in ft.de ftngjtb.per 

fidcicom.reltcl  l  j.§  tjui mertuff de hk qtu vtmdig. 

CXCil. 

Donati*  mortis  caurTatfirTeitamortisautlacaaMone ,,  auia 
ctfivtriusq;  eflfc&us  &  pcrfccliopoftmortcm  cfcintis  demumftat, 
vnde &  vtraq;  morris  caufa  d icitur,  t ammilla  fir  li  bcral  i  tatis  caufa, 
harc  vt  phirimum  ob  omittendam  hereditatxm  vel  expldidam 
conditionem.lHa  fit  proptcr  mortem  propriam,  horc  ctiam  propter 
alicnam.IIIa  fit  ctiam  extra  teftamen  tum>h(rc  teftamento.llla  fit  fla- 
tim>harcnonitem  JUaplerumque  fit  dc  bonispropriLs.hxc  dcalic- 
nis.Ula  parit  a&ionem  in  rem,harc  in  factum . 

Un.13.18.fn.L20.29 I.31.S.2.1 33  3638. 41  ff(Umort,(4>{4don.l.?i 

§.vtt.  ff.de  (onJift.  (4ufA<UtA,CAuf*.nonfccut. 

CXCUL 

.  Adl egata  &  fidcicom  mifla  minucnda  pcrtin et  L.  Falcidia & 
SC.  Trcbclfianum,  quse  a^nui^quodi  etfi  sunbo  lfegata  &  fidri- 
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rtPYifhSGft  miiuinnt  confcruandje  vofunutis  dtfune"HcauiTj  ,  & 
ijtrai  tarn  hcrtdf  confciuarr,»amc»i  ill.t  d\cx  pk.btfcitr>&  antiquior, 
lioccx  S  C.cVrcccntius  I'laad  IcgatacV  fi  lucommilTa  fmgularia& 
donationismortis  cauflapcrtintt,  hocad  fidckommilTa  vniucrfa- 
Ka,  Itla  hcrcs  qullibct  vtitur  ,  hoc  tafttum  fiduciarius  In 
iflim  imrnitantur  duotaxatq^x  iurc  'nercditario  capiuntur,  in  Hoc 
cttam  qua?  titido,  llio,  prarlcgati  rmta  vcf  mortis  cauflacapionis.In 
Hla  n  11011  vcninnt  rrgnlariterfruclus.in  hpcveniunr. 

Ltpr  1 14  pr  tf  ^fruclut.l.iS.l  2*4.10 fiut  /4;./.  73  l  iS.S.vlt  l.yt.ff  dd 
LW4kU.i  1.L18.I  jS  DddsC.Trtbtli. 

CXCIV. 

Diftcrt  filcidiana  &TrcbcllianicaaIegmmana,quiaiIIa?  Jc- 
bcntur  omnibus  hcrcdibus  yh-xc  nonnifi  libcrisck  parcntibus.lllr 
omiiTar  tefta mcntum  non  vi tian t,  hrc  vitiat.  Dlatr  a  teftatore  prohi- 
bcri  pollunr,  haec  non.  llla*  titulain/htutionis  non  cgcnt,  harc  eget> 
IIU  fcmper  quarta  dcfiniuntur,hxcnon. 

dii.D.adL  Talctd  dl.t.D  dd SC  TrtbtU  §  rlt  infl.de  tnoffi.ttfl  Nou u 
Nau.tS.  $7.  &I9  K  B.HS  vidt  Dijfrut  HotomtUqudrtdUUM  34- 
& pafiw.  ttr  &  dijput.  dt  qudrtd fdUtdjdnj  &  UgittwurUk 

CXCV. 

lam  di&orum modorum  adquirendi  mortis  caufa,  pferique 
ncm  tantum  tefbmento  fe<fr&  codicillis  conmtuuntur,  quidifre- 
runta  Teftamento>quia  trfbmcntum  habet  inmtudonem  here- 
dis,  Codiciili  non  habcnrr&  proiflde  illo  vniucrfitas>hi  res  lineula: 
reiinqinintur.  Iliud  fit  coram  7.  tefhb^maJcuJini  fcxus  &  fpcc uliter 
rogatis,hi  tantum  coram  j.etiam  fceminini  fexus  &  fbrtuius. 
JnfiM  CodtctUl  1  I7  &vlt.c  ttd. 

CXCVL 

Cdem  dirTerunt  ab  Epiftola  fideicommifTaria,  quia  illiad  hc- 
redem  femper  dirigu ntur,  harc  plerumque  ad  alium.  Lllis  quandoq; 
lcgata  relinquuntur,hac  nunquam. 

l37A.2.Dltg  $.ij§vlt ffd4ddmtu4  Ugdt.!.7t.$,2.ff.dtU£3.l.v!t.fJ'. 
dtFjdticam.htrtd. 

CXCVIIE 

Di  ffcru  n  t  a  n  u  n  c  u  pat  ion  c  volu  n  tatis  vhima*,  quia  et  fi  ambae 
caufTae  mortis  cauiTa  frunt,  &  5.  teftesrecruirunt^tamen  Uli  fiunt 
fcri  p  tura  »  hax  nuda  r  occ.. 

E   3  .  **S 
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l        &2  D  dt  lur.  Codtctll  r.#.§  3 &ibiGtpbMC.i 

cxc  viii. 

Codicilli  diuiduntur  incosqui  adte/lamcntum  fiunt>&qui 
tb  i  ntcftato ,  qu  i  differunt,  non  tantum  quiailii  funt  teftati,hi  intc- 
Aati  fed  &,  quta  illi  ius  teftam  en  ti  fequuntur,  &  ex  eo  vires  capiunt, 
hi  pcr  fe  &  proprio  iurc  confiftunt.  II li  funt  quafi  fccundxtabulae 
pars,  &  appendix  principalis  teftamcnti,  hi  vicemtcftamenriexhi- 
bent. 

/  §.SMt  Ui.Ddt  iur  Ctdkti  It.Cdt  CtdUM. 

CXCIX 

Ad  teftamentum  fa&i ,  vcl  tcflamento  funt  confirmati  vcl 
non.Ulis  ctiam  legata,tutcla?&ltb  rtatcs  dtrc&e  rciiuqui  poiTunt, 
hisduntaxat  fideicommifla.  In  iltis  dire&a  vcrba  vim  fuam  fortiunr 
ttu*dircdo,!nhisfideicomm  fTari  . 

$.i.& l.luft  dt  Codictll  l s.§.i4.D.dch*  qtuvtindign  Iji.fde  tgt, 

L+).D  d.manum  t  JUm  I3  ffJtttftdmaut  liiff  dtdrmuu Ug. 

v  ■  CC 

Dudmus  dc  hcrcditate  Tcftamentaria,fequitur  lr  gitima,qu* 
nontantuma  teftamentaria  rtantc  di&um  diffcrt, fcd& a  bono- 
rutn  poftemone,  quse  ab  inteftatodatur,Nam  ctfi  vtraque  ex  caufla. 
i  nteftati  datur ,  &  vniuerfttate  tribuit,  tameii  illa  eft  ciuins>hxc  prx- 
toria:Hh  dominium  vcrum  tribuit ,  hzc  praetorium.  Uia  heredita- 
tts  petitionc  dtre&a,  harc  poifefioria  vindicatnr. 

§.i.inft.dthertd quddbt  uft.pr.lnft.dtltgit  dgn.futteffl $  %.2  ff  dt 

bmtftffft.&%a  inft.ttd.l.1.2  y&pafm.ffd  bertd  pttiut  ff. 

dtptfftfftrbtredp  ttt. 

CCL 

Eias  fpccics»  qua  parens  libcris  Jiicccdit,dirTcrt  ab  occupatio- 
nepaterna,qus  iurcpecuiii  fit,quia'  ctfi  &  hic  vtraquc  nontantum 
in caufta  intcftati  locum  habct ,  &  vniucrfitatem  tribuit,  fcd  &  pa- 
rentibuscam  vcro  dominiodat,tamcn  in  illaopus  eftadit:onc,m 
Jiac  nonitem.Ula  obligatur  pater  in  folidum  non  confc&o  inuen- 
tario.hac  neculio-tenus.*)  llia  iure  heredisfit  hacc  iure  patrit .  b) 
z)li7#Jtc  /ht  fft  u(h  Stu.nS  l.Ptn.t;  p.ttrg dtcafjrenfiptcul. 

u4.c*isc  TtrtuH  t  tSrUffdftnmfm  nummifl  uf 

dtctftr  ptcul.  \ 

Diffcrt 


Digitized  by  Google 


Qjf  ASTlbJt.  I  Ll  V  s  TR,    ClNT.   II,  47 

CCIL 

Diffcrt  cV  didh  fuccefllo  ab  adquificione  pcradrogationcin 
quia  ctli  vtraque  cftparcntum  &  dominium  tribi.it,  tamemllaeft 
omnium  omnino  bonoram,ha?ceonimdunuxat>qu2pcrcapitis 
deminu  tionem  non  pereunt.  Iila  domintum  tribiut  harc  tantum 
y  fu  m  fru  6t  u  m .  Ma  eft  mo  rt  u  i ,  harc  v  i  u  i. 

§  i.&it.  I*f  i<  ddquifit.  perddrogstl  4  §.l.  C.deb.n.qkdt  b. 

CCilL  .    *  • 

Ordinis  fucccfsionis  ab  inteftato  a  fe  inuicem  d'tTcrunt,quod 
primuscft  libcroium,  featndus  afccndcntium  fiue parentum,ter- 
tius fratrnm  &  cognatorum  n)  Primus eft  maxime  naturaJis.ijreli- 
^ui  duo  non  u  it  c)  In  primo  ius  rcprarfentationis  locum  ha- 
ba.d)  in  rcliquis  vnico cani excepto  t) n on  habet,&  proinde  in  ilio 
Lrpt  in  ftirpcsfucccdirur,in  h»s  in  capitj/j 

a;i.  n  /iS  i* /  b)<j*w  vr  P<«/«  mttntn n  tu*dlk  tpufiltntmndm 
tdittd  Ubtrk  pdrtntum  her  ditdttmudd cit  r.lut  tddtbttdv  fut- 
ctfiiontmutvtd^dtl  7  ff  dtbM.ddmn4t  c)KMfit  tnm\ 

m  rwrtww         •»  Vm-  f  w  f  wwffw  t        w  I      J  tvm  t  *dt       B  mt  mrww  tt  MrM      Hlfff  M# 


ndturnfimnl&  pmtn  nm  t9mmtmtntnmt?\i.D fitdbttfldm. 
null  vndt  Pdpinunm  4  r  partnubm  *on  d  b.rifilitrum  btwditn- 
ttmp  tpttt  vttumpdTtntkmty&ndturdltm  trgnfi mt  bnritdtm 
inl.15  prD.dt tnoff  ttfi  Dt ftdtnbm  mtnut  fl  ubttm.qmpptqus- 
bm nt  Itgttmu  qut  tm  dtbttur  iip&tbmt  C.dt  mf  ttflnm.d) 
J  qutntntdutum  filihrifim  dintrfi grnm  fidttfitmdm,  ntn 
tmtn primi S.4\nfl  dt  btrti  tmn nb mttfl L*  Cdt fin & legit.d. 
N 1/8  cc  putdqudn  t  ftutrum  &fi  trumpru  tfundtrum  libtri 
tnm fidtrim  &fifttib.  dtfunUi  ctmurrtmt  N  U) u jfdNtnut. 
tti,d.$.4t 

CCIV. 

.  DirTcrtautem  fuccefcio  in  capita  &ftirpes,  quia  in  iila  fingu- 
lisperfonisfinguia?  partes  attribuuntur,mnacfinguiisftirpibusJn 
illatot  funt  partes  quot  funt  capita ,  in  hac  totpartes  quot  ftirpes. 
lllacommunis  eft  omnibus  ordinibus^harcpropriafereliberoruin 
diuerilgradus. 

fr*ww*    ^ft^lilt  iw^fftwW^  ^*IW  rv^  ^S^lPs 

Hercditt- 
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ccv. 

Hercditatcm  fcquiturbonorum  poffcffio,  qux  nontanram 
ab  hercditate  teftamcntaria  &Iegitima,ita  vt  diximus,  dirTert,fcA 
& abonorum  addid lonc,  quiaillaeft prartoi ia,ha?c  ciuilis.  Illa  iure 
cognationis  nititur,1ixciureIibcrtatis.IIIaagnitione  tribuit  ius  vni- 
iicrfum.hTcaddicSioncma^ilbatus.llIacommodafxpclubctJixc 
ttplurimumincemmoda. 

1 t .  infl.  dt  eo  cui  libtrt.  caufd  btnd  addicuntur. 

i  CCVI. 

Diffcrt  &  a  pofTeffione  bonorum  vel  rerum,quia  etft  imhx 
poiTcfTtones  funtbonorum  vcl  rcrum,&ad  mixtum  impcrium  rc- 
rerunturttamen  ifla  cft  iuris,  harc  corporis.Illa  vniucrfrtatcm  tribtm 
hxc  rcs  fingulas,  Illa  dcfun&i  efl,haec  viu;.llla  quafi  dominium  tri  - 
buit,hzc  fatpctantum  cufiodiam.  Ilk  priuataquandoqucauctori- 
tatc  competit,ha?c  non  nifi  publicn,in  illa  non  femper  caufae  cogni- 
tio  vfurpatur,inhac  ferrroer.  llia  iurc  fanguirus  niti  tur,h  xc  culpa  rei 
latitantis  vcl  non  folucnri*. 

l.i.i    S.1.%2  jj  dt  bonpojf.l  1  /1  &t.t.lf  quib  exc*ufninpo§. 

CCVII.  \ 
S  p ecies  bonornm  potTciTi  onis  fun t  cd  i dil is  &  d  ccr c ta I  is ,  q  u  x 
djfTcrunt.non  tanram  quod  iila  edicrio  detur,  barc  prxterea  dccrc- 
<o,  fed  &  quod  illa agnita ipfb  turc* )  competat,ha:c caufTa cognita 
protribunafi^JIilaa^nitadc  plano  adeoq;  cKtramdicium  vniuer- 
iitatcm  ix>norum  tribuit,  harc  nonnifi  agnita  pro  tribunali  inin- 
dtcio.<r) llla -domjnium  prxtorium  tribuit.  d)  hzc  magtspofferTio- 
nerruf )  In  ilia  non  ri t  m iiTro,  in  hac  fit./ )  In  illa  mviltum  iu ris,  puta 
<lom  inium ,  in  hac  non  muitum  iuns  fed  poiTefsio tVaKqHid  iuris 
concinetitr. 

•    a)f.  vtt ■  C  qui  d&mit.  9dlnH.p4ff.  L14.  ffde  bonpojfl  in  ctmjf*.  §  y  r. 

ff.dtmm.b)Lt  %.fitdufdfdtbmptfc)Lt.%  dmfnm*trdt.&) 
Ul  $.%.ifdt  btn  p*f<)li$*  t.l.4>&  15  D.diCdrb$n.td&ti. 
i.mprm.  § . 2  &  §  it.fdt  vmtreinpof  mitt£jl.t&2. D.quib  tx 
ctufismpcJfgMU. 

CCVIIL 

Emfdam  (pecies  funtha»,ordinada  &.cxtraordinaria.Tliam 
p  r  je  to  r  dat  ,h  a  n  c  lus  c  1  u  fl  c,  1 1  cct  n  on  fi  n  c  pratoris  intemcntu  Jlia  iu~ 
ris  regularis«ft,hzcfii^j^^ 

pcrtTefiwaL 
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pofMoni  .flia  in  genere  datur,  hacfercnon  nifllcge  fpeciaJUx- 
tant. 

L+.&ibiditlmlnfl  &eb9n.ptfftt.vtt<lej).Sen*  ia  ectnfni.bon 
pojfdetur. 

CCIX. 

Iam  di&acxtra  ordinaria  &  dccrctalis  diflerunt,  qitiactfi 
ambar  extraordinem  competunt,&  fcre  poffeflioncm  magis  quam 
dominium  tribuunt,  tamen  illa  ciuiiis  quodammodo  cf!>  ha?c  planc 
prxtoria.  IUaiuris  eftpianeflngularis,  htcquodammodo commn- 
lus.Iila  noua,  ha:c fcre  vctuV  ajHiiitis  fpccics  funt  carboniana,ven- 
tris&  litis  agnofccnda?  caufTi  b\  lilius  bonorum  pofle/Tiones  cx.I. 
Cornd  e] canftitutiohe  D .Hi.1riani.ij&Iu(linianUj&:  fimiics/J 
IUa  cdi<5todatur,  h?cdrcr< 

aj  not  duahus  th  prtc.b  |vr  o  ent  tt.T).&  C  de  r^en  &  tat.clj 
D  debon.p  ffl  +  C  depoftbm  reuerfA  U  D  d  vet  fit  eff  >, 
infl.de  fu  ttfflbtrtS^  ii  .omntbm  D  tdSQt  m  Treb.U.l  12  D. 
deiniuftjrupt  l  fidehisCJele  ithi  ed.-j  §.  *  Inft  debtmr  p  ([.. 

C.CX 

Dcniquebonorum  poiTcjTsonis.quaedam  cxtcftamentofunt 
cjuzdam  abinteftato.  Exteftamtnro  funt  bonorumpoflcffio.Se- 
cundum  &  contra  tabuias  qua:  difterunt,  quod  iila  datur  ad  volup-  - 
tatem  defun&iconferuandam,  Hajcadimpugnandam.  lilaquibus- 
cunquc  heredibus  maxime  ciuiii  vJdunuxatprxtorio  iurcrc&e 
inftitutis  datur,  hxciiberismaximecmanripatisusqueprartcritis. 
§  s-  inft-  dt  bon  ptff  §.  6.  Inft.  qutn  aimod.  tefl.  infi  menur  /./. D.  de 
fon  ptfffecun  .um  :*'J/J.i.l.t }.§  1 1.19.D  de.onprff contratdbb 

CCXI. 

Ab  inteftato  competentes  bonorum  poflefliones  vnde  icgi- 
timi&  vndecogoati  differunt,  quod  ctii  ambx  dantur  fanguine 
iu  n&  is ,  tamen  illa  datur  agnatis,  lizc  cognatis,&  proindc  Dla  datur 
perfonis  per  virilis  fcxus  cogn  nioncm  coniun&ts,  ha:c pcr  farmini- 
nilila  confirmat  lus  ciuiie  harc  corrigit  vci  ccrtc  fupplet. 
t*ft'm.  &  §  j.lnftM  bon  ptffl.2.3  &  s.D.fndtle^tmtU.2.D,vndt 

CCXII.  . 

Bonorum  poflefsio  vnde  vircV  vxordiffcrta  ccteris  fpcciebus 
ab  intcftatcquod  di€tx  fpeciestUmur  iure<ognationis,tioilra  non 
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ccv, 

Hercditatcm  fcquiturbonorum  poifcifio,  qux 
ab  bereditate  tcftamentaria  &legitima,ita  vt  diximus,  differt/cA 
&  abonoramaddictionc,  quiaillacft pr»toria,harc  ciuilis.  Illa iinrc 
cognationis  nititur.hrc  iurc  Ji  bcrtatis.llla  agnitionc  tribuit  ius  vni- 
iierfum.hicaddidioncmagiftratus.lliacoinmoda/a'pcliabct>hzc 
Vtplurimumincommoda. 

,  CCVL 

DifFert  &  a  pofTeflione  bonorum  vel  rerum,quia  etfi  ambz 
poiTeflioncs  iuntbonorum  vcireram,&admixtumimperiumre- 
reruntur,tamen  illa  cft  iuris,  hxc  corporis.Illa  vniucrfitatem  tribuit 
hxc  res  (ingulas,  illadefuncti  cft ,  hxc  viuUlla  quafi  dominium  tri  - 
buit,hzc  wepctamum  cuftodiam.  llla  priuataquandoqucauctori- 
:  competit,harc  non  nifi  publicft,in illa non  fcmpcr  caufae  cogni- 


UliXi&i-tM  kmpeffX  i  n &t.tXf  quib  excdnfitinpof. 

CCVII.  \ 
Species  bonoram  poflcifionisfuntediccalis  &  dccretalis.quae 
diffcrunt,non  tantum  quod  iilacdi&io  dctur,  harc  prartcrea  decrc- 
to, fcd  &  quod  illa agnka ipib  turc* )  competat,ha:c cairffacogmta 
protribunaliijlllaagnitadc  plano  adcoq;  extraiudiciumvniuer- 
iitatcm  bonorum  tribuit,  harc  non  nifi  agnita  pro  tribunali  iniu- 
dfcio.e)lHa-dominiumpra:torium  tribuit.d)  hxcmagispoifefTio- 
ncm.f )  In  iUanonfitmifficinhacfit./^  Inilla  multum  iuris,  puta 
dominium ,  in  hac  non  mukum  iuns  fcd  poifeisio  6c  altquid  iuris 
conanetitr. 

a)/.rfr.C  qui  Mdmit.  nib0n.poff.U4  ffdtben  pofl  incnnft%y't. 


fdimm.b)l.s  %.ficnnfAffdtb9npoff.c)U.%  m*fpkMrm\d) 
/././ /.§.1  ffde  bon  pof<)l  j.U  U4.&  iS  DMCnrbon.td&el. 
i.mprin.  %.i  &  %  ttff.de  vmtreinpf  mittS) l.i  &2.  D.quib  ex 

CCVIIL 

Eivifdem  fpccics  funthar,  ordrnaria  &cxtraordinaria.Tllam 
pr xtor dat ,han c lus  ciu flc,licctnon  fi ne  praetoris  intcraentu  Jlla  iu- 
ris  rcgularis  dl,hzc  h^arisiU*4efnmWi  proWrmor,  kscfere 
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poflTcflioni.  flla  in  gencre  datur,  hacfcrenonnifilcgc  fpccialux- 
tant. 

I4  &  ibi  diftum  Infl  dt bw.poff  tt.vt  t  c lej  't.  Sem  m  itconfnl  .bon 
pojf  detur. 

CCIX. 

Iam  «iicta  cxtra  ordinaria  &  dccrctalis  difTcrunt,  quiaetft 
imbar  cxtraordincm  com  petunt,&  fcrepoiTeflionem  magis  quatn 
dominium  tribuunt,  tamen  illa  ciuilis  quodammodo  dr,haec  planc 
prartoria.  IUaiuris  cft  plancfingularis,lvecquodammodocomrmi- 
nis.Ilta  noua,  harc  fcrc  vctu\.  a JHnius  fpccus  funt  carboniana,ven- 
tris&  litis  agnofcenda?  caufTt  bj  lilius  honorum  pofle/Tioncs  cx  1. 
Corncl  c ] conftituttohe  DH  idriani.ij&Iu!liniani.«j&  fimiks/J 
Illa  cdidodarur,  hrcdccrc^v^  ] 

a]«»f  du*hut  th  prec.h  ]«/  0  ent  tt.D.& C  de  rar'on  &  tet.cl / 
D  de  bon.p  ffl  +  C  depojifon  rrutrfJ  U  D  d  vtt  fu  ejf  jfc 
injiM  fu  (tff.libert.  f  j  ii  .omnwm  D  tdSO  m  TrebU.i  u  D. 
dtiniuft,rupt  l  fidehieC.Jtlt.ithe  ci.-J  5.  *  Inft  debonr  p  (f.. 

CCX. 

Dcnic^ucbonorumprifllrnonis  quardjm  cxtcftamentofunt 
cjuxdam  ab  lnteftato  Ex  teftamcnto  funt  bonorumpoflcfrio.Se- 
cundum  &  contra  tabulas  qua:  dirrerunt,  quod  iila  datur  ad  voipp-  • 
tatem  defunfticonferuandjm,  ha?cadimpugnandam.  llla<juibus- 
cunque  heredibus  maxime  ciuiii  Vvldunuxatprctorio  iurerc&e 
inftitutis  datur,  haeciibcrismaximeemancipatisii<;quepneteritis. 
§  j.  mft.  dt  bon  pojf  § .  6.  Inft.qum  uimoi.  ttft.  infi  mtntur  l.i.D.  de 

btn pof.fccun.um :nJt.LuU}A*  U9.D dt.onptjf contrntubb 

CCXi. 

Ab  inteftato  competentes  bonorum  pofllfliones  vnde  lcgi- 
timi&  vndecogoati  dirterunt,  quod  ctli  amb*  dantur  fanguine 
iundis,  tamen  illa  datur  agnatis,  hxc  cognatis,&  proindc  illa  datur 
perlbnis  pcr  viriiis  fexus  cognitionem  coniundts,  hax  per frmini- 
ni.Illa  confirmat  lus  ciuile  harc  corrigit  vcl  certc  fupplct. 

inprin.      3. Inft.de  bon  pejf.l. 2.3  &  f.D.fnJt Itgitmt U,2.D.vndt 

40gU4'J. 

CCXII.  . 

Bonorum  poflWsio  vndc  vir&  vxordirTerta  ceteris  fpccicbus 
ab  intcftatOoquod  d\€tx  fpcciesdamur  iure  cognationis,iioftra  mm 

G  lilz 
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^Hac  fumcommuncs.-hscconiugum  propria.  ll\x  prafcedunr:  hsec 
^ubfidiaria  eft,  &  in  dcfc&um  cctcrarum  dcmum  admittitur. 
LvnX.vnde  vir&vxi 

ccxiii. 

EadcmdirTertaportioneviro&vxoriiurcattributa  >  quia 
iam  di&apo<tio  datur  wntumindout»s:hrcquibuscunquccon- 
rog'btis.jJIaexuntibuslibeiis  &coj»natis  datur,b*c  nonexumi- 
bus.  llla  in  cerum  partcm  compt.tir:  hrc  in  vniueriitatem.HIa  ciui- 
fisefl  :  hzcprartoria.  Uiaplenumdominium  quandoque  tribuit, 
quandoque  vfumfru&um  tantum:hacc  fcmpcr plcuum  dbminium 
hcet  prxtorium  duntaxat. 

d.l  vo&A utbfrnttrtn  C. vnde vir.  & vx.Ntm-up.c.j* 

CCXIV. 

BiflFcrt  Caboniana  bonorum  po&m>o&  vcnHsnomine,. 
quia  ilhi  datur  iam  nato&  edito  harc  nondum nato.lll  pupilloJijec 
ventr:,IJIaobcontroucrfiamflatus&bon«rumdiacc  ob  prartcri. 

tionem. 

U  lyD. di Cdtbpn.td.ih  li.Ddtv  ntre  m pofmitt. 

CCXV. 

DifFert  item  carboniana a  bonorum  poilcffionecontra  tabu- 
bs,  non  tantu m ,  quia  .ila  decretalis  emhatc edi&alis  a)  fed &  q uod 
illa  in  cauifa  etiam  intcftati  locum  habct :  harc  tantum  in  teftati.Jt/ 
Illain  teflamcntis  fecminaium  :harcnon.f)Illactiam(ecundumte-. 
rtamen tum :hasc  tant um  cc n tra .  d;  In  iila cautio  prxftatur  dc  redi^ 
tucndis  bonis  pofTciTis,  fi  filius  non  fft:  in  hac  non.r) 

2)1  7pr.  &poff  D.  d$  C.rbrn.  idiftod  §  +  J> fi.dtbonor  p$b)l  j  pr. 
D.  di  CAtbon  edtUi  c)l  +.%  2  Ddebomr  p0fftff.c9.tra UbbA  *\ 
h  P  *)  i  '  l  &M-  W  dt  .4  hi  tdi&i  BnUmss.  fint.  §.j.  &  itk 

C*$4t 

ccxvx 

Eft  &  fucccifio  quardam  fifci ,  quar  difTcrt  a  fuccefltonibus  m 
teflati  haftcn us  cxpofitis :  quia etfi  tam  illa  quam  hae iuteftari  funt,. 
&  vnkicifitatcm  bonorum  tribuunt~:,umen  nofjra  6fci  cft:  cctcrac 
funt  priuatorum ,  llla  commodo  Kcip.  nititur:  hac  iure  fa  u  mis  vi  t 
coniugii.  Ulaomni  omnino  fucceflioncpriuatorum  dcijcientc  lo- 
cum  habet:hae  primas  obtinent,  r  ro  diuerfiute  tamc  antc  cxpoli  ta. 
L.i,4>Cdt btn  VAt  vtW.ni  & tUqntt fiqtL 

*  .  Muc 
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CCXVIL  ^ 
Huc  perti.net  cdi5umfuccefforium  &trammi/sio,  quardif-  c^tjr^ 
fcrunt,  cjuia  iUud  c(l  pra  toi  ium  :  ha-c  c iiulis  Hlud  rn  bonorum  po£ 
fcfsionc  locum  habct :  h#c  in  hcrcditat;  bus.  Illu  d  non  tant u  m  gta- 
dus  cftfcdordinis^harcgradus  taatum.Illudmfuisnoneftlicct  fit 
in  ccteris:hacc  tantum  cAin  fuis. 

ttvMf*(((ffd>8.L  m  CdthkqnianttdperttAb&ibtnet.l  i 
t.Ddtfuk &lfft.l.  t.CeUUCdt  SC.Orpbte. 

CCXVIII 

Dcindc  colhtio,quafdirTerta  communione,quia  iflaidagit, 
v  t  rcm  communem  faciat:in  ifla  iam  communi^eft.flla  duntaxat  in 
nercdititcJoJum  habrt:h.r:c  etiam  in  aKisJflavoIuntatefit  :  harc  ' 
K:  peiuris.  neccfsiutc.  IIU  tit  aHbctis  cmancipatis  ,qiiin  &  fu is;  hxc 
ac  aiiis  quibuscunque.  illa  in  profe&icirs  tantum  locum  habet:  hxc 
in  bonis  quibuslbct 

l*  2j  HrD.dt  ollttl.  xltCtod.h  3  &ibidiximmJ*fl.d  obiif** 
quafi  exctntrtft- 

CCXIX. 

.  DifFerta  di uifi on c: q u ia  collatio  rcm  propriam  fadt  commu- 
nem.diuifio  remcommunemfacitpropriam.  iHa  tantum  iniibc- 
risiocum  habet:  hxc  in  pcrfonis  quibuslibct.  Illa  eft  hereditatumc 
hxc ctiam  rerum aliarum. Illa re  fit yel cautionc : hxc con fcnfu nu- 
-do,elcc5fione,fortc:&  rcconTummatur. 

U.t.%.tQ.lnJt.dt4it.Hfmiltritf.&CmmMia\ 

CCXX. 

Eft  &  fuccefsio  quxdam  Iibcrtorum ,  qux  diffcrt a  fncc,cfsio"  Uttctfa 
nc  ingcnuorum,  non  tantum  quod  illa  iiberis:  hac  ingenuis  /iicce  .  tikrttm*. 
datur:fcdcV,  quod  illa  iurepatronatus  dilbnguitur  :hxc  non.M* 
tantum  ad  quintum  gradum  ftt:  hxetiamvltra  tUafcmpcr  diuiuV 
ncmincapitahnbet:hrcquandoq;  inilirpcs.    .  . 
U:&mdi*lnjtdif*cttflihrt. 

CCXXI. 

DifFcrcntias  vltimarum  voluntatum  claudat  lus  adcrcTccn'  Iw 
di ,  qiiod  communc  eftomnibus  omnino  vltimis  v6hintatibus.<J 
tam  ciuilibus.A)  quam  prxtoriisf)  tam  vniuerfitatis  quamrcrum 
/ingularum,ij  tamexprefsis  quamtacitismon  etiam  contractib  Vf 
•  G   2  «jffci 
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a)/.  vn  C  i •  if  C4  «  .  r<  0.  h  M«  xtiftamenti  d.t.  vn§.in  hit  i  aquc, 
quim  ntejiato  d.'.v*.$.b4C4  temom  14. '.*/.§.  ulin.DJ  rgtt. 
zti.^.finth&D  ddSC.Trtttl  4  tb.  ffn  ttC.i*  I  gt  b  r  d.%~ 
cu  tgiturinft.de  h  r.qttt  tbinteft.c]l  $.§.rf.  umt. xbt.fi qq.D.de 
b  nrr.pt]f.!.V'..C  quand nr  p  :t*rt ptt.4  trt$A)Lt\S.t infl.de 
tg  fid  k*mJ 43  I44. § ptn  DadSC  u  n.Tr.B.H  0  a  iontb.  suf 
m&!tud.l.rn%J £C  uttiK&mnuvo  tt  4  jfacapton  bue  I.41  §.//. 
D.di  fi  ecomm  jflbe-f  l  2j  D  detondit  &  dem&  ifl  & fimil  b* 
ej§.  cumqiu  dbi  nfl  de  •>  utit fltp  l.n&.D.ttt  V  O. 

ccxxu 

Iftud  difFlrt  a  fubfliti i tionc,  quh  ctfi  vtrumquc  ius  duos  plu- 
rcsucin  eadcm  rcfub  conditionc  coniungit>tamenfubrtitutio.4j 
proprieeft  hereditatis  &  quidcm  tefiamentariT.Iusadc  refcendi  he- 
rcditatis  ctiam  legitima»,vt  &  bonorum  polTcfsionis  &rerumfin- 
gularum.&JIliftctindi  fempcr  cltgradushoc  ctiam  prini.*)I!Ia 
Hisnoftrumcxclud  bJ)  hoc?llaninoncxcludirIIIacxprtflafcrcerl: 
hoctacitum.f^IIiaagn  ti  >ni  vim  faam  fortitur./,hocipfoiurc£) 
llia  non  tranfit  in  hen  dcm.6)  hoc  tranfir  .t) 

a}pr  nfl devulg  fb/ll?  C  eod.b)  '.3  $  vttcu 3  Uf  q  D.dt  b&n  pe-Jf. 

divn  %.t4.i.)dpi  1 1  D  devu'g  &pup  f  bfl.d)i  2  §  s  n  dt  bon. 

pcjffeiuud  mtbb  D  /.  r  2  tleiure  eccrefc ndic  1 6x)  d pr  &dl. 

va  f)l.$6  Ddt4  q  ir.bered  g)  r1  t.vu  §  10  &  u  h  qu  a  Hie.t 

ptfinau  bocrrate.quifpart  cc  efi  ip4it,nonpe  foud  l.Titi.D. 

tte  vf»fr.i]l9  D.defuu  &iegv  t  19  D.detkttdtlib.tX 36  D de 

londt  &  tUtnonftr.  tt  §  kis  tta  C  d.  cad  c.  totl  l$.D&  Vulg.fr 

tp.fibft. 

CCXXIII. 

DifFcrt&  afucce/sioneabinfiatcquiactfi  amho  iura  funt  vl- 
tima  voluntate  tacite  introdutfta,tamen  fucccfsiomagiseAalrge» 
Ius  accrcfccndi  a  voluntate  tcflatoris  Ilia  efl  vniuerfitatis  tantum, 
hoc  ctiam  rerum  fingularu.  llla  vnius  cft ,  hoc  duorum  vclplurium 
Ula  per  agnitionem  adquiritur  ,  hocipfblurc. 
vtd.  Xou.nS  frdUn .§  10 11  §  Sdlftltg  t. 

CCXXiV. 

Ius  autemaccrefcendiconiun&ioncplurium &defec~tu  vnint 
nititur.  Couiun&io  atitem  alia  re  h t,  alia  vcrbis»  alia  rc  &  verbis  fi- 
muLPrima  orationc  difiuncla ,  reliqus  duac  cupulaoc  relinquuntur. 
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III  di  uincliofarpr  d  citur,  hat  amumcoiiiui  cuo,q'->.*  ipfi  tamtn 
fivvibi  ta  t  mfit,  zqua:  paitcsadfcribuiuur,!  reck  Vvtbis  fimul 
partcsnon  adlo  ihuntur. 
tffrDjtlt£Jt.S  l.\24Ddt?.$d%ldlv  §#/410. 

CCXXV. 

Si  tribus  iftis  c  oniu  ncl  i  m  rcs  reti&a  fit,  t  u  m  diffcrt  defc&ns  rc 
coniuncti  a  defc&u  ceterorum,quiainilloportiorc  coniun&io- 
u  wbus  quocunquemodo  coniunc"b's*]  accrefcit,  in  hoc  portio 
veibisconii  nftoriini,  vcibisconiunctis  tantum,^  ]&  portiovcrbis 
&reconiunclorum,rc&  v  rbis  eoniundis  tantum  fjitatamenvt 
difiun&i  finguli  pro  difiun&is  pcrfonis  numerenrur,coniunc1H 
autcm  provna  tantum.i] 

*]llvn.  S.fimuml$f  fjufiquutd}  D.dthtrtdinft.h]dlvn%. 
fi.TT9&§  boc  ttd tam yjti: 1 16  §. vtt.D dU Itgtt.t  l?  &t.D.dt 

r  b.dub.csdl6s  DMb  rcd  mfiit.  dl  vn.$.finvcro&%.lo(  iu 

tm  v.rie.d]  /.  12.  I  ti.D.dt  bcttd  infi  J.34  pr  D  dt  Itgat  i  17.D. 

vfufr  dtatc.tfi. 

CCXXVI. 

Di ffcrt  Ius accrefcendi in  hcreditatibus & legatis,  cjuta in  illis 
portio  dcficiens  pro  partib.  hereditariis  accrefcit  4j  1  n  his  pro  virili- 
busijln  illisportio  cum  onercaccrefcit.  f]inhis  liconiundi  fint 
cum  onere.u  difiun&i  finc.  d  In  iUisinuito  &ignorantiaccrefcit,in 
hisdifiun<5to  inuito,  coniundo  rantum  volcnu.f] 

a]  /.  Itltr  bomo  §.  cum  quk  D,  dt  htrtd. it ft.  b]  /  S4 •  §•  vlt  1 124.DM 

Itg  I  l+z  DM SC.  Tr.b  ll.cji.  vn^.bistn  dtfintu  C.d.  cJ,c. 

toHthd  d] lit  D.dtLt£Jt  2.e]d l F».§,ip,C> f j. 

CCXXVIK 

Differt  idem  Ius  accrefcendi  in  proprietate  &  v  fu  fru  clu ,  qu  ia 
inilla  tum  dcmumlocus  efthuic  iuri,  cum  alter  non  concurritjn 
hoc  ctiam  cum  concurrit»  In  illa  fuam  partem  non  habens  iusac- 
crefcendi  non  confeauitur.inhoc  coniequitur.  Iniila  portio  fc- 
mel  adquifita ,  &  poftamiffa  alteri  non  accrefcit,in  hoc  accrefoit. 

i  lw.§.  j.  &3J9,  D.dt  vfifiMtrtfi.&Htttm  ud ijMb.Eittmut. 

■ 

G  i  DISPVTA- 
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DISPVTATIO  POTSEHIOK 

DIFFERENTIIS 

I  V  R  I  S. 
Rejpondtmc 

IoHANNB    PEIN     ElCHSF  EL  DI  ACO. 

THESIS  CCXXVIII. 

g|  GEiSjfc}  Xpofito  primocjmite  dciurcrm:m,domiuiofcilicct: 
oUigttu     SrSlfoS  Scquitur  a!tcrum,quod  in  obflgatione  conftftit.  Ea 

difrcit  nontanrum  a  dominio  n.odis  antcadlatjs.4] 
^ESSSs  fcd  cV  ab  obligatione  legis.  Etfi  enim  vtraquecftiuris  ' 
vinculum ,  quoab(lringimurnccefiitatcracicndi:tamcnobligatio 
lcgislegcpublica:noftniverolcgcconucntionis&dclicti,adcoquc 
prn/ati  nititur.  flla  adftringimur  ctiffl  obtcmperantcs  lcgibusali- 
quid  (ccundum  pncccptum  lcgisf  aut  contra  £icimus;hac  cum  con- 
trahimus  vel  delinquimus.*] 
i]tb$f79  ^mpr:mft.d$obBg.is2  §.j  D.dcO &a  U.inp.D  d* 
•  L.L  Ijo  D  di  L.  C$rn.  d  fdlfis. 

CCXXIX. 

x*ttr*lts  Duplex  cftobligatio,qqadeagtmus,  vnanaturalis,altcrari- 

cttmUt,  ivM* •'  °»ux  ct^!  a™bx  vinculuni  quoddam  funt  iuris ,  &  negotiurn 
.  duilc  continent  ,•  tamcn,ilia  folo  iure  naturali :  hacc  ciuili  vcl  quiri- 
cium  nititur.  illapcrfonas  adobligandum  idoneasnonhabet:ha?c 
habet.Ulactft  crfeclcus  incondi#ionc  indebiti ,  pignorc,  tiddulsio- 
ne&  conftituto  habet,adionem  tamen  non producit :  hxc  pro- 
dneic 

I41I49  D.peciUtUf.§  4.D.Jtfi4$*fl.s9inpr.DM  ft .&  Ltft 

D.dO&A. 

ccxxx. 

Ciuilis  obligatio  bifariam  diftinguitur :  primo  cniin  riuilis  cft 
cMi  fr*-  \n  fr*xie,>dpmQria.Illalegibu^ 

'"**'        comprobatur,adcoquecxlcgib«s  ,  plebifritis,  Scitis  ,  dccretis 

priflripunV 
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Pr  nchn«lt,  «faorittft  prudcntum  vcnit:  hanc  praftor  cs  fua  iurif-1 
autionc confrituit. Ulit*  nrgotium crt chule: hums  qucKlammodo. 
naturalc  Iib  ipfo  iurc  mtfcw :  hxc  arquo  bono. 

J  CCXXXI. 

Deinde  vcl  cxcontraftu  orhur,velcxdcliao:&inilloqot- 
Jcmduorum  plurtumue  tn  idcm  placitum  confcnfus  vcrfatu- :in 
hoc  voluntas  folius  dcUnqucntis Jn  illo  fecundum  lcges  vmitur.  In 
hoccontrarpriori  focictas ciuilis  adiuuatur:  poftcnoinmpcditun 
h.U  D  dtP48.fr  hf  itMg  q  s  txMArtfi  f.ltb  Cu  t.tfic 

CCXXXIL 

Contraaus  &  paSum  diffenmt.  Nam  etfi  ambo  funt  duo- 
rum  pluriumuc  in idcmnhdtum cc^fenfu,;4]&  nonfiuntmfi  ab- 
horni.  -ibus  quorum  cft  fcnfus &  confenfus, *]  vt &  eorum dimta- 
itat,  qui  conVcntiuntgraria.#]tamencontraaus  negotrum habrt 
ciuile  -paaum  non  habct.llle  obKgationcm  auilem  producmhoc  - 
ne  naturalem  quidem.  d)  HIc  adionem,  hoc  tantum  exceptione.  #] 
a] */.#.$.  I  D  MpM*.b]  /i.§.M  &fm  DMO&AJsJ 

/  e]§.#8  infidt1nut1l.fttp.l38  i  17.DdtVOAy.7mpT.i1  &4. 

Ddtp*aU7  C  ki*k$i.L*lV»MW***'i*  CM  +- 

trsa.fip. 

CCXXIII.  Qmvtns 
Coutraftus  verus  cft  vtlquafi,qui  etfiambo  negoown  ci- 
nilchabenr,obligationemque  ciuikm  j»riunt :  tamen  iBe ^tratfa- 
tum  requirit:hic  noalllc  f onfenfum  paxtium  c  xprcflum  difcrtum- 
vchibet :  hicnonnifi  alcgepratfunr.ptum.HlercJitcrts&conien- 
fiifmhic  retantum. 

fc>  D.profa  l  ,mppm.&}HffiJ>*  o.&a  uMppI  W* 
«mttAtl.  ' 

CCXXXIV. 

,  Contraftus  verus  certus  cft  aut  inccrtus,  vcl  quod  idem  eft,  ***** 
nomtnatus  vcl  tnnominatus.  Hle  ccrtum  &  ciuile  nomcn  habe  t :  Hc 
non habet.Ble  aaionemhakt  ordinariar  certaqj formular:hic in- 
certar,&  infaftum  adeoque  hmmwumSt  conccpta:.  Blere.vetbis, 
lfreris  &  confcnfu  fit :  hic  rc.  In  iUo  non  licet  pcenitere :  «n  hoc  bcet. 
inilo  vna  regulantci  duntaxat  cft  aaio  ad  contraaum'in> 
-  0  pkndum: 
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plcndCi,  in  hoc  duplex,eaque  vel  iam  di&a.  vcl  ad  rcpctcndum  con-, 
di<5tia  »  • 

I  ?.§,!.  &2  ff  deptclJ  p  / fittr  .ptt.l.s  ff  dtptdfc  vtrb. 1 4  C.to  l  s 
CdtO  &A  l  y  ff.dttondtd  CAtif  ddt*t 

CCXXXV,  ' 

Nominatus  contra&us  aut rc,  aut  vetbis,  aut  Ji t cri s,aut  confeh- 
fu,vt  iam  di x imus,  contrahitur,  ear  que  fpccics  difFcrunt ,  quod  ctfi 
omnescontra&us  rcm  &confcnJum  rcquirunt,  &  plerumciuc  vcr- 
borum  vcl  literarum  intcruemu  fiunt,tamen  ad  pi  imam  ipeciem 
rei  tradttio,  ad  fccundam  verba, ad  tcr  tiam  litcrar,ad  quartam  con- 
(enfus  nudus ,  qua  initium  &  fubflantiam  obligationis  poftulantur: 
ad  cetcras  vero  fpccies  res  vclut  materia,  vcrba  vclut  indicium  vo- 
lunutis,  literae  vclut  probatio ,  &  confcnfus  re,  verbis  vel literis  fti- 
patus  acccdit. 

/ i.%.i.&  6  f  qq.1*  Ij.D.dtO.&AJ  4 /  deptgn.tt.lr.fi  d.  oblgtt.x 
(onfff. 

CCXXXVI. 

Contra&us  qui  rc  fiuntj  dirTerunt  a  contractibus  incertis: 
quia  etfi  ambo  rc  tiun  t.tam  cn  iili  nominati funt,  hi  innominatu  Illi 
non  niil  re  initi  um  accipium,  hiquodammodo  conuentione.  Illi 
dationetantnm  fiunt ,  ni  eriam  fado. 

dltU&4.fqiffd  0&Adlj%t&2ffdp*a.li.%2ffM 
'       rn.fitmu2.L3  C\$l  j.ff.deprtfcr  pt  vtrb  l  tin pr  ff.msnd 

CCXXXVIL 

A  quafi  contra&ibus  cliffcmnt^quianoftrireidationemre- 
quirunt,higeftumvelraftum  Illihabito  cra&atu  &veroconfen- 
lu  cclcbrantur,  hi  fine  vtroquc. 

dl  l  %  2.&4  faq.tt.qwb.mtd  r9tt  dt  obltgq^qtsttortr.dl  32  Jf 

proloc. 

CC  XXXVIII. 

£xcontra&ibus,qui  refiunt,Muruum  difTcrtaquafi  vfufiu- 
&u  quia iliud obligatione  ,hic q  dominio nititur.lllud  fola  conu  cn- 
tione  conftituitur,  hic  etiam  tcftamcntis  &  vltimis  voluntatibus. 
Iilud  eft  fine  caudone,hic  cum  ea. 

pr,  Jmftquib  modrc§  i.t  ftdtvfitfr.  ttff.dtvf  fr  tv.rtr  qud  vftt 
conf, 

Idcm 
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CCXXXIX. 

Idcmdiffcrta^ommodatOjqnia  mutuodomimum,rorr>mo-« 
ihto,  ncejuc  dominiu:n,u •  cjttc  pondTia,  fcd  nudus  dutvtaxut  vius 
transfertur.fllud  cft  rci  pondcrc-,  oumcro&  mertfura  conftanti<.-, 
adcoquc  qaanritatis: hoc  propric  eorpo.-is.  liloobiigatur  qu;sad 
rem  eandem  genere  rcftRuencia,«oc  ad  candem  fpecic  In  iilo  prar- 
rtaturcafus  fortuirus,  inhoc  tantum  «dolus  &rolp% 

dl.1A.2s  &4  i*fTj&  §J  lnfl.qmb.m§4.ultl9  f  fi4mwvuL 

CCXL. 

Commodatum  &  prcc*rium  diiFcrunt,ouia  Ulud  ad  ccrturu 
v&m,tempus  &  locum  datur:  hoc  nonitcm^abeuji  rnaxime  tem- 
•pusinccrtum  &  arbitrarium  Illud  fincrogatufieripotcfl:hocnon 
niliprceibus  impetratun.lnfllo  etiam  culpalcutffimapneitatur.In 
hoctantum  cidpalata  IlJudcontraftus  c<t,  JtrJi/^hoccontra&its 
non  cft#  vcl  ccrtc  non  AVAi»e^.JlIud  adiouem  ccrti  nominis  pro- 
ducit,h!jca<5tioncm  pnrfcriptis  vcrbi<. 
d.§.2 Ufl. qu  b  m$d. rt.i  t. %  pe  .li  liiiz^iluf  Ii:.f4tprtc4t. 

C  CXLL 

Dcpofkum  difcfcrt  acommodato,quiaet(iambo  fitnt  con- 
m&us^uireHunt.&infpeeie  coniiilunt,tamcnindcpo(itorcs 
cuflodicnda,in  commodato  vtcnda  datur.  Illud  ht  in ; 
tis.hocin  aectpientis.Iniilodolusduntax.it,  in  l 
uifllmaprafftatui.Li  iilo  rcs^uandocunque 
oa :  i  n  hoc  non  nifi  vfu  finko. 

CCXLIL 

Idem  differt  a  fequeftrovd  vt  A*dl.TOcatl/eniueftronoiIto. 
Jilud  enim cfl rci cu iuslibct,  hoc  iitigiofr.  In illoii  plurcs  cem dcpo- 
num,  finguti  pro  partc  eam  depornmei  nhocin  fohdu  m.  Iu  Hlo  ecs 
cuflodienda  datumnhoc  etiampouldcndi,  fi  fcilicct  idactumfit. 
inuloquando  tiectres  rcpeti  potciUnhoc  non  nifi  dccifacontro- 
:uerfia.lll  ud  parit  a&ionem  dcpofiti.hoc  fcqueftrariam, 
lutfdsVJ.l  ilrjltt.S  rf4Q*f!jf,f4<4dqutrrf. 

CCXLIIL 

Idem  dirTerta  recepto  ,«juiaillud  rcrum  efttam  i  m  mobiliuin 
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ueniente  traclatH  fit :  hoc  ftne  trafratiUn  ilb  dolus  duntaxat  pra> 
rtatur:in  hoc  etiam  culpa  IcuinWlllud  adionem  ciuilem  parit, . 
hoc  prztoriam  in  fa&um. 

4*. 3  Qmk. mtlft.l i*.).D- Ntttt.Gflp. 

ccxliv.       .  • .  •  wi- 

Pignus  abhypothcca  diffart,  quia  ctfi  amboeontra&us  ad 
tecu  ritatem  crediti  eonftituuntur,  tam  tn  ittud  tet  r  ad  i  tioncfi  r,  bec 
nuda  fit  conuentionc.  Iliud  contra&us  en\ha?c  pa&um  pmorium  „ 
In  illo  transrertur  pofTefTio,  in  hac  non  item. 

CCXLV. 

Vcrbis  contrahitur  ftiputatio&  FidehirT!o>qaanim  ifla  «fitfert 
apa&o,qu!a  ctfi  ambo  mutuo  confcnfu  iisdemquc  firpe  yerbts 
fiunttamcn  fKpulatio contracrus  eft,  pa&umnon  eft,&proinde 
ilh  nefntiumdnfe  habet,  hoc  nonhabet.  lfllaobligarionem  U 
adtioncm  producitjhocnon. 

Ui*.&4>DMf'*>l?  '  *  &"  D  &f' 

CCXLVl. 

Strpulatio  varie  diuiditar  &  prirnoquidcm ,  quodquardani 
ido,oua-dam  in  laciendoconriftit.Bbadrcm»harcadfedum> 


obligat.lllafirpe  ccrtaeft,  haet  incerta,  IHa  fere  diuidua,h*c  lndmi- 
dua.  In  iha  res  pr*ciofedaridebct,in  hac  pra-ftandoin  quod  inter- 
cft  qutsiiberatur.  Iu>fuanatura  in  heredcstianfit,  h*c  conftkutio- 

ne  Imperatomm. 

U#4  dM  V  O.S.vtt  lfl  t9d.h.2  l*ft  dt  i»U*.l7$*+k  D$UV.3. 

CCXLVIL  * 

Demdtftifwiktiodiufduaeft  velindiuiduaJlTlcft  rerum<tuat 
«fiuifim  Ttiliutem  prarftant.  hatc  qua?  non.  lliapartium  prailatio- 
nem  recipit ,  haxnon. Ma potiffimiitn  m dando  ,  h*c  iafadcndo 
confiftit.  Illa  in  heredcs  pro  rat*  transfcrtur,hxc  m  foiiduro.    ,  » 
W*W»'l*4*!-?*^7^*   a48.  Denique 
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CCXLVIIt  ' 
Dcniquc  ftipulatio  vc!  cft  conuentionalis ,  vcl  iudicialis,  vcl 
pnrtoria,ve!communis,exquib.  ConuenuonalisdirVcrt  acetcris 
<juia  illa  v<s>l.int*na eftjhecneceilariaT.  Illa  vcrus  contta<5iuseft,h* 
non funt.  Illa ck  conucntione  contrahcntium  defcendit ,  hr  cx  of- 
ficio  iudicis  &  prjctoris.  lllaex  confenfu  partium  intcrpretationem 
accipit,  Ux  cx  arbirrio  iudicis  vcl  prxtoris.  UBa  vbicunquc,  hxtan- 
tum  in  iure  vel  iudicio  locum  habent. 
Lj  in  pr.ff.  ie  v.O  ttMdiuifi.Jlip. 

CCXLIX. 

Iudicialis  &prartoria  nipu!ario diffcrtint ,  quia  r!b  ab  orTicio 
iudic^proficjfcitur,hjrcabofncio  prxtoris  Illa  eft  notioni* ,  hxc 
iutpcrii,  quyJ  no  i  mcrum  «  cl  mixcu  n.dicitur.  Ilidpoftlitcm  cdn- 
t efl  a  ra  \  n  ,h  r  c  a  n  t  c  i  n  i  p  o  n  i  fx  i  r . 

d. !.  s  inprin.  §.  /.  2.  dediuifftip  vbi dix.l7jD  deprocar.l  t.Odtlit. 
Conttfl  l  j.&  vlt.  C.dt  tutor  vtlcur  quifittis  uttdtdtt. 

CCL. 

Ab  vtraquediffcrtcommunisvt  mixtaa fimplicibus^&aitt- 
dicbli  qiiidcm,  quialudicialis  a  mcroiudicisofficio  proficifcicar, 
&  pofl  htem  conteftatam  duntaxat  intcrponitur,communis  autem 
ctiam  a  practoris  officio  proficifcitur,  &  ante  litem  contclhtam  in^ 
tcrpOnitur.  Apmoris,  quia  prxtoria  tantum  a  pntoris  offitio 
proficifcitur,  &antelitem  contcitatam  interponitor,  cunvcom- 
n.unis  &abofricio  iudicisproficifcatur,  &poftlitemcontcftatam 
iiucrpooatur.  A 
JlU/  inpr.i.t  lnft  dediuif.ftip. 

FidciulTio  &  ftiputatio  diircrunt ,  quia  ctfi*  vtraque  pcr  inter- 
rogationcni&  rcfp*n(ionem  fit,iamcn  illaalterius  oblieationem 
fidefua  eflciubet,ha-c  noR.tlia  fitaiienochax  proprio  ndminc. 
^UiiDjtQ&A.  f| 

4  ccLir.  ^ 

FideiufTio  diffcrt  abcxpromirTiorte,quiain  illa  quisoblipatiir 
cum  rco  principali ,  in  kac  lblus,  &  proindc  Hia  eft  contra&us  ac- 
ceflbrius ,  harc  eft  prindpalis. 
Ili  fMscVtitili.il  C  ud.l  13.I  vh  f.  dd Sc.Mtctd. 

H  z  'w        A  <rwq- 
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CCLIIL 

A  mandato,  quoquisalium  mandat  fidc  fuacontrahcre  dif- 
fcrt,quia  hdciuffio  vcrbis  fc,mandatunudocon(en(u.Iilaadconv- 
tra&um  iam  confliti>tumacccdit»nococcan*oncmdatcomr^ut 
futuro.dum  cum  iuflu  vcl  prccibus  f  is  conftitui  cupit 
1 7  C.nund.l  17  C  4.  fttff  ftip%-s  Inft.d.  fidaujf. 

CCLIV. 

Litcrarum  obltgatio  d  ffcrt  a  cautionc,  quia  ctfi  vtraque  fcri- 
pturam  rcquirit  >  tamen  itta  cc>mra*.^us  ch\rmrcontra<5tusproba- 
tio%  iUa  bicnniun  ,adcoquctcmpus  ai-quod  ad  fuifubftantiajn  re- 
quit  ir,harc  non.  In  UL  fcriptura  adfubuantiam  a&us  necdfaria  cii 
in  hac  non. 

ttjufi  t.dt Bt  tblig  /.40 / fic trt  fttlsSd  ffummdty  f  j  (od> 
/  4  D.deftgn. 

CCLV. 

Contracl  usqui  nudo  confcnfu  rnint^diffcru  ot  a  ceterfe,  ouiai 
i$  prartcr  conieBlum  ad fui  fubibnbam  nihil  requiruru ,  hiprarter 
coDjenfum  etiam  rem  vct  ba telfiwm  rccjuirunt;  iiii  fcmj  crcx  v- 
ti  oquc  laterc  obligant,  &  Droindc  funtbona?  fidci »  Hi  quandoque 
ex  vno  tantum,&  proinde  funt  quandoquc  ft:  i&i  iuris» 

Li*»fr-&7.§*  pmX  2.  D.dt  a&  A  tt.btftd.  4Jjf.<*M v/  %  2L 

CCLVl 

DiHcrunt  apa&is,  qciactfl  ambo  niuio  duntax.it  con&nfu. 
«ofiftant,tamen  contractus  noftri  ncgotium  h ibcnt  ciuilc.  pa&a 
non  KabenL .  Hft  obligationcm  &  ac"t  ioncm  6r  quidem  vtri nquc  cY 
bonx  fidci  parkint>harc  tantumcxceptionem.  llii  pactu  informarv- 
tur,  hxc  contra&ibus  non  informantur. 

txl.y.D.dt  pa.dt.dtobl  .tx(t>  f  d.§  j%.dt  Atti  n 

CCLVIL 

Ex  contractib.nudo  confcnfu  primus  cft  F.mptio  vcnditio>  quar 
difYert  a  locationc  conductione,quiaillacfidc  dominio  transfc- 
rcndo,  hacc  tantum  dc  tfu.Uia  prccturr*hzc  mcrccdem  poftalat.In 
ilia  corpus  ipfum  nondatur  ar>eo>cui  id  fit,in  hac  datur  Jnilla  limui 
contractus  perfc&us eff , pcricuibm  pcrtinct  ad  CHiptorem,inhac 
ad  locatorem  non  pertinet  Illa  pccaniam  numcraum  rcquir  it,ha*c 
^uaobct  rcfiungibili  cootcnuaL. 
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t  i^ifl  C.tmA.i$.i.a>.2*4  li+Ddtcwmttmpt.ln&m 

CCLVHL 


hkq.  dommio.ilk  mercedem  poflulat  :  Kk  rvon.  Illa  ad 

>n.  Ilhcaueoncmnonrcquint  ,  hic 
vquirk.  IHa  non  cft  oncribus  publicis  rd  fumptibus  fubjcaat  hk 

tft.  * 

J*D  dta.&\  l}!.i*  S.fiuk>Kl?lt.T>Avfufiln  UUyl. 


C  CllX. 

DifTcrt  a  commouato  >qub  ifla  cft  mercenaria,  hocgratui- 
j.  llla  ft  nudo  confcn  fn  >hoc  rcjn  ilk  cufpa  teuisjn  Kac  ctiam  le- 
uiffima  pra-ftat  ur .  ilia  ad  hercdem  tranfi t,  hoc  morte  fi ni tur. 

mjL i*sriti?.ljDJ.m*ti$t. tmf  .Ml^tx  mfl$.%, 
x  d  fMMftdkt  i</S«'Mix  mfmti  i*DMmmf&  ttm* 

ft4fc 

CCLX. 

Locatio  &  conduftio  iffcrunrjauiailfamcrccrfcm  acccpit , 
fczc  dat.  llia  f*pe corpus inquo  fiat  quid, dat  dia-c  accipit>ficet non 
ncgcmus  promrfcue&pc  hxc  vocabuk  Tfurpari^maximc  inrcbus 
sncorporalihus. 

t Jt D it  rttmmH.il  %tt$»UU j* D. *M* 

CCLXl 

Cont ra&us  emphy  teu  ticus  diifert  ab  cmptionc ,  quia  etti  ytro>- 
quc  contraem  de  trans  fcrcn  do  dominio  nud  o  confcnfu agi  tur  rt*> 
mcn  in  cmprJoM vcrum  dom inium  transrcrturpn  hoc  q uafi.  II  Ja 
prctinm  habct ,  hic  canoncm,  fd  proindc  rccognitioncm  duntaxat 
quandam.  Illa  efl  rerum  tam  mobiium  quam  immobiiium  >  h*c 
immobUium,  &  quidem  fundi  tantnm» 

$  3  jnidt  mumll.  t.& tt.  €  mim.Em+h 

cclxii; 

A  locatione  condudtienc  dirtert r quia locario  condu&io  crt 
jn  rcbus  mobilibus  &  immobtnbus ,  contra&us  Emphyteuticus 
duntaxat  in  fundo.  luamercedemhabet,hic  canonem  cum  legc 
mjfamkmh  IUanudum  dunuxat  vfum  aransfcrt,nicquar1do- 

H  J 
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dominium,  &  poilcflioncm.  \\l  .  fhd  brcuc"  tcmpu$,hic  in  perpe- 
luum.  • 
pr.&  §§.*  yiff.  c md  tt  ff.fi sgtT  vtBg. 

CCLXHi. 

•  Societas  di rTert  a  matrimoaio,  quia  illa  eft  contra&us ,  hoc 
non  dl  Ulaeft  de  rcbus,  Koc  dc  pcrfonis.  flla  eft  alicuius  rci  foluen- 
dac ,  hocius  pcrpctuo  cohahitandi.  llla  obligationcm  & •actionem 
producit,  hocnon.  ^  ■  4 

tt.dfblig.qudctnfi*sl2  fdtO  &  A.%.ylnfUtp*tr pot, 

r  CCLXlV.  s  '  \ 

A  communionc  dirTcrt,  quia  ilia  eft  contradtus  vcrus  ,  hzc 
quafi,  &proindc  iltatra&atu  habitofir, harcnon.Ula confcnfu,& 
quidem  nudo  nititur,  hxc  rc  ipfa.  IiSa  coaucntione  comrahitur, 
titc  ilepcteftamento,  vdqua  realii.  ftneconfcnfu  communionis. 
tt.dt  obligtxconfS.  i.<Uoblig<jiu<],rxcontr.lji,l.j2  ff prtfic.l2.ff. 

,f , .  * m/thdmid.     u  . .  «  •  v.  \  i  s   v  '» 

Socictas  vclcft  omniug>  bonorum#  vd  vnius  rci,  qnarum  il- 
laipfo  iure  bonacommunicat,hatcnonnifi  intcrucniente  tradi- 
done.Illavniuerftcatis  lucrum  &damnumcommunetacit  ,  hoc 
tantum  rei  fingularis.  (  *  J'  . 

Ij.mprl1.l2  Itinpr  ffprofic. 

ccLxvr 

Secictas  vcro  omniurn  bonorum  dnplexcrt,  vnaomnium 
omoino  bonorum ,  altcra  bonprum  ad  quarftum  pcrtincntium, 
quz dirTcrunt,  quod  illa  fpccialitcr  con trahitur,  id  clt ,  cum  npmi  - 
natira  omnium  rerum  focictas  initur,harcfiinplieitcr,indinin&c» 
ablolutc.  Inillam  venit  quicquid  quacunquc  ratione  adquiritur, 
adeoqu»  hcrcditas ,  lcgatum  6c  quod  donatum  cfl,  in hacquod  cx 
operacuiu<que.  , 

dli.%.i.&2.l7.&6fm.$.profoc.  .,  ,,.f 

CCLXVIi 

Denique  Mandatum  difltrt  aprocur2tione,quta'ctfiambo 
contra&us  in  ncgotiis  alienis  adminiftrandis  eonfirrunt,  candemq; 
a&ioncm  producunt,umcnprior  cflrcrum  nonforetofium,pa- 

"    •  fteiior 
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ftciior  forenfium  &  lirium.    Illcnudoconfcnfu  conftiruitur,hic 
plerumqtieadhibira  ftipulafidne,  &  cei  tis  quibusdam  ciaufulis. 
il$2ff.mmd  &'mdtc*u  t.  dtftHm.&t.mmd. 

cclxviil  * :  *  - 

•  ■ 

A  Ncgotiorum  geflu  difFett  Mandatum,  quiaillud  eft  con- 
tracl  us  vcrus ,  hic quafi.  Illud  nudo  confenfu  contrahitur,  hic  re. 
Illud  vtriusq;  voluntatem,&  proinde  fcientiam  requirit ,  in  hoc 
vnius  fcicntiafufficit.  ' 

tt.dtMgtxcm(.fr.&%.tjdtthlJfU^t%t%m. 

CCLXIX, 

Contra&us  innominati  &pada  difFerunt,  quia  iJii  caufam  vdtmtrm- 
duilcm  habent ,  harc  non  habcnt  BJi  re fiunt ,  hacc  nudo  con  fen  fu.  *m 
Illi  o bi igation em  ciuUem,  &  quidcm  vtrinqu c  pariunr,  hacc  ne  na- 
turalem  quidcm. 
ItJ  i$  ff  dtpTApt.ftrb  l.s  C. de raptmui. 

CCLXX. 

Specics  iam  di&orum  contra&uum  quatuor  funt,Do  vt  dcs, 
Do  vt  facias,  Facio vt  dcs,  Facio  vt  racias ,  £x  quibus  quar  ad  d a n- 
dumfunt,rcm  ciufaue  folutioncm  poftuIant,quar  adfaciendum, 
ita&um  eiufqucpra-Aationcm.  Illara&ionem  ciuilem  producunt, 
haEquandoqueciuilern,qnandoquenon.  i 
/7.  inpr&  §.  hffMf4tk.Ljffdtpuft.fttb. 

CCLXXI- 

.  Ar ticulus  Do vt des,  vel quar  cadem  cum  illo eft,  pcrmu tatio 
diflfertab  emptione  non tantum  genere  nominatt  &  innominati 
contractus ,  fcd&quod  emptionuda  confcntientium  voluntate 
contrahitur,  Permutatio  czre  traditainitiumobligationi  prabet. 
Inillaalius  cftcmptor,alius v*cnditor,aliudmerx ,  aliud prartium, 
quaromnia  in  hacdignofcinon  poiTtmr,Iliapariu£Honem  empti 
vendiri  nominaum,hjec  in  fa&um  ciuilcm  pratfcripris  verbis. 
li ff.dtftmut.l3l4  U.l  vlt.c  tod  d.ls  §jffdtfrsf.tab. 

CCLXXIL 

Articulus  Do  vtfacias,  difTerta*  locatione,  quialoeatio  fa- 
ctum  rcquirit  locari  folitu, Artkuius  Do  vt  facias  crjam  non  locari 

folitum 
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roiicum  admtttit.  In  illa  mcrccs  ccrta  ab  inkio  conihtui  debet,  m 
hocpoftconftitui  potcfLHla-cftcontra&us  bonar  fidei ,  hicftri6ti 
turis.  Uia  adiionem  iocati  condu&iparit ,  hicpirfcriptis  vabisci- 
«lilem.  ^ 
4 L  f  %.  t .  D.difPdfc.verhS.t.InJidtltut. mi 

CCLXXIII. 

Articulus  facio  vt  dcs  a  Jocationcdiffcrtnontantum  vtar^ 
riculus  fuperior,  fcd  &  Cjuod  iocarionis  obligatie  eft,  dovtfacias, 
noftri  articuli  non  cft,IllLadioncm  ciuiicm  parir,  h  ic  de  doio. 
4.1 f.^.D.d.prdfcytrk. 

CCLXXIV: 

Articulus  facio  vt  facias  drrfcrt  a  ma-ndato,  cjuia  ille  fa&o 
contrah  i  tur ,  hoc  nudo  conienfu.In  iilo  vtriufque  ncgotiu  m  geti- 
tur.in  hocmaruiancispriRcipalitcr.  IHc  non  tantum  aorniniftratio-. 
nem  rd  aliena?,  fed&  «egojuum  coramodafio Sc contra&ibui  eiusi 
-gencris  fi  mile  continet,  noc  non  itcra,  > 
4  U  §  4U7.D.  itfrtftJK*. 

CCLXXV. 

ContraC^US  arftrm atori us  d i rfert  ab  Emptione,qu  i  2  iBc ob- 
ngat,  vcl  ad  pretium  vel  ad  rem  rcddcndara,  hzc  praecrfc  ad  prctium 
obligat.  In  iilo  dc  re  vcndcnda  principalitcr agrtur,  in  hac  de-pretio 
folucndo.  In  illopcricitium  eius.quiarftimaLimremaccipitfxpc 
non  eft ,  tn  hac  emptoris  femper  eir. 
l.\.D.dt tftm.tft I.17  %J  DMtt*[crrf. 

CCLXXVL 

Idem  difFert  a  iocationc^urain  III  o  non  fcmper  tnercescortr 
fhtuitnr ,  in h acconftituicu r :  in  illo  dom inium  t r ansfert u r ,  in hac 
noiLln  iHo  quis  ad  operara  dandam  iub  alternttione  obligatur*  in 
hac  prarcife. 

d.U&z  DM4fiim.*aUA.y!t.D.d<Ltlbfdt4d(Uaul3f  *4i 
ioc.t. 

cclxxvil 

Dcniq;  a  Mandato  diff cr  r,cru  ia  iil  e  ad  mandatum  obeu  n  d  um 
©recifc  tioa  obl^at^tiocoWigat.Iilcquandoque  efl mcrcenarius, 

lioc 
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hoc  gratuitum.In  illo  qui  «ftimatam  rcm  recepiti  qiiandoqoc 

■perieulum  przftar:in  hoc  mandatarius  perictflum  non  prarftat. 
4.  Lt.&  Tt.  D.  mund.  r.J»  tiA  feKt.t  +.%.vlt.&  fbi 

CCLXXVUL 
Ex  qtiafi  conmctibusprimus  eft  ncgmioremgeftus  ,  q*i3 
nontanromamandato,vtpauloantedidumeft.  j]differt,  fcd&a,  ^*[J#^f" 
tutcla.  Nam  etli  in  vtroquc  contractu  alteriusncgotium  geritur 
tamcnpriorfs  canfTa  cft  voIuntaria:pofterioisriecciTaria.illiusobIi- 
gnrio  eft  inter  dominum  &  negotium  gcrentem :  huius  interpu- 
pi  lum  6c  tutorcm.  ULcparit  actioncm  ncgotiorum.gtftorum:kic 
acrionem  turelar.f] 

ajf*  2it  byi.j  §.*  t.D  d  ntggfl  l  to.C.&mprti  \nft  deexcuftuf. 
$  /  &*  i  ft.Mollig  q  ut  <f.txcv*tr.U  t  d  tuteU&rat  diftr 

CCLXXIX. 

Communio  rerum  finmitarum  dilfcrt  nontantum  a  focie 
tatc,vt  fupradidum  e(t,s)  leci &  a commijnioncbaTcd.tatis^qina 
ctfi  vtraquecft  quaftcontractus*  &cxircommuni,rationeperfo- 
naliumprarftationum  ontur :  tamcn  illa  cftdc  rc  vnaaltcrauc: hxc 
Ac  vniuerlitate.  Illa  inter  collcgatorios,condonatarios  &fimkcs 
locum  habet:  hrcintcrcoh<  rcd.j.lj-  v 
j  )t b  264-  b)§  /  &+  devbfy  qut  ,xxcont-. 

CCLXXX. 

Vtraquc  difTert  a  communionc,qua? addomraium  &diui- 
fioncm  refcrtur.-quia  noftra  nttiturobhgationc:  Iwciurcin  rcm, 
llla  perfohalcspracftationcs  habcr:!ircv'mdicattoucinpFopartciti-. 
diuifi,  vclcommunium  rcrumdiuifioncm.Illaactioncmin  jxrlo- 
nam  parit:  hare  in  rem. 

dS.}  &  4  1 *§vlt  Ij.D.deRV.H  l^Ss.D  (omm  diidiui2  $4 
D  fmu  htrctfc.  # 

cclxxxi. 

Aditio  hereditatis  etiam  quali  contractus  cft  ,  &  diftcrt  ab 
ifta,quarintermodos  adquirendircfcrtur.nontantuinquod  priqr 
id  cauiTas  adquirendi  remotas:  pofterior  ad  proximas  rehTtur,fcd 
&  quod  illa  ad  legata  pcrtinet-.harc  ad  totam  vniuer/ltatcm.  Ma  hc- 
redcm  legatariis  obligat,haec  vniuerfumiusdcfuncti  inhcrcdem 
cransfcrt.  Illaparitactionem  in  pcrfonam,  harc  rcgutariter  inrcre. 
Hia  a&ioncm  fineularem:  harc  vniuerfakm. 

I  ^ylnft. 
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**"  CCLXXXII. 

Eadem  difFcrt  ab  Adhionc,  qua  creditores :  quia  noftra obli- 
j  gatheredcmlegatariisex  quaficontra&u  :  hatc  eundem  obligac 
c rcd itori b  j s  cx  eodem  con  t  ract  u  &    t lonc,  quibus  de fun&us  te- 
rkbattir. 

jJ  vit.C.dtmtdtltbU9  T>Mo  &A.U!f.§,t.D.dtr*srg, 

L$t  D  deiudx.  \ 

CCLXXXIIL. 

Vltimaquafi  eqntraaus  rpccicscftlndcWtum^uoddiffert  i 
Mutuo:  auiaetfiamborcBunt,  &  condiftionem  pariunt:  tamcn 


proindc  in  illo  (cmper  rcs  eiuidcm  gen  cris  refti  tu  it  u  r :  in  hoc  < 
doqueipfa  fpccics.  Illiusobligatiocft  cx  vero  contrafft  u :  huius  ex 
quart  contractu.vel  dii t ractu.  iuius obligattoeft  ciuilis :  huhts  na- 
turalis.  ln ilJonunquam  vcniunt cauflae  &  accefTtones :in  hoc  vc- 
niunt. 

pr&%  UBft  ^mtdrti  4 Jt§k!.pt4fUd/teMtmrJ 7J.ij.  §.#. 
/  66.D.dttmd't  dtbJj9  %  i  D  devfv. 

CCLXXXIV. 

Cohtraduscxctphint  Pacta,qua?  non  tantum  inter  Cc,  vt  an- 
te  dictum  err,«)difrcrunt>  icd  &  Conucnuone :  quia  conuentio  ge  - 


nctrhocnonitem  :&  proindeilla  negouumctuiiequocnie  habet: 
hocnon.IlUquandoqjobligauoncm  &  a&ionem  producit:  hoc 
non. 

a]  1**52.  bj  l7.D.jips&.  .  •  - 

*  CCLXXXV. 

Diffcrt  Pa&um  &  Pollic itatic :  >juia  iliud  cft  duorum  conien- 
fus  atque  conucntio:  harc  foli  us  ofrerentis  promirfum .  Ulnd  regula  • 
riter rei priuat* e/fchzc publica-.I  llud  non  obligat:  h,rc  obligar.  • , 
11  t.&T-dt  pM.lt  l  j  &pfDdtpttoit. 

CCLXXXVI. 
IdemdifFertaconucntioncpubiica  :  quia  illud  c/lpriuate- 
nunrhzcperfonarumpublicarum.  UtudcHdercbus  fingubrum: 

.  hxc 


...    .  *.  . 
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hzc 4e iure,quod  vocan t,maicOatis.&  fimilibus , legibus  puta ,  in- 
duciis,pacc,foc  Jc»  ibus.lllud  iudiciis  ciuiiibus  difccptatai:  hxc  arbi- 

/  / 1?  DJtpjQ.Cic  1  efic  Br  f  j.  dtferw.  &  dhi  d>Jp  dt  ttttud. 

th  ff. 

cclxxxvii.  m» 

Pa6b,quibusdcagimus,  priuata  funtauticgitima, aut  iuns 
gentium.  Iila  iuris  ctuilis  funt;  hxc non.  Iila  obligationcm  &  acx  io- 
ncm  producunt:  haccpreffcfumpta,non  producunr. 

i  4.1.7 Ddepaa 

CCLXXXVIII. 
Pa&alcgitimadifteruntacontraclibus,  quia  contra&us  ne- -E  ^#;<-. 
gotiumciuilcfua  naturacontincnt:  Pacla  icgitima  bcncficio  fcgis.  m0' 
liliccrtas  fuasa&ioncshabcntf  harc  quandoque  condi&ioncm  ex 
legc.Hii  re,vcrbis,litcris,&  confenfii  fiunt:  hacc  confcnfu  nudo. 
d  1.6.6?.$  t.dc  cond  cxl. 

CCLXXXIX. 
PaCtoiumlcgitimorumquardam  funt  ciuilia,  quardam  prar- 
coria.    Illa  legibus  ,  SCtis ,  confhtutionibus  connrmanrur  vcl 
adiuuantur;  hrc  edicto  prartoris.    Illa  vi  lcgis  confiifunt :  harc  rerc 
adminiculo  obligationiscuiufdam  altcriur. 
H6.li  &pajf  D  dt  cetifltt.p  4. 

CCXC. 

Pa6b  lcgitimafuntPromiiTio  dotis,  pa£tum  compromuTo- 
rium,&  Donatio,ex  quibus  Promiflio  dotis  diffcrta  vciborum  ob- 
ligation. :  quiaetli  vtraqucobligationem  &a<£tioncm  producit;ta- 
meoilla  nudoconfcnfucontmhitur:  h.rc  non  nili  pcrintcrrogatio- 
ncm  & refportfionemcongrnentem.  ilia  bcncHcioh  gis  obiigatio- 
ncmproduci  :  harcfui^uafi  luturacx  moribuslU>manorunu  lii  1 
doticitpropriu :  harc  communis  ommbus  omnino  r<.bus  contra- 
hcndts. 

ifC  dtderprom  pr.&S.t  Irfi  dt  V.O. 

CCXCI. 

Padum  com promifTorum  dinS  t ta  Prorogatorio 1  quia  t'K. d 
Ctiamin  priuatosfit :  hoc  tantum  in  magiftrati  ir.  Iiiudnultam 
tribuit  iurisdictionem  ,  vt  ncciudicuim,  fertt  ntiam ,  vtl  ix'c«  - 
rjonew.  •*  hoc  tiibuit*    lHud  flipu  Ja  tionc  fii  1  hoc  n  udo  coiifi  niu. 

I  •  1  In 
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In  illo  non  licet  pcenitere:  in  hoc  licct,  ni(i  aditio iudicis  vcl  qttid  a- 
liudint'*rvcttcrir. 
1 3  §  i  '  *  ;  *  7.  /       §•*•  /     D*4t  t.ctpt  quidrt  l.k  C  di  iurisdifi* 

■  4     .L>  caJ. 

ccxcu. 

Donatio,  id  cf£  >doni  promiflio  diffcit  non  taitum  ab  aliis 
donationum  gencribus  ^vtantcdictum,  *)  ied  &c  a  pacto  donatic- 
nis  lllaenimquisdoaat:  Koc  fidonattirum  piomuit.lilac-uisfirn- 
pfirircr  obligatuc  vt  necetfita*  traditionis  incumbat  donatori  excm  - 
vcn dmoni<  ,  lioc non .  111 1  a ci:o nem  p r< >d ui lt ;Koc  non.^J 

V*  '3* ^  2hS'& MW» «  P«W &dtdcn~t. 

CCXCIIL 

Prattoria  pacla  ftinr  conflitutum  Hypothe  ca  &  Iu  siurandum ; 
ex  qmbus  confritutum  difFcrt  i  hdciufiionc:  auia  iilud  paclum  tfl 
pratoiturn.hatc  contnt£rug..llud  nudoconfenfu  nT,harc  veibis. 
/.1/5  I.3  D  d  (  nfi  ft  1 12  C  dtcontr&ftip. 

CCXCIV. 

Diffrrt  a  mandato ,  qjoquis  alittm  fuafldemandat  contra 
hcre  :  quiactfiambo  nudo  confi  nfu  £»mt  >  tamcn  iliud  obligatio- 
ncm  ante confittutam  in aliam  transfundit , hoc contractui  futuro 
occafioncm  prarbct. 

d  Li  /.5.5  3  ly.dtttnfi.p  S. 1 7'C.w*nd  d  L12  C  dt  contrah  Jiip. 

CCXCV. 

Hypothcea  difrcrt  non tantum  a  pignorc,  vtaiite  dicium 
fed  &  sta-f«m*-gi{/«>quia  llla-  rci  nexu  nititur ,  harc  foltus  perfonar. 
Iila  iure  communi,harc  (inguhrri.Sla  anriquitaae  tcmporis  in  prala-. 
«one nititut,  hxc priuitcgio  ob  rauorabilem  crcdi ti  cau (Tam.  Ula 
primas  in  pratlatione  habct*  ha?c  rcpulariter  fi  cundas. 
1 10  D  d.  pdd.l  fftn  di  uti&  u  qu.  pot  m,  igm 

CCXCVL 

Hypotheca  inexprcfTam  &  taciram  dittiditur»  llla  difcrte  & 
Bominatim  contrahitur,  hxcnon,fcdvclcx  ticita.  conucntionc*. 
▼cl  cx  legc  dcfcendit. 

f  J  3-  $  f  J  r  m.  §.  /  Ddtpgn  Lf»§.&  npUnim  CM  Tihx  aft.l  6 . § , 
fh  C  dtb«n  qutl  k. 

CCXCVlf. 

Hioc  tacitz  h  ypothccx  duo  funt  gcncra,.vnum  e»  tacitacon- 

ucntione» 
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cientiooe,  alcerum  ex  fcgc.Ulud  fa&um  h©minis  rcquint,  koc  non. 
ffltid  rcrum  fingularum  eft,  hoc  plcrunquc  vn  iucrfkaus. 
t* &tt.PWtr*Jtt  Gpk.C in q* b.uuffp g». 
^lliM  CCXCVIII. 
Denique  Iusiurardum,qiH>ddifVcrt  abaliislurisiurandige- 
ncribus:  quia  noftrumex  conucntione  pai  rium  defcendir,  cetera 
abimperio  magiftratus  vcliudici?  JHud  obligarionern  ,&proinde 
adionem  licetin  fafrum  producir:  hace  nonircm, 
tz  1 9 1       16  &p'fl  «  D  dtiwt. 

CCXCVII!»_ 
Pa#a  iuris  gcntium  prciTe  dicta,  vcl  plant  nuda  fiin»,  vel  act- 
ic6tacontia6ibws.  Hla  nulla  m  planc  obligationem ,  fcd  duntaxat 
cxccptioncm  paiiunt,hicobligationcm&  a6f.ioncm>camquevcl 
ipfnri  contraclus  vcl  pt  xtctifta  vc  rbispariunt. 
IL7.I4  &  j  D  dtp-M.l *C.dip*B.ini  tmp  &v.nu. 

ccxcix.  *+*>m 

Pacla  adledta  vcl  in  eontfnentr  adiicmntnr,vel  cx  interuallo. 
uTa inbona»  fidei  iudiciis cxpartea6torisinfunr,iravrforment& 
pariant  a&ioncm  ,  inftr  uc^H  iuris ,  ex  parte  rei  tantum  i n  i u n t.icTcfr, 
Ytafiionem  ipfoiuFcmutcntacrcnouent>hapcfifuhtde  admini - 
cuKs & detrahentia, rcoexccptioncm  pariunt, fi  adiicrentia  a&ori, 
fide  fubftantia  &  totum  contra&um  mutant,infuntexparterci; 
£  partem  tantum ,  infunt  ex  partea&ori*.. 

dJ  7  %f.&i.l4  $ },D,(ltt«a.l4Ci.D.dirtbcTt4.l.7*DA<9WU 

ccc 

Praftcr  cauffas  obligationum  iam  cxpofitas  oriuntur  qtia?- 
dam  obligationes  cx  ccquobono,  quaedam  cxKgcyquacetfi  cum 
contra&bus  conucniunt,  quod  ncgotium  conrincnr,&  obligatio- 
nem a&ionemque  producunt,  tamen  abiisdcm  ckrTerunt,  quod 

{mores  ex  fola  naturaJi  arquitare  nos  obflriuguntrpoftcriores  cx  fb- 
aiurc  fcripto  >.  &quodp  ioics  actioru  m  g  -ncralis  condiftionis 
Bomme ,  poftcriores  cond  ftionem  ex  lege  producunt,  cum  con- 
vattus vi w gotii,  v«Iutadfoc.ftatcmcii  iiemnccclTarii,nosobIi- 
gcnt  &.  adtiones  ccxti  nomini*  vcl  prsfaiptis  vcrbis  producant. 

i*  3,  d.i,?+ 
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/  7J>Jtpmt  »  L444*.t,D  toimiMiikttfMlmiptmf 

LtnJtctnd  txl. 

CCCL  -  . 

0#Ar  C«f-  Expoiiti  c  onti  actus  &  quaii,cum  ad  alia,  tum  ad  dolum ,  cui- 
p  pam.viuram,& id  q u od  i n tereft ,  nos  obligant :  ex  quibus  dolus  & 

cuipa  d  i  iterun  t,  q  uo  d  in  illo  vera  eft  —  nfciwu  ii .  hac  hon,&  proindc 
ilic  vera  fc  iencia &  voluntatc : hxc  errorc,  ncgligcntia, &  impedi- 
mcttoiimiiinmtur. 

/  23 &ibl*ot.DdtR  Urtftt  -J.  Cf&. 

CCCII: 

Culpab  fariamdiftinguitur ,  &  primo  quidem  inlaram,!e- 
„    ucm&Icui(Timam:quarumprimanonintc!ligir,qi!odonir  s  h  i- 
minesintclIigunt,nccfacitquodomn«f5ciiirT:i/cundj non intel-  . 
;  .  ligit,necfacir,quod  bouuspatc(familias:tcrt!a  non  intc;ligit ,  nec 

.  facittquoddiiigcncirTtmuspatcrfanulias. 

Liifmf.DdiV SL223.Dttd42$.c4tntggtJt.l22.§.ftitnim. 
W.  •"  DMSC.TrtbtU.Ui.D.d4LA<pul. 

CCCIII. 

Deindcdifunguiturinter  Negligentiam ,  Imprudentiam ,  & 
.    ;   # ,  X  lraperitiam,qux  dilferunt.quod  prima  cft  in  noa  facicndo:  rehqux 

*t,  \  dux in  facicndo.  P.  ima  cnun  conililit  in  non  facicndo ,  quod  hcri 

►  ;  .  v  >  debebat:  fecunda  in  non  caucndo,quod  caueri  dcbcbat ;  &  tci  tia  iu 

i \  fy'r.'y  'pcrperam faciendo,quod cx artc fieri  potcrat  rect  ius. 

I  jo  D.dtR.L  L$0.%Mb*t  L31  l  t.DAdl  dqml. 

CCCIV. 

Huc  ucrtinct  Mora,  qux  cdi  fpcctes culpx  etl  ,  poteft  tamen 
abeaipecialiterlumptadillingui  ,  vtculpa  fitumin  on.ittendo, 
T  •  quam  committcndo.  Moia  in  omitrcndo.  Illactiam  extra  foJutio- 

•  rtcmrit:hxcduntaiatinfoIutione.IlianonfaciIcvciuadaiurihttic 
-  .  datur.  > 

L72.Dft$fH.l  8.§  dittmp  1 f.%4flprnttTin  D  de  reb.aut.kd  pof- 
.  fidi  3.mfLi7 1 2i.D.dt  vfm.lJ73-l  9*  §  ftquttur.D.dt  VX>> 

cccv. 

Moraduplcx  cft.vnacxpcifinialtcncxie  Ilia  oriturcx 
interpellationeoppominotempore&Iocofada  hiccxfolotcm- 
poris  curfu.  IHa  r.*gularitcr  locum  habet:  hxc  naucis  &  iurc  fpecia- 
amdcfinitiscafrbus.       L32  &jt.DMvfur.ltf  D  dtR.1. 

CCCYI 
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CCCVI. 

Vfu'ra&uJquodintereft,d  rTcrunt:  quod  etfi  amboiura  ad 
compcnfationemillatidiinni&intciucrrTvrilitatis  inftituta  funt,  ,7*  ] 
&  in  pccunta  numcrata.aemmationc eius ,  quod  in  re tantum  & cir- 
carcmcft,noncxtrac«nfiltunt:tarncn  vlura  pro  quantirate  IbJa : 
Id  cjuod  intcreft,ctiam  pro  fa<5tis  &  corponbus  pneftatur.  IiJa  in  iu- 
diciis  bonz  fidi  i,  vt  &  legatis  &  fideicommiflis :  hoc  non  tantum  in 
iam  dictis.fcd  & aliis  quamplurimis  llla  in  obJigatione  dancli :  hoc 
iafaciendi  maximc.  Illius  incertitudo  more  rcgionis :  huius  lcge 
dcrinitur. 

1.17  9  dedolitxctpt  l  \l.%vU.C.dtttiHdl.72.D.dt  V  O  I  j  $  F*. 
/ ^4  D  dt  p/kr  l.hl  2  C  dtvfur.  tgtt  l /  Ddteoquoditrtokio  Ivw.Cde 
fnt  qudprotoquodtntereft. 

CCCVII. 

Eadem  diffcrta  Fcenore  :quia  Vfurain  comraAibus  bon.r  rV 
dciofficioiudtcisprrftatu':  Fcxnusin  mutuoex  mpulationc.  II Ja  a 
tcmporemora:hoccxdiecommiifem'pulationis.  Illaadid  quod 
intcrcft  compenfandum  competit  :  hoc  Jucri  tantum  &  quaeftus 
caulfa  inftitutum  cft. 

l34D.de  vfur.l3.Ceo.l7D  dtntg.gtft  to.Sfftpdk. I ty.D.  de 
dolt  txetpt.l  2+  D.deprdfer.  vtrb. 

CCCVIII. 

Abeadem  difFcrtPcena:quiailIaincertaeft:haFCcerta.  Illaad 
compenfationcm cius.quod  vcre intcreft,pertinet: h r c  non.  Illa in 
obligationibusdands&quidemexmora  :  harc  inobligationibus 
facicndi,&  quidcm  ex  conuentionc  potitfimum  eft  inftituta.  Ulam 
vfusckuturnitasparir,&prorata  temporis,cum  quocrcfcit  ,cxigi 
tur.  Hanc  contumacia  dcbitoris  parir,  nccex  tempoiis  productio- 
nc,(ed  ita  vti  conuenta  cft,  foluitur. 

U!.i2.l44.V  devfur  ^vlt.lnfl.dtV.O.l 7} §>.Dw./fj  dtpir 

CCCIX. 

Id  quod  intercft  &  Pcenadifferunt :  quia  illud  incertum  eft : 
hxc  certa  Ulud  ex  mora  &  officio  iudicis  venii :  harc  cx  ftipulationc 
&contumacia.  Uludcompcnfationem  illati  damni  &intcruer& 
vulitatis  habct :  hzc  nor. 


■5? 
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cccx, 

Modos  conflituendar  per  contractus  obligationis  fcquuntor.. 
Modiriufdcmtoilendar,raqurousfolutio& acceptiutio  diffciunt, 
jifiul      S*1131  ^a  ^  naturaI*s  ptaftatio  eius ,  quoddcbctur,harc  imaginaria. 
^  ^      Illa  iuris  eft  naturaiis ,  harc  ciuilis.  Wa  plurimum  taa  i,  Uxc  plus  iuris 
quam  f  icr  i  habet, 
i  /  &  §.i.tnft.  quib.  mti.mUobll  t.D  dcACctptil. 

CCCXI. 

A  cceptilatio  difFcrt  a  N  ouationcv,  quia  illa propria  eft  vcrbo- 
mm  obltgationis,  hatc  ctiam  obligationum  aliarum.  UJaobligatio- 
ncm  tollit,  harc  prarterea  conftkuiu 
$t.&j.lnftd.r. 

CCCXL 

Accc ptilatio  fimplcx &  Aquiliana  <lirYerunr,cruia illa  obligatio- 
fiem  initio  vcrbis  contra  dam  rcquirirjixc  qualibct  alu  inirio con- 
tenta  efl ,  licct  poftea  opus  fit-eam  in  ftipulationem  transf andi.  4. Ba 
vnicam  fttpulationem  habct,  qua  obligatio  antc  cenfti  tuta  duota- 
xat  remittitur,ba!<:  duplicem  requirit,vnam,qua  dbljgatiofinevcr- 
bis  contra&a  in  fbpulatione  transfunditur,  alteram.quaita  traJif- 
fufaremittitur.  Illa  duntaxatab  obbpationcliberat,  hac  obligatio-  ^ 
nem  priorem  renouat ,  &  poft  ab ca  libeiat. 

d.  §.  I  &i  mft.quib.m9d  ft  •U. 

CCCXIIL 

Noiwtio  dirfcrt  a  Dclccationc.Nam  etfivtraquetolliturob- 
ligatio,&alia  eius  loco  confbtiritur,  idquc  interuentu  nouarper- 
fona?,tamcn  in  iUa  dcbitoris  pcrfonaduntaxat  nouaeft,  inhactam 
crcditoris,  quam  dcbitoris.  lllafolius  creditoris  eVdebitoiis  noui 

confenfu  conftituitur ,  harc  prarterea  dcbitoris  vctcris. 

C  C  CXIV. 

Dclegatio  dtrTert  a  ccfTione:  quia  illa  dcbitor.  bac  dcbitum 
'delegatur.  lila  b t  &  mandato  &  ftipulationc,  par i tq  ue  act ioncm  Sc 
mandati  &cx  ftipulatu,  iiarcfitdcbiti  vilnominisvenditiont  aut 
translationc  ex  aliacaufTa,  cx  qua&a&ioncm  producit.lDafltde- 
bitorc  confcn ticntc ,  h rc  ctiam  inuito .  llla  reuocari  non  poteft. 
hxc  reintegra  antc iitisconteftationcm ,  actioncm  partis, &  dc- 
nunciatioocm  potdt 

l*.f. 
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//  /  v  1.12  D  d>.  i  oust  l  S7.\  i.^.dtconHti  indeb  It.l  6  C.denouAt.l 
3  C   dnd  l  vtn  uor  D  dt  *ll  vcl btrtd  vtn  /. 

•"•^Pk*     *C  C  C  X  V,    •  -•♦■•iN*  *  . 
Compcnfjtio&Rxtentiodifr.Ttrqun  illain  qnamitare  d  ?rj- 
taxatlocumhaba:  h,rcin  corporc.I!Iudoniiniurntribu:t:  hac  an- 
tum  dctcntioncm. 

/./ 1  u.u.DJt  iompenf.l j.l.i6.D  tod  l.iS  D  depign  *8. 

CCCXVI. 

Tranfa&io  differt  a  Pa&o  donationis  eauiTa.-quia  ilia  eft  dc  rc 
dubh&lrte,incem,ncquefinita:hocderc  ccrta  &  lndnbitata.  Illa 
remittitacccptoaliquor  hoccngratmtum.IIlafitpoft  mctum  con  - 
trouctfi*  t :  hoc  fine  metn.imo  &  mfpicionecontrouerfi;*. 

l.t.D.d.  trgn/l  tj  16.DMdon4tJ.12  Cdetran/id.  I. 23,  §.  x.  D.de 
tond.indeb. 

CCCXVII. 

Dixi m  vs  d  e Obligatione  cx  con  trac*ru:feq uitur  vt  dc  ea,  qnx 
cxdeli&ooritttr,  vidcamiis.Diftcrtautcmnclictumacriminc:quta  Dtl 
illud  obligarioncm  & aftioncm  propric dictatri  producit :  hoc  non 
producit.  Illud  fingulortinvhor  Rcipllarfioncm  contincr.  Iilud  iu- 
dici:s priuatis: hoc  publ  cis  vindicaror. 

Inpr  lnfldeeblqu*exdel$  \  & 2  lnfl  depuTmi.t.t.D.iepM. 
dtl&tdepubl.iud. 

cccxvni. 

Dclidum  Vcrum  eftvcl  QMafi:  quoramillud  propric  dcli&i 
nominc  vcrrir:hoccum  *9e>«3nW  Hlud  dolum  fercrcqiiirit:  hoc  non 
itcm .  Hlud  cx  fi&o  dclinqucntis:hoc  cx  altci  ius  fcrc  magis  proHci" 
fcitur. 

t.t.dt  tbl.qua  q.tx  del  $  •  7 deob.qusexdel.Si.  itfi  bonrtpt. 

CCCXIX. 

Ex  Dcli&i*  veris  difFerunt  Furtum  &  Ripina;  quia  iltod-clara 
rmbaec  vi.  Hlud  prout  manifefttrm  eft,  vel  nec  manif  ftum,ita  ad  du- 
pli  vcl  quadr upli  pocnam  obligat:  harc  fempcr  ad  quadruplum ,  fcd 
computata  ipfa  rc  ablata.  *  • 

pT.&^.fn.atvibon.rttpt  § y&vlt  d.obl.quaexdel.       &if  it 

aU  on 

CCCXX.  " 
Djunnuminiuriadiffcrta  F  urta&Rapina  :  quiainhkrc« 

K  dun- 
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dunttXataufertur;iniUoperimiturveliarditur.  Hxc  doioranttim 
admittuntur:  iliud  ctiam  cuipa. 

S.I.&7  MoUqudtxdtl  $  /  &  ij  i+Mi.AquiL 

CCCXXI. 

IdemdifTertaPauperk:quiaiUudabhomine  :  hxc  a  brutis 
admittitur.  Ulud  dolum  &culpam  rcquirit:  harc  non.  Jllius  actio  cft 
dircctp:  hmusnoxaiis. 

ff.&%.!4  dt  L.  '  qntipr.fi  quadr  pmp.&dicttur  inf.tb  41}. 

CCCXXIL 

Dcniquf  ab  I-k>micidio  djffert:  quia  Litud  dch&um  cft  :  hoc 
criraen.  Illn  d  non  tantum  in  h  om  i  ncm  /cd  &  rcs  commir  itur:  hcc 
tantum  in  hominem  Ifl  u  d  ctiam  cormptionc  & :  noc  tantum  cac  - 
dt.  IIKid  ctiam  riilpa  fir:  hoc  twtan  delo. 

$.14  &pafdtl  jq       jdtp  M  md  l  7  D.4dl.C9mM fcdr. 

CCCXXIil. 

Damni miuriaduaefuntfpecics  ,pro  diucrfrtatc  capitom  L. 
Aquilix,qra'  h.  dis  <\  uc  funtin  vfi?,quarum  prior  cft  tantum  dc  f  r- 

uo&quadrupcdcpccud'  rpoftcriorcuamdeaaitnalibus  ccteris,  8c 
rcbus  anima  carcntibus  HJa  fcmpercardem  rcquiritrharc  etiam vul- 
ncrationc&  coirupfoncrit.  Illaacftimationc  quanti  rcsfuitanno 
piuiirri  vindicatiK.  haec  quanti  f::it  t.iginta  dicbus  ptoximis. 
ff  %-\9l4& iyd.  L  f  quti 

CCCXXIV. 

Inturia  difTcrt  a  Damno  iniuria:  quia  iUa  contumeHam  habet: 
hoc  deminutioncm  rci  ramifiaris.  lUa  d  -k  hoc  etiam  culpa  fit.Iila 
inpcr/onas:hocin  resadmittirur. 

PrMmiur.i  \j.§.4*X>  &d.%.  4-dtL.AqutL 

cccxxv:  \ 

Eadem  drrTert a  D 1 X. ct  s  cetcris :  quia  iila  ad  pcribnam  perti- 
aet  :  haxadrcrnfamiiiarem.  In  illa  contumclia  vcr/acurMn  htj 
damnum.  Illamagisvindtclar  quam  pccuniar  perfecutionem  ha- 
aet:ha*c  pccunix. 

I7S  Ul>i%4*M  'mi  r!  j±iD.*dlA1*il *ctBM 

cccxxvi. 

DirTert  prxterca  Iniuria,de  qua  hic  agimus,ab  Iniuria,quat  Ic- 
gc  Cor  nclia,vcl  a&ionc  defamons  Hbcflis  vindicatur:  quia  iih  iucfi- 
cio  priuate  viadicatm ;  barc  publicoiHa  iwuriam  p  aiW  iu  fque  po- 
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tcftati  vcJ  adfe&ui  fubie&is  datur :  harc  quandoque  cuiiibct  ex  po- 
pulo.IUa  anno  finitur:  ha?c  non. 

I.A2  y.D.dtpro.ttr.l  f  &4  Dfrm  m.%.2  n&vlt  Infttod. 

CCCXXVIL 

Ex  quafi  dehttis  Impcrita  iudkis  (ententia  diffcrt  a  doiofa  &  ^   -  . 
infrandemiegtsiatactiam  eo  ,  quod  iiia  obligat  iudiccm  ,  ad  id^  *T  . 
quo^»qunmYifumraentiudicanti:hafcad(umptuf&  folidamli- 
tts  zramationem.  Illainfamia?  pceham  non  habet :  hzc  habet.  Illa 
ciuiliter:  harc  criminafitef  vindicatur. 

Pr  dfbi  q  gqtx d.Ui.C  dt  peen.iudtt.tfw md  indic.Lf  D  d< O. 

&A.l.1tffdttXtT*C0gn. 

CCCXXVIH. 

Deicc^um  effufumvecV  Sufpenfum  PoAtumye  dlffcrunt  ct- 
iam:  quod  in  duobus  prioribus  opus  cft ,  vt  rcuera  nocitum  iit :  in 
chtobus  poflerioribus,vt  noceri  potucrit.  in  illis  pcena  dupli  cft  re- 
guJariten  i  n  h  is  dccem  au  rcorum.  x 

^tdttA.qUtqtxdtl. 

CCCXXIX. 

Damnumvdfurtumtnnaui  ,  caupona,  (hbuio  ££001, 
!  ms  qu  lfi  ddiaum  eft, diffcrt  ab  eo,  o uod  attione  in  raduni 
ic  reccpto  vif  idicatun  quia  Ulud  quafi  dclict  um  em  hoc  non.  lUiut 
pcrfccutiopcenalis  cft  in  duptum:  huius  perfecutiorci  cft ,  quae  no- 
bis  cx  pattimonio  abcfh cx illo reus nomine  viatorum  vc&oru m  ve  . 
nontenttcr:exhoctcnetur. 

U.i$  iptn  &rltff.Nmtt*.C4Up. 

cccxxx. 

1> Jiclis  valcic  cognata  funt  Crimina,  qu  r  a  feinuicem  tta  vt  critmt*. 
pauioantcdi«5t.unc(}ydirferuntusj Diuidunturautem  bifariam,  & 
primoquidcminordinaria  vclcxtraordinana,qiuedifferunt:  ijuod 
lUa  cei  tam  pcenam  hw>bcnt:hec arbitrariam.  Iliorum  ordo &  poc- 
nacxccrta  legc  iudiciorum  publicorum  vcnit:horum  non  itcm.Dc 
iUisferepublicafuntiudicia:  d<  his  non.  b 

a)  thji-p .  1)1  U7  I  iffbf  MkkU  tM  txtrcrim. 

cccxxxi. 

Demdecrimtnaqusdam(untcapitafii,qnardamnon  ,  quar 
difFerunt:  quta  etft  ambo  iudicia  habcntpublica ,  cV  pnblicationem 
bonorumcu  tnfamttregulariiwra 

K    1  libcr- 
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libcrtasrclciuiusadimiturrproptcrhxcpccuniariapccna  vcl  quae 
aliain  corpuscocrcitioirrnp  itur. 
l.2.D.dipub!.iud.§  2  bft  tod. 

CtCXXXlL 
Huc  pcrtinct  capitls  dcminutio,qua»  in  imximam  ,  minorcm 
mt9»t*o.  &minimam diftinguitur,ca.\|; fpcciisd  rfcrunc  inteHc.quod  pri- 
malibertatem,fccuuddciuitatcm,tcrtia  fimiliam  adimit.  Prima,!;-  s 
bcrtatcadcmptaciuitatcmqu©quc&  familiam  tollit:  (tcunda,ci- 
uitatv  adempta  faiwiliam  quidcm  toliit,  fcd  libci  tatem  rcliquit:  tct  - 
tiatamiliaadcmpt  1  &;  Iibertatcm  &  ciuitatcm  rclinquir.  Duac  prio- 
rcsexcriminibusuriuntucpoflrcmanonitcm.  lliarpcenz  funt,& 
quidcm  capitalcs:  hac  non  pocna.f.  A  pra*mium  potius  eft.  Illx  un- 
perii  meri  mnt,adcoquciuri(di<5rionis  contcntiofa:  hxc  ncqucme- 
rincquemixti  e(iimpcrii,fcdiiirifdiftionis  voluiuarix. 

-    pr.%.1.2  &i.lnft  dtc  pd  m'm.1.2  s  S7  &vlt.D,dtc  p.ms.d.l  z.D. 
dt  aen  1 2.D  dt  offpruonf 

CCCXXXIII. 

prflJ  Pcena,dequaitemdiximus,difrcrtiMuIc7a.quiaetfi  vtraque 

cfrddicti  cocicitio:  tamenilla  capitisc/r,cx'(tirnationis ,  aliarumq; 
rcrum:  ha-c  tantum  pecuniaria.  llla  ccrta  c/l :  ha?c  arbitraria.  HJam 
lrrogat  cui eius  ci  iminis  fcu  dcli&i  cxfecutio  com pctit  :  han c  cui 
fpcciaJiccriusiftuddatumcft.  Abillanonptouocatur  :ab«hac  pro- 
.  uocatur. 

l.iy,$.i.D  dt  V.SJ244.D.C. 

CCCXXXIV.  ,  *  vi 

Pccna^um  quaedam  lunt  capitalcs,quardam  non  capitalcs,vt& 
ipfacrimina.*]ExiIIarum  vcro  fpccicbus  d  ffcrt  pccna  Mctalli& 
OpcrismetalIi:quiactii  vtiaqjiccft  pccnacferuitus:  tamen  illa  gra- 
uiorahabctvincuIa:ha?clcuiora.  Illa  in  mctallo  crTodkndo  vcrla- 
tur:  ha?c  magisin  excoquendo.J  J 

z)  w.ftt  t  tbj}i  b]l  t  §  1  &  4.ls6.Dtdtf9tn.  I ptn.  D.  dttxtrm 
cogn.l  Q.§./fr«  1.2$  §.Dinm  Ddtpaen. 

CCCXXXV. 

Ludusquoque  VenatoriusdirTcrt  a  Gladiatorio  :  quiaetfi 
itcm  pcen*  ft  ruos  vtcrquc  facit,  &  damnatos  ad  fpcdacuh  pubii- 
cadoccndostradit:  umeniniliodamnatiadpugnandum  in  arcna 

ferro 
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furocum  beltii  -,vcl,vt Fyri  hicharii  hanr,criu!iuntur  iuhocadpu- 
gnandum  curh  nominiDUS  ve!  gl.idiis  vt  I  puenis. 

/  g  %.pen.D.dep<xn.l  10  D.adl  luUt  vipubl  Vlp.h.h.ieg.  t.iu  Ifid. 
Ub.S  Ity  nc  $z. 

CCCXXXVI. 

lam  di&i  ludi  difFcrunt  a  Condcmnationcad  bcftijs:  quia  illis 
d jmn  \ti fupplicio inccrto fcruantur, & ad pugnandum  antc ciudi- 
uncui  :hoc  itatim  confumuntur.  Illis  foluttcum  bclliis  vel  homini- 
bus pugnant:  hoc  ad  palum  acWigati /latim a bcftits confumuntur. 

/  $i  DJeparn  li  §.2  D.dtabig. 

CCCXXXVIL 

OpuspublicumdirTertab  Oprremctalli:  qu'aillius  pcenalcr 
uior  efl :  huius  grauior.  Iilud  in  lapidicinis ,  cakariis ,  fulphurariis  & 
faltnisoccupatur.hocinmetollocfTodiendo,  vcl  potius  excoqucn- 
do, 

l  8.§  7  SDdtpoe  I  ^.D.txquib  earfmdi  Ddtpart. 

CCCXXXVIII. 
Opus  publicum  p;  rpctuum  difrcrt  ab  eo ,  quod  ad  tempus: 
quiailludciuitatemadimit:  hoc  non,&  proindcillud  oputadimit: 
hoc  tantum  minuit  cx  iftimationem  Ucct  in  perpctuum. 
dl.S  $.9,1.17.1  j6.DMp*n. 

CCCXXXIX. 
Dcportatto  &  Rclceatio  dirTerunt  non  tam  temporecerto 
vd  perpctuo:quam  quod  illa  ciuitatem,adeoque  omnia  ciuilia  adi- 
mit: harc  ciuitatem  rciinquit:  vt  &  omnia  ©mnino iura.  Uia  bona  a- 
dimit:  ha*c  regularitcr  non. 

I.14  6  y.iS  D.dtkttrd &rtltg  1 2.D  dtpcen. 

CCCXL. 

Infamia,quadcdiximus,4jdifTertaNota,  quam  infamiam 
ra&ivulgovocant:quodillaiuriseft  harcnon*  Ula  cxiflimationem 
cum  cfTcc^u,adeoque  cu m  p crna  quadam  lardlt : harc  ilne  pcena :  & 
proindcillanotatusproalusnonpoftulat,nec  tcfhmonium  dicir, 
necmagiftratuvelaroitriofungitur  ,  neciudiciopublico  accufat, 
pcenamitemexcaulTacriminis  fert  duriorc»;  cum  in  hae  omnia 
iint  alia.IIla  apud  omncs  omninograuat:  hxc  apud  bonosduntaxat 
viros,  *] 

a]    fjbsS'f    b]  l,joX,fcb*lMin9tinf4m.lptn.D.detx. 

t  s  tmid. 
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Mmictgn  U  $Mtpr*tJtpcfiul.l.3dltttfitb.l.*  C  dtdtgnit  Lst.iufiu 
ffipttu 

CCCXLL 

£x  fpecicbus  publicorum  criminum  diffett  crimen  Lxfo 
Maicftatisa  Vi  publica:  quiaillud  contra  Rtmpub.  vcl  Piincipem 
committitu r : harc  contrafingulos. Hiud  ctiam  dam;  h ec  palam.  U- 
lud  vlrimo  fupplicio  vindicatur:  h  arc  d  cpor  ta  tione, 
yj  frt  lufi  dtpuhltud. 

CCCXLII. 

Criminis  IxCx  maieftatts  du*  funt  fpccies ,  vna  pcrduelltonis, 
alteralxf*  maicftatisiu  fpccie:  quarum  illa  hoftUem  animum  &  fa- 
ftum  rcquhit;hlcnon.  Dlacontra  Rcmpi.b.committitur  :  hjrc 
contralmperatorem.  IllaftatusRcip.pcrtutbatur  :  hac  Princeps 
contumdb adficitur.  IliiiiSpcenacft  gladius  cum  publicationco- 
ronium  bonorum,intCidiciionciuri<,  vaulcndi,  cmanctpandi,do- 
nandi,  vd  quolibet  modo  aJicnandj:  huius  gladius  folus  cum  publi- 
cationc  bonorum. 

Lvtiff.ail.lul.Mdtfi  h  6thi.Vd.l.6.CtU 

CCCXLHL 

Adulterium  dufert  a  fhipro,quia  ill  jd  in  nuptam  committi- 
tur,hoc  in  tnnuptam,virgincm  puta,  vc!  viduam.    lllius  pcena  cft 
^ladius:  huius  A  honefti  hnt,  publicatio  partis  dimid  x  bonorum ; 
h  humiles.cOrporis  cocrcirio  eum  relcgatione. 

U.**fi*P*H."*J'  S  t.DMUul.iduiultJf.Cnilii.CM 
tt$mfk% 

CCCXLIV. 
Idcm  dirTcrti  Raptuquiailludciam  fit:hic  vj.  Illudcoitu: 
hic  cum  vcl  finc co.    Illud  in  nuptam  tantum  ;hic  ctiam  ia  innu- 
ptam. 

/    fmffddLiuLi.  vi  uhU.vn  C  d  rdpt.xirg. 

CCCXLV. 

Idcm  difl\rt  ib  Inccftu ,  quia  illud  cfl  interPerfonas  cuiuf- 
cunqutgeneris;hictantumintcrcognatis&adfincs.  lllud  in  nu- 
ptam  admktitun  hic  ctiam  tninnuptam,  iUius  pcctia  fcmper  cft 
gUdius;huius  quandoqucmitior. 

tjl  &LfmfUl  LdAMt, 139^1  itrkuuuft.mb.  um- 
(l«cMimifin*tt. 

CCCXLVL 
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CCCXLVI. 

Inccftusdiipltxcft.iurisgcntium&cioilis.  Hle  prc>prieeft 
intcrcos,c)ui  parcntes  &  libcri  funt,co'  umquclocum  obtincnt;hic 
intercosquifuntexlatcrc.lilum  natura  ;huncciu.le  magisinfutu* 
tum  detcftatur.  Illc  grauior c  Il,h ;  c  lcuior. 

Ifinff  dt  rit.nupt  l  fin.  %.t.f.ttcnn4  fine  uuf. 

CCCXLVIL 

Homicidium  dirTertnon  tantum  a  Damno  iniuria ,  vt  fupra 
diS um,<]  fcd  &  aPan  icidio;  quia  illud  eft  honinis  extranei ;  hoc 
pai  entum  & libcro)  um,eorumque qui  illius  funt arTcctionis.  Hlud 
drportationein  honeftioribus,inceteris  gladio  punitur;  proptcr 
h  Mrparriridai^fuiturinculleumcumcane  ,  gallo  gallinaceo,  vi- 
pcra,fi-  iiqu  ,&fubmergiturinvicinomirivvIamni. 

i]tbj2nb]$.j  &4.  n/1.dtp*bl.iud  1 9  f  ad  l.Pomp  deparridd. 

CCCXLVIil. 

IlIuddirTtrta  Veneficio;quia  iilud  tc'orjr,  hoc  vcncno.  Illud 
cxdt  v:ra,v.  1  ambuhtionecum  tclooccidcndi  hominis  caufia;  hoc 
vcneni  propinauone,prarparatione  vcl  vcnditionc  in  t  um  finem,vt 
ali>  uipropinttur. 

l7.ff.4dl.C0rn  dtficnilt.h  Uj  ffod  I.2S.S  y.fdepctn.  li  C  dt 

W4tf. 

CCCXLIX. 
Veneficium  diflFert  a  Malcficiojquia  iJIud  fit  vcncno,hoc  n.a- 
gici*  artibus.  Illud  carde  vel  occidendi animo  committitur;hoc  car- 
mii i iluts,  fufun  is  magicis,etiam  finc czdeciusvc  animo.  lllius  pcc- 
na  gladius  cft;  huius  ignis. 

i  S.lnfUtpubliudl  i  &fiqq.C  dtnultf. 

CCCL. 

Falfutn  verum  cft  v  1 1  quafi,  lUud  ad  tcftamcnta  tantum  per- 
tinct;  hocadnumos,  inftrumenta  publica  &  priuata  ,  pondera, 
«enfuras,partum,aiiaquc.IlludiegeCorneliade  falfis  vindicatur; 
hoc  SCto  Libonianoaliifquc  iuribus  ad  L.Corncliam  fact  is. 

li  ff  Adlfrn.dtfdlfis. 

CCCLL 

VisPuhiicack  PriuatadirTcruntjquiailla  armis;  harc  fmear- 
mis  fit, llla  publicc  & contra  publicam  vtiiitatcm ;  harc  prruatim  & 
contra  vtilitatem  fingulorurn.  illius  pcenaeft  deporutio ;  huius 
publicario  tci  tiar  partis  bonorum,  §7, 
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%S&ibidmJidepnbl'md. 

CCCLII. 

Pccubtus  in  fpecie  di&us  difTert  aTurto:quia  ctfi  vtroque  rw 
aliena  contre&itur:  tamen  illc  eft  pccuniar  publica?:  hoc  priuare.  11- 
liusiudiciumcftpublurum:huiuspnuatnm.lllius  pcenain  iudices 
vldmumeAfupplicium,inceteros  dcportatio :  huius  duplum  veJ 
quadruplum. 

h  U  l*  %ttt4  T>.*dl  luipetul  inJUrpubUudpr.  &$.j. 
inJUttblqndcxdit. 

CCCLIII 

Idem  diffeit  a,Sacrilcgio:quia  illceftrciprofan*,hoc  fccrasJl- 
lius  pcena  cft  deportatio :  huius  cft  arbitraria. 
d  %.9depnbliudl  }.L6.D*dL.W.pcckl. 

CCCLIV. 

Plagium  diflvrt a  Furto:  qtiia  iMid  cft hpminum:  hoc  rerum. 
I!liusiudiciumdlpublicum:huiuspriuatum.  Hlius  pcenacftylti- 
mumfiipplicium:hiiius,vtdiKimus,duplumvdquadruplum. 

§ul»ftdtpHbUu4.&dthsfi. 

CCCLV. 

Crimcn  Repetundarum  &  fcefiduorum  dirTcrt :  quia  ctfi  v- 
trunqueincontractationepecuniartonfiftit.-tamen  illudeflpccu  - 
ni:?,quamquiscuminmagiflratual  quo,poteftate ,  curatione,  vel 
quoalioorncio,muncreminiftcriovepublico cfla  ob  iudicandum 
veInoniudicandumacceperit,vcIquo  magis  vel  minus  cx  ofMck> 
fuo  faccret:  hoc  eftpecuniar,  quarapud  ^aliqucm  cx  locatione  con- 
duc1Kone,cmptione,alimcntariaratione?  aliave-qm  cauifa refedit 
Illud  eflpecuniar  priuata^hocptiblicar.  HKus  pcena  eft  citraordina- 
ria:  huiustrip!ieius,quoddelinquensdebct. 

Izl4  %$*4  f  .DMUnfpecvl 3.4  7»  f.Ddillul  rtpttund. 

CCCLVI. 

'  Crimen  Rcfiduorum  differt  a  Peculatu :  quia  in  ilfo  pecunla 
refidet  apudcum,cuius  periculo  firir:  ift  hoc  contrc&aturab  co>cd- 
iuspericulononfuir.  ••*«...*..  V 

dlz'J..4$  3  &$  l *M  I«/ pttul. 

CCCLVII. 

Olumnia  &  P.  xuarica;io  differt:qukH!afalfa  crirnim  a  fcl- 
entcintenduntur  ,  vdperfraudcrn  negoria  altericomparantuf 
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Wveracriminaabfconduntur,vcl  cauflabona  aduerfario  prodi- 


U  $  t  DMSCtum  TurfilP4uLt.finuit.s LzU. Dj.  V.s  iit>. 
imduuric. 

CCCLVIII. 
Calumnia  duplcx  eft,Criminalis&  Ciuilis.  Illa  LKz crimint 
intcnduntunhac  controuerfia  ciuilis  tcmcre  mouctur  quaeflu  io 
p-imis accedente.llla  poena  extraordinaria :  harca&tone  in  factura 
iritr?  :>r>numinquadruplum,poft  annum  in  flmplum  vmdicatur, 
liia  infamia  punitur:  haec  ncm. 

d  l,i  D.ai  Turptl  Pml  d  t$c$ i  i.mfliij  DMcklum  ts.C  «i. 

CCCLIX. 

Praruaricatioquoqucduplexeft,CriminaIis&  Ciuilis.IIlicft 
accufatorispubIicicriminisiquiabfolutionic|uam  damnationi  rria- 
gisftudct:ha?cpatroni,  qui  diuerfam  partem  adiuuat  prodira  fu£ 
illaeadcm  pcena«quam  rcu$  publici  criminis,  qirt  per  prauiaricatio- 
nemabfoiutuscft,mercbatur,iurcnollro  vindicatur;harcnbn.  lila 
infamia  notatur:  ha?c  non. 

d. §.!./.;  Djtfruu.ml  4dthu4uittQt.inf4m.L6  §./.  D.Adllul. 
ftf  tund. 

CCCLX. 

Crimina  corumquc  pcenas tollit  Abolitio,qua?  d:fTert ab  abf- 
fofutione:  quia  illa  tit  ctiarh  a  P.  incipe  Senat  u  ve,  iure  quod  vocanfc 
Maicftaris:  hecttntumaiudice,vvl  magiftr atu  iurenorionis  vcfim- 
perii.Illaaliumidemcrimendeferentemnon  excludithaEC  rcgula- 
riter  excludir. 
,     i  $  Liz,DadSCtum  Turfil  l3.Djtf9ful.4a. 

CCCLXI. 

Abolitio  duplex  eft,Publica  &  Priuata.  Illa  Principis  Scnatuf- 
ye  au6fcoritatc  fit:  harcimpcrio  magtftratus.  111  a  e  re  nata  ob  diem 
infigncm,autpubiicam  gratiriationem^velrem  profperc  geftam  ftt: 
baec  obcaufasalias,eaiquemaxime,  quz  dolimali&  calumniarfu* 
fpicionccximuntacculatorem:PonMllamreus  ab  eodem  iqtradks 
3o.rcpctipotcIl:pofthancabcodcmrcpcnnon  potcfi,  licct  poflit 
abalio. 

%,    ll  Ut&lllf  D*iSCtumTUTf;ll.2Cdt  boitt  on  LptnCdt 
mi  3Q,D4d±CtmIUTf  .Uj$.D.dtac(uf.li.  C  deaboUtun.  4 


Si  MaTTHIA  HvBNERl 

CCCLXIL 

Expofitis  ditferenttis  iuris  priuati  de  Perfbnis  fcV  R.ebus ;  pro- 
ximum  eit,  vt  de  Actionibus  dtfpicum  us,&  primo quidem  abiolu- 
te,  dcinderationeprocefTiis,quem  vocant.Nam  priori  confidera- 
t  onenaturacV  quaiitas  A&ionum  &Exceptionum  per  fe  exaroina- 
tur;  pofteriori  forma  ear um,vt  &  capita  procefTusiam  di&i,  & quo 
fe  ordine  fingula?  partesiudidi  confequantur. 

ViMhgrtbttxftq. 

CCCLXIII. 

Adio  autcm  prefTe  dida  cognata  habct  cwm  afia  iuris  reme- 
dia,tum  inprimislnterdidam  ,Peifecntionem  &  Accufationem. 
Scd  ab  In  terdict  o  dirTerr,  cj  u  ia  illa  eft  de  dom  inio,  (omnib jrnta  i  u- 
ri b.  i n  rcrr>,  ex  cep  ta  po (Tefsio ne )8c  oblieatione ;  hoc  de  poftc  fsionc. 
Iila  eflum  in  rem  quam  in  perfbnam ;  noc  in  peribnam  tantum.  U- 
tius  iudicium  cft  ordinarium;huius  cxtraordi  na  ium. 

lto^j.Ts/***.^**^ 

ccclxiv. 

APerfecmioncdiffert;quia  A&ioiuris  ordnarii  exfecutio- 
nem  habetperfecutionon  habct;llh  apud  iudiccm:harc  apudm*- 

r rat u m,  &  proindc  i Iia  in  iudicio,harc  in  iure tradatur. Ula  i ibel- 
,  Etis  contdlarionc,  aKifqucparribusordinis  iudjciarii  egct: 
harc  non.  Ilia  fententii :  hxc  dccreto  definitur. 


CCCLXV. 

Ab  Acc  nfarione  dirT  rt:quia  ilh  eft  de  hire  fingulorum ,  do- 
miniopuu&obligatione:haecdehire  quafi  Kcip.  pcena  puta  crt- 
mtnts  Jn  ilb  non  ita  funt  omnia  icgibus  ad  ftri&a:i  n  hac  funt ,  maxi- 
me fi  pcenam  fpc&es.  litius  ordo  minus  fokmnis  eft :  hu  ius  maxt- 
nc,&  quidem  in  infhtuendo  &  exercendo. 

fr.&^.i  IwJUt mU  L1.S.4.D  ddSCtum  TnrfiL  /. //. O. di m*m- 
(tp.pr.lnft.d4p*bLuuL&d*tlurfHfr. 

CCJCLXVL  . 

A&ionum  fumma  diuifio  in  duo  gencra  dtducitur,  Aut  e- 

1*11.1  -M  r  Cmmm.m,  .  «n  m*  mmC, Ln,ini    TH<maflM        , ,  /l\   *J\  JMminmm 

flirli  \Ji  rcTM  lurir  .  3.111  XII  pCilOi**lITl«  J  \  If^ftt  Hl  C«tUir<i  cll  «1  wITiiJlJUlTi  y  oc 

ius  in  rcm  donunio  proximum ;  harum  obiicatio  ex  comra&u  vel 
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«mafi  | &  ol  deli&o  vel  quafi.  )IIrs  i n  ten di m us  rem  dominio  v  d 
quafi  noftram  effe:  tiis  aduerfarium  nobisdare  facere  oportere,  Illx 
aduerfusqucmlibctpofldforem  locum  habenuh*  aiucrfus  wii 
duntaxat,q  ui  nobis  r{\  obltgatus. 

4c.f./«4  di48hnUs>mfr.D*Q.&M. 

CCCLXViL 

A&ionumin  remquacdam  funt  SpcciaJes,  quaedam  Vniuer- 
»lcs:IIlis  res  fingula? petuntur:  his vniuerfi tas.  Iliis actor  polfefsio» 
nem  &  cauflam  rei  vnius  alteriufve  confequitur:  his  ommum ,  qux 
«juis  rdiquit,bonorum.  ULr  tam  modis  imer  viuos  quam  mortis 
caufta  ntuntu»:hat  tantum  modismortiscauiTa. 

Ump.&%.t.DMR.Vl62 &il>i**.D.dtK.t. 

CCCLXVIH. 

AoHonum  in  rem  fpecialium  quardam  (unt  Ciuiles,  qusdam 
Pr«ot«,CiuHesfuntViiKticatw  Negatoria.  Vin- 

di  catio  autem  in  dire&am  &  vtUem  difbnguitun  quarum  iila  datur 
folo  &  vero  domino»qui  iure  gentinra  vei  ciuili  dominium  fibi  a d  - 
quifmit:hicquah  domino :  &proinde  illa  nititur  dominio  prefle 
ditto:  harc  quaii,emphyteuticofcilicet  maxime&  fuperficiano.IIla 
<juispetttverusdominusdecIarari:hacemphytautavcl  fuperficia- 
tius. 

U.$  inw.U6l  f$  &fa.D.deR  V  Ifm.C.ttd. 

CCCLXIX 

Confefforia&Negatoriadirfeninta  Kei  vindicatione  :quu 
«iMa?funtdepr3Bdiorumperfonarumveferuitute&  iibcrtate:  harcde 
ipfis  prardiis aliisque  rebus.  1  llis  (cruitus  vcl  libertas  adferitur :  hac 
domtrrium  preiTedi&um.  Illar  fu  nt  de  reb»  s  i  ncorporalibus :  harc  de 
corp©raIfbus.IniIIis  cautioprarftaturde  non  vtcnda  feruitute,vd 
ndfl impcdic nda: in  hnc  non  pracftatur. 

§.i.&i.i*ft.dt4a.l.7.U*.D.fiftruifmdcJ 

MttT, 

^  CCCLXX. 

ConferTbria&NegatoriadirTcrunt  non  orationis  aicntisvcl 
negantis  forma,fed  quod  illa  iurc  fcruitutis :  hzc  iurc  kbc :  u  tis  tuti- 
tur.IUa  feruitus:luc  libertas  adieritur. 

l%.i  Ufi  dt&l  4Ji.fft9mt.fml 

L  %  CCCLXXI, 
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CCCLXXI. 

Prattoriac  in  rcm  aftioncs  fpccialcs  funt  Publrciana,  RxfciflTo- 
ria,Scroiana&Qua(i,ex  quibus  Publitiana  diftert  a  Rei  vindica- 
tioncquia  illaiuiebona?  fidei  pofllflbris  nititur:hxc  dominio:& 
proindcilladaturqua/i.hxc  verodomino  Ilia  quafi  dominusquis 
dcclaratur:hacdominusverus.  Illaeft  reietiam  incorporalis  :hacc 
corporahstantum.Illadaturaduerfuscum ,  qui  mala  fideautfine 
ritulo  poffidct:h*cctiamadueriuseum,qui  bona  fide  iufta  caufli 
iuftoquetitulopoffidct.  Illapratoriacir:  hxcciuilis. 
.  infi.d:  tft.ljl.  nJ  vlt  n.dt p  Hictand 
CCCLXXII. 

Eadem dirVert a  Refciflbria:quia ctfi  vtraquceodcm  nomine 
adpcllatur.cV  prartoria  cft:  tamen  illa  dicitur  quafi  vfucaptum.quod 
non  eflvfucaptum;hacdiciturnonvfucaptu,quod  cftvfueaptii.Illa 
qunfi  vfucapioneranqnam  fundamento  nititur:  harc  cam  fibi  ha- 
bt.c  contraria.  Illimre bonacfi  Jei  poiTcflTionis  nititur :  haccabfentia. 

d  $  4-&S  hifi  d$u8  l  ]  5  inpr.DdtO  &A. 

CCCLXXllL 

SuntautrmduoactionLsRcfcifloriarcapita,  quara  fc  inuicem 
diHrcrunt  :  qu:a  priori  abfcntrs  capti  pcrfuamiu/lamabfcntiam 
comra  pracfenrcsreftituuntur :  poftcriori ,  prarfcntes  capti  ob  aiie- 
naiKcriaminitiftamabfcntiamcomra  abfentcs  reflituuntur. 

d.$.i  lnLdtdQ.1 1 4      &l  j6  &pajf D.txquib  wfnuim. 

cccLXxrv, 

Seruiana  &  Quafi  ditf  crr,quia  etfi  vtraque  eft  in  rem,  &  dc  pi- 
pnorc:tamcniUaeftdertbusc»Ion?,quxpignorisiure  pro  merce- 
dibusfunditencntur:  hrcdcrebusquibushbct  aliis.  Illa  daturdo- 
mino  fundi:  hxc  cuilibct  crcditori.  Illa  tantum  cx  caufTa  pignoris 
t  xpre/ficompetit:  hacctiamexcaufla  taciti,  imo  omnis  omnino 
p  «noris&hypotheca*.  Illacftdirc&a:  hacc  vtilis. 
°    $7,Infidt4B.l66.D.dee  tft. 

CCCLXXV. 

,  .  DirTert  vtraque  ifta a&io  a  Pignoratitia:quia  illa  nitrtur  iurc  in 
rem,pignore  puta  vcl  hypothcca:  hacc  pignoratitiaconuentionc  :& 
proindc illa cft in rcm,haccin perfonam.  Illadaturaduerfus quem- 
libet  poiTciTorcm:haccaJucrfuscrcditorem  pignoratitium  Illada- 
tur  creditoribus  pignoratitiis:  harc  debitori  pignoratitio,  Illa  datur 

debito 
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debtto  nondum  per  fol  u  tion  cm  fublato  :h  zc  co  fubkto.  Ula  arbi- 
traria  eft:  haec  bonar  fidet. 

l%.7  tofld*&\9t*  qnibmi  r.4  49$  fi*  D.dtptgnaa  lf  §7. 
&fiq.DJed.%.2t. &i\du&. 

CCCLXXVL 

A&io  in  rem  vnhier&lis  eft  Petitio  hercditatis,  qux  differt  a 
Rei  vindicationc:  quia  illa  dehcreditatedatur:  harc  de  rebus  fingu- 
iis.Iliaheredi.harcdoniinopreiredido.Illa  contra  poflidentem  fi- 
nc  titulo: harc  etiam  cum  titulo.  Itil a  bonae  tidci  pofleflbrc  vindi- 
catfruftuscuiufcunq;generis,exc|uibusiiiclocupletior  faAus  efl: 
h  xc  tantum  /pontaneos.  Hia  perfonales  przftationes  continet :  hcc 
mere  rcalis  eft. In  illam  veniunt  ctiam  iura ex  rcbus  hercdi tariis  pa- 
rata:  in  hanc  non.  illa  eft  bonaz  fidei;  harc  arbitraria. 

LUfJSTj 2.Dd$K.,V.U*.CuU beredfetitJ.2?.§a.DJem9 

CCCLXXVIL 
Pctitio  hereditatis  varias  habet-fpecies  pro  varietate  canfa- 
rum,vt  petitionem  hcrcditatis  in  fpecicficdi&am  ex  cauflatefta- 
menti  vci  inteflati:  item  petkionem  ex  caufla  rup  tr,  irriti,  iniufti,  i  n- 
«m" ciofi ,&  cauflis  fimilibus.  £x  his Petitio  hereditatis  prefle  di  &a 
dirTert  aQucrebinofliciofi:quiailkdamraducrfuseum  ,quiiniu- 
fto  titulo  hereditatem  poflidet:  hzc  aduerfus,qui  iufto:  llla heredi- 
ta$tantumvindicatur:hacpra:tcrcateftamcntum  refcinditur.  Illa 
tlaturheredi  inftitutovellcgttimo:harcex  heredata  Illa  perpetua 
cft:hzc  temporalis. 

J,5>  D.depetit.berii  CJtiHifUWt.DjtL 

CCCLXXVIIL 
Petitio  inofliciofi  &  iniufti  dirferuntjquia  iilius  teftamentum 
abinitioconfiftit:huiusnon.Illa  parentibus  &  libcris  proprie  da- 
tur:  harc  quibuslibct.  Illa  querela  potius  eft  quam  a ct io :  hzc  a&io 
preflc  dict  a  .11 1  a  tollitur  quinquennio:  hxc  eft  perpetua. 

U  21.fr p4im  C.de'mf.ttfi.U  D.adl. Corn. dtfalf,  i  16.  Cfm. 
kn(if^.&%.t.Ufidemfttfi 

CCCLXXIX. 
.  Eadem  Quercla  inofficiofi  differt  a  Condi&ione  ad  fupple- 
mentumjquia  llla  datur  cxhercdato:  harc  lnftituto.  111  a  datur  ei,  qui 
athil  cx  tcAamen to  inftit  u  tionis  titulo  habet :  hic  qui  habet  partem 

L  3  quartx 
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quarts  inftiiutionis  titulo.  llla  quinquennio  cxpirat :  harc  tr  iginta 
annis. 

d.pr.^.i.&j  :*JlMinoftejl«men>  Imnimd:  &  ibi  Dd.  Co  ic. 

CCCLXXX 

Pctitio  hereditatis  pofleflbria  difTert  a  Pctitione  hcreditatis 
abfolutc  fic difta:quia iUa  eft prztoria:  harc  ciuilis.  Illa  bonorum 
poflefsionc:haEchaercditate nmtur,&proinde illa  quafi  domini  dc- 
claramunhac  domini  ?ci. 

t.tD.dtpofJfbtrJpetit.v.th.ip. 

CCCLXXXL 

Eins  fpccics  q  uar  eft  a&io  bonorum  pofletsionis  contra  tabu- 
las  dtfFert  a  Querela  inofficiofi:  quia  illa  prartoria  eil :  harc  ciuilis  Jlla 
daturprartentotantum.-h  jcctiimexhcrcdato.  llta  centratefta- 
mentum:harccontraheredem.Illa  anteaditam  hereditatcm :  hrc 
poftaditam.  IUateftamentumnonrcfcmdit:harcrcfrindfc  llla 
pnxleftauK;hxcnon.IIkdatuTrationcr^teftatis:  harcratione  pie- 
tatis. 

Vr&ib  d.lnf.dtmfl  4  ;  1 9. 10D.de  bon.pojfxont  ubb. 

CCCLXXXII. 

FideicommifTariihereditatispetitiodirTertabeiuldcm  Peti- 
ttone  abfolute  di&r.quia  iila  eft  de  hcreditatibus  fiddcommiflariis: 
harc  de  heredimibuspropriedi&is.  Iiia  compcritfiddcommiflario 
hcredhharcvero. 

t.t.DMfidtic.htr.pef.vfup.tbioo. 

cccLxxxnr. 

Eadem  diffe .  t  a  PoiTcflor ia  hereditatis  petitionc :  quia  Ula  ct- 
uilis  eft  :  hcc  prartoria.  ffladatur  heredi  fideicommilTario:  hzc 
bonorum  poiTcflbri.  Illa  vero  dominio  nititm :  harc  quafi. 
•  dtb$79&\U. 

CCCLXXXIV. 
A&iones  in  rcm  excipiunt ear ,  quz  (imt  in  pcrfbnam ,  &  di- 
uidunturnon  tantum  inciuUes&prartorias,  fed  &  inOrdinarias 
&  Extraordinarias  qu$  duar  poftremxdifTerunt:quod  Ular  certa  lc- 
eefunt introducTar:  h*  non.  H'ar certura  nomcn  &  fbrmulam  ha- 
bcnt  Jiar  nop,fed  in  fa&um,&  oMqot&aA  concipiuntur. 

»  ■  m 
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/  7  D  dipid.l  s.D.dtpTifs.rerb. 

CCCLXX-XV.  * 
Ordinarium  quzdamfunt  dircSar,  quardam  vtilcs.  II Jx  re&a 
ex vcrbis lcgis vei ed i& i  defcendunc:  hzc  ex  fcncencia  Icgis ,  &  pro - 
inde  ex  acquo  bono  ad  negocium  propofitum  adcommodancur. 
Illxabfolucefunc&dicunturordinaria:  :  hat fi  cum  illis conf eran- 
c ur,fu  n t  &  dicuncur  excraordinariac  vel  in  fact  um :  fi  cum  cxtraor- 
dinariis,  funt  &  dicuncur  ordinaria:. 

yvk&iHJ  UtiJtl  jmU+iMw* hmm  $%% 

CCCLXXXVL 
Acxiones  in  perfonam  ex  con  tra&u  quardam  fiint  dircdar, 
quae Jam  contrariaUllarex ncgocio  gefto  principalitcr  compctunt: 
hac  pcr  confequentiam,&quafi  exaccidcnti.  In  illis  quandoquede 
perhdia  agitun  in  his  dc  calculo:  &  propterea  illz  quandoque  infa- 
mant:harnon. 

L17  f  iJl.itS.ffm  D.($mmd§>2. &&  Tkio,  b.  mfi  dtpcm, 
ttm  liti*J,l,L4  Ddibnquimt.  infam. 

CCCLXXXVIL 

DcindeCondidionesexcontraftu  funt  vcl  certivelinccrti 
Illisres  certa,id  cft,  de  qua  conftat,quat,qualis  &quanta  fic.condici- 
tur:  his  rcs  inccrta,id  cfl,de  quanon  con/lat,  qua:,  qualis  &  quanta. 
In iUis  plus peti  pocefl:  in  his non.  In iUis  certa  debet  elTe  fencencia : 
in  his  inccrta  quandoque  toleratur.  In  ilSs  idj  quod  in  t  c  rc  ft,  du  pli 
quantitatem  non  excedk  ;  in  his  ad  id ,  quod  rcucra  inducicur  da- 
mnum  ,reddi  dcbet.  / 

I  f  DM  rA.tTid.lt  D.dtdB.tmpti.ltf.  D.  4»  prtctrio.  §.32.  & 
fcqq.viGpb.lnft,did8  l.vn&  ibiDi.C$i.dtfent.q%4protoqmdmttr- 
$m 

CCCLXXXVIIL 
Sunc  &  Condi & ioncs  quaed am  p r eiTe  fi c  di<5tar ,  ex  quibus 
condi&iocauiTadaudirTcrta  Condi&ionemutui  ;  quod  iiia  non 
oritur  cx  c  o  n  cr  a  ct  u ,  vel  ccrte  n  0  n  ex  nominato ;  haec  oritur  &  qui- 
demex  nominaco.Inillam  non  modo  quancicasjfed  etiam  corpo- 
ra vcniunt; in hanc tantum cjuantitas. Iit' pceniccntia cauflGun  oat; 
huic  propria  contra&us  obhgatio. 

US  D  dipr4fir.TtT9,hJ.&rifC*  ttf^ immU$.&4.Dig4. 
t  $ndM  t**fim*. 
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CCCLXXXIX. 
Deinde  Condi&io  ob  turpcm  cauffam  difFert  a  Condi&ione 
caufVa  data:  quia  in  ifla  turpitudo:  in  hac  honeftas  verfatur.  Illa  da- 
tur  ob cauffam  futuram, pra-tcrit im  &  prxfentcmzharc  duntaxat ob 
futuram  .Iila  datur  fxue  caufla  fecuta  cft , fi ue non ;  hxc  cum  fccuta 
non  eft. 

ItJ  7.D.di  c$ndi8$btmfXMMf 

CCCXC. 

Item  Condi&ioTriticaria  dtffert  a  Condi&ionc  ck  mutuo: 
quiaillacuiufcunquegenerisrespraeter  pccuniam  numcratam  pc- 
titur:  hac  peeunia  numcrata ,  &  quxiibct  duntaxat  quamiras.  Illa 
cx  omni caufTa  compctit:  harc tantum  ex  cauffa  mutu*.  Iila ell con- 
di&io  inccrthhxc  certi.Illa  eft  arbitraria :  hrc  ftritti  iuris.  > 

{  lDM  inttrrog  in  mtfu  l  i  D  d»  ctndjrit. 

CCCXCI. 

Condi^ioquofrueFurtfuad^rfcrta  Rci  vindicatione:  quia 
etfi  vtraq;  domino  datur,tamcn  illafurti  obligationc :  hace  domi- 
nionititur.  Illaaducrfusfurcmeiufveheredemdatur  »  etiamnoa 
poffidentes:  hactantum  in  poffefforem. 
ivlt.lnfl.diohlttqmtexdM 

CCCXCII. 

Eadem  dtfFcrt  ab  a&ione  fiirti  :  quia  Ula  rcm  pcrfcquiturt 
narc  pcenam,  Illa tantum  domino datur  :  hacccuilibct ,  cuius inter- 
eft.  I  lU  inheredem  datucharc  non  cktur. 

d.%ylt.&y?tUU  7U  V.dtcondfurt. 

cccxciii. 

Huc pcrtinent &  a<5ti  ones  Qupd  metus  cauifa  &  de dolo  mi - 
Io:quiaet(iinvtraqucreftitutioritinintegrumcx  CatuTa  cuiufdam 
delicti  beneftcio  actionis  arbitrarix:  tamen  illa  vi  nititur :  hacc  call i- 
ditate,fallacia,machinationcad  circumueniendum,  fallcndum,  dc- 
cimend  um  adhibita.  Illa  in  rem  fcripta  eft:  harc  mcrc  pcrfonalis.  lila 
Tion  "mramat-ha?cinr^at.IUaettamftaIUcxtet  a&io  intra  annum 
datur:  harc  nifi  aliisomnibus  dcficientibus  non  datur,  In  illa  quod 
intereft,quadruplatur:in  hac  fimplatur. 

/•//././/.§♦  Wf .  D.dt  di!.  m4,L  i*,9fu?d  mttxtuf  l  t.dthk  qmm. 

•  1  cecxkfr. 
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CCCXCIV.  * 
A&io  itcm  quar  propter  capitis  diminutioncm  conccditur, 
difTertaduabusfupcrionbus:  qurailJacapitis  minutionem  non  re- 
fcin  d-i  t>fed  habet quafi  non  in teru cn itTet :  ha; quod  g(  ftum  eft ,  re- 
feindunt.  llla  nullo  plancdcli&ointeruenientedarur :  hzaon.  llla 
cempetitcrcditoribus  capitemmutorum  :  hacdolum  vcl  mctum 
patfs. 

cccxcv. 

Sunt  &  a&ioncs  quardam  mixtar,id  eff,partim  in  rem,  partim 
in  pcrfpnam;  quafdifferuntab  A&ionibus  in  rem  tantum :  quia  illae 
etiam  contra  non  poflidcntcm  dantur  :  ha:  tantum  contra  poflt- 
dc ntcm .  III a  £un t  dc  rc commun*':  ha: dc  propria.lUat ad diuifiouem 
dantur:  hx  ad rei  confti t u tio n cm .  In  illis  dominus  qui  ante non 
fiiit ,  conftituitur :  in  his ,  qui  fuit  &  eft,  hodiequc  talisdcclara- 
tur. 

§.*o.4r4ff.&j*/.ij.$.2.p./  m  hercifc l*  l ptn-D.com  diu.l.6%. 

C  CCXCVL 

AbAaipiiibittinperfr^ 
addiuifionemcompctum:ha:tantum  ad  perfonales  praeflationes. 
Illac  etiam  de  domiroooriuntur;bx  tantum  ex  obligatione. 

i.%  20  dtMton. 

CCCXCVIL 

Ex  mjxtis  dirTcrunt  Famiiiar  ercifcundar  6c  communi  diui- 
Jundoacltio^quiailladchercditatecommuni;  harc  de  re  fmgulart 
communidatur.Iliatniercohercdeilocum  habet.-hxc  intcr  locios 
aliofquecommunionem  habtmcs.  Inillam  veniunt  res  etiam  non 
corrimunes:inhanc  tantumcommunes.  IiU  femcl  tantum  datur: 
iurcfarpius. 

d.§.2o.l  4  Dcomm.  diuid.l  44  Dfm  b  rctfc, 
CCCXCVilL 

Adio  famiiia?  crcifcunda:  dirTcrt  a  Pctitione  hcrcditatis :  quia 
etfi  ambx  funt  de  hereditati:  uroen  ilU  eft  de  hereditate  inter  liti- 
gantescommuni:bxcdeaabrispropria.  Xlia.datux  aduerfiisherc- 
denr :  U x c  non.  Illa  poiTid en tj :  harc  non.  . Ula  aduerfus  iuft  o  tituJo 
poflidcntcm:hatcnofiitc».  lUareflUutjo  pr*  Jiuifr  pctituj  1  hac 

M  pro 
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proi 
tur. 

I  *./  *s  U*  /  f**vfm%mnJ&  c.  cmm.  fttm%mdL  #.  vkgf 
tmsbtrtd.§.TltJ:$f.m4. 

CCCXCIX. 

Dcniqnea&ioncsPrariudicialisetfiinrem  videmur:tamen 
aba&ionibus  inrem  propricdi&is  dirTerunt;  quia  illar  funt  deftat» 
h  om  ih  is :  har  de  iure  tn  rem .  IUar  i  n  iudicando  ©rarrogatuiam  prx 
ceteris  habent:  har  non  habent.lllar  coram  magifl ,  atibus  &  quidem 
maioribtts  difceptantur  t  har  coram  iudicibus. 

U&tjmJmm 

CCCC. 

Eardem  difTcnmt  ab  a&ionibus  in  perfcmam  non  modotan- 
tnm  cognofccndi.cV  perfonis,  quar  cognofcunt ,  fcd  &  quta  in  iHis 
ftatus  cj u arftio  vcrfatur ;  in  hts  obligat io.  Ittar  aduc  rfus  qucmlibet 
poftflorem  dantur :  liar  tantnm  aduerfus  cwitrahcntcs  vtl  dclin- 
qucntes. 

dSX&t?. 

CCCCI 

Ex  prariudicialibus  istfa  t  adio  Liberafis  &  IngenHitarJsrejwia 
illa  libertate  &  fcruitute  niittur:  harc  hbminrutc&  ingenuitatcllla 
domino  Telhomini  libcrodatur  :  hxcpatroiie  vclhoauniingc- 


•   L^&tt.DMhk  smflfii&u  DjSHxtJms  /j*.e>lt.2>* 

CCCCIL 

Adioitempratindicialisdclibcris  difTert  a  VindicarJone  filir 
non  tantum;quod  illi  efi  prariudicium  :haectn  rcm  adtio  :  fcd  & 
quod  iila  datur  filio  aduerfus  patremc  harc  patri  ad  uerfm  ftlium.  IUa 
iuris eft  prartorii : har  ci uilis, q u ippe ex  iure  Quirkium.  Illa  quafi  m 
rera  eft  actio:h  a?  c  rere. 
&  d,§.is.m*B.tth.§.z.l>  dttLV. 

CCCCIIL 

jj*     £       Sunt  &  aHar  Adionum  diuiftones  prarter  fumma  iftam  hade- 
yZtjrtj"    nus  expofrtam.  Quardam  enim  funt  ret  perfccutorie; ,  quardam  pce» 
nar,earq;  ditferunttfuia  illis  perfcquimur ,  quod  nobis  ex  patrimo - 
nio  abdlhis  non.  Iik  fum ex  domiaio  rclcontra&u  &  quafi  ex 

delifto 
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deli&o  vcl  quafi.   lllse  in  heredcs  tranfcnnt  :  hx  non  tranf- 
eunt. 

%.tf.&t{i]M*BkS  idtpetp.txtemp.tZ.ts  i  s  D  dtbupi  f- 
fkd9tldttt4.L,9D.d  O.&A. 

CCCCIV. 

Itcm  Aaiomim  quardam  funt  bon*  fidc  i,  quardam  ftriai  iu-  f *  fv£. 
ris.  In  itlis  plena  eft  eius.quod  di&um  aaum  vc  rft pra-ftatio : in  his 
ftr  iaa.  In  illis  vfur* ,fruaus>&  quae  mons funt  a»con fNctudi nis.ad  -  ' 
eoquequidquid  altcrum  alccri  exbono  &  *quo  przftare  opottet, 
pratftattminhisnon.lllarex  negotiisciuiiibusad  vtriinque  vtilita- 
tem  pertinentibus  oriuntur:  hac  non.  In  iliis  a d fcd us  habetur  ra- 
tio  :  in  his  non  :  &  proindc  in  iiiis  iuratur  in  litem  :  in  his  non 
itcm, 

$.2t.&  ibidixidtd&ion  l ;.$.#.£  7.  D.  dtntg  gefl. /.31.  $.  1.  D  dt 
pfM  /.ji.f-r  D.dttdil.td.d  I.4.  §  2  D.dtinbt.  iutand:. 

ccccv. 

Amh*  diftcr  un  t  ab  adioni  bus  A  rbitrariis,&  quidem  priores: 
cmiaadioncsbonadidciex  contradlbus  vtriufquevtiliutem  con- 
tinentibusoriuntur:  arbitrariar  cx  iure  in  rem  cVquroufdamdcti- 
ois.Illar  fua  natura  &  abfolute  aequum  bonum  poftuiant:  hac  ferc  ex 
accidenti,puta  propter  contumaciam  locum  ve.  In  illis  arfl  imatuc 
quantum  adori  reftitui  oporteat:in  huqucmadrf  odumin  Hlls  vna 
tantumcflfcntcnwa;  in  hjs  fcrc  dupkx.  Illarum  formula  cft  quan- 
tumcxhdcbona:harumquanCuma?quiusmclius,  IniUlsomnia 
funt  pieniora :  in  his  rciiriaiora. 

d  %.2tjo  &it.&tbiditti  i94Rm.Ut.DAt  K.yj.JJ).Jiffruk. 
findl.i.&sD.qutdiertolcf» 

CCCCVL 

Pofteriorcs-di&runtab  Arbttrariis:quiainaaionibiis  ftricVi 
turis  fcriptum  ftridumque  ius  fpedatur  iin  arbitrariis  arquum  bo- 
num.  lila*  potiftimum  ex  contrad  ibus  oriuntur:  harc  ex  iurc  in  rera. 
Iri iliis  vna  untum  eft fententia ,  eaque  iili  quod  didum  a&um ve 
^,adiuiaa:mhisf«reduplex,ca^proptcr  cootumaciam  acquum 
ium  fubfequens. 
d.$  tt&jtd.4*M.  . 

M   1  CCCCVIL 
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CCCCVIL 

Mi.  tx  dk-  Sunt &  A<5t  i  ©  ncs  e  x  aUcnis  contra&is ,  ex  quibus  E  xercitori  a 
Tm*en»*ff»  £  Inftitoria  diiferunt:  quia  ctfi  vtraque  p  rxpofi  t  ionem  nreoriatio  - 
ais  & debitum  eius  nominc  contra&um  rcquirit c  tamcn  illa  eft  ne- 
gotiationis  maritimar:  hxc  terreftris.  Illa  oritur  cx  negotio  cum  ma- 
giftro,'tmb  &  pro  magiftro  ruiuis  gcfto:  hxc  ex  negotio  cum  inftito- 
rc  non  ctiam  cum  eo,qucm  ille  praefccit. 

§.2  iwrfflftt*  qmmdl+rt.l  iS.m4gi/l.D.ieucm.48. 

CCCCVIIl. 
A  duabus  i  ftis  diflfcrt  a&io  Qupd  i  u  lTu :  quia  illae  funt  ettam  de 
negotio  h ®m i n  is  libcrnhxc  tantum  dc  ferui.    Ulae  prarpofitioncm 
exigunt:  hxcimperium  vcl  mandatum  domini. 

$  1.&2  quodcumttqutmdl.ftt.Uj.D.dtfTtur. 

•CCCCIX.  «  • 

A  6t  io  Quod  iu  flfu  &  Tributoria  diflfmmt:  qnia  illa  impcrium 
vel  mandatum  domini  ppftulat :  hxc  faentia ,  id  eft,  patientia  con- 
tenta cft.Ma  ih  omnibusomninorebus locum  habct ; hatc  tantum 
in  mcrce  peculiari .  IUa  dominus  i  n  folidum  tcnetur :  hac  pro  rata  fui 
dcbitiparte. 

4).%.t.&^  tptodcum (§qtttttisl p  t  Li . ^Mct.dt  ffttt .dMt$n$» 

CCCCX.- 

AAiodePcailio&l  nbiitc)riadirTcrunt:quia  illa  locum ha- 
bet  cvth  depeculioncgotium  geftum  eft  :hacc  cum  in  mcrce  pecu- 
li  ari.Illa  in  nceotiis  ignorante  domino  aut  fine  eius  voluntate  geftis: 
harc  dominofciente.  In  iUadominusnonhabet  priuilcgium  dedu- 
Aionis:  in  hac  habet.  Ula  datur  in  td,quod  eft  in  poculio,  &  proindc 
*  inminusquamdebctur:hzcinfoiidum. 

S  4.&$  i t  fmdcmu  /  j.§ fipimXvlt%.vU.  D.tim4,  c*up. 

CCCCXL 

Deniquc  a&io  de  In  rem  verfo  differt  ab  Aatonedepecnho: 
^uia  etfi  vtraque  vna  vidctur  a&io,maximc  fi  intentionem  fpe&es, 
&  degcfto  a  feruo  ignorante  domtnodatur :  tamen  illa  eft  de  geft» 
adnccelTitatem  &  vtiUtatem  domini ;  harc  etiam  4c  alio  modoge- 
ftis.  In iUa dom inus non  habet priuilcgium:  in hac  habct.  Ilb  eftin 
foJidum:  hatc  in  id  dunuxat,quod  eftin  peculto.        •  * 

4S  +  &S*- 
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CCCCXIL 

Sunt&  Noxalcs  actiones,quzdirrerunt  a  fuperioribus  cx  a- 
l*niscontra£tis.quiaillc  funtexdeli&o  :  hjt  cx  contra&u.  Illar  ex 
fa&oferuorum  duntaxatoriuntur:  harctiamcx  filiorumfam.  Illz 
pccnam/  ha-  rem  perfequuntur.  Illac  petitionem  habcnt  diftundi- 


Pr.juidtum  *pr.&$.vk  dttuxMlaS. 

CCCCXIIL 
Eardem  differunt  ab  a&ion  e ,  St  auad  rapes  pauperi  em  fec  i  fl  c 
d icatur:  quia  ctfi  in  hac  quoque  noxar  aeditio  veriatur :  tam en  illae 
oriuntur  ex  dcli&o:  harc  ex  pauperic:  &  proinde  itke  cx  iniuria:  harc 
non.  Hlx  funtdcferua  hxc  deanimalibus  contra  naturalem  fcri- 
tatcm  motis. 

CCCCXIV. 

Denique  AaioSi  quadnipespaup.diffcrtab  aftione  de  Pa- 
ftu:  quia  illa  datur, (i animaJ  contra naturatn  moueatur :  ha?c  cum 
pccudcspaftunaturaliterfuntvfar.  Ula  ad  noxar  ctiam  dcditioncm 
competit :  harc  tantum  ad  damni  emendationem. 
'    dpr.fiquadrpMBp.l.vlt.CddUfuI.l  14  Ddeprtfivtrk 

CCCCXV. 

Prarterea  a&ienes  quardam  funt  perpetua*,qua*dam  tempora-  Agf  % 
les,  qu  ae  di  rfcrunt :  quia  etfi  ambs  tempore  quodam  defmiu  ntur :  ta- 
men  ilia*  20.  vel  3 o.an nis  finiun turjhar  anno.    IHat  ciuiles  fun t ,  har 
prartoriar.  IUz  fere  ex  iure  in  rem  &  contractu  oriuntur  rhxex  dc  fi- 
tko  y  cl  n  egotio,  &  n"  mili . 

/        pr4ftj0.nl 4**tim.pr.dipnp.  &  tmp.  *8. 

CCCCXVL 

Dtximus  de  A&ion  ibus;  fcquuntur  lam  Interdicra,quar  diflfe-  In  ti  a- 
nintnontantumabilliSjVtantedictum,  fed& aDecrcto; quia  In-  dicta. 
terdi&um  cft  priuati:  Decrctum  Magiftratus.  Hluda&io  quardam 


Prdtmttrd  l.i+U* DMrtiud.liwpr. 

CCCCXVII. 
AbExceptioneiqua;  dc  poirdTione  da  wr.dirTert  imcrdi&um, 

M    |  .  quia 
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quUintcrdidoadiointcncauir.Exceptioncexcludltnr.  llludeilde 
pofle«1oneadipifccnd3,retincnda  &  rccuperanda:  hxc  tantum  dc 
retincnda. 

U.%.4  D.nip/§.2.&feq.Ddri.ttr4. 
Pnkik  CCCCXVIII. 
/ht.z*kitit  foteiuHSoromquajdamiuntP^ 

toria,qua;dam£xhibit«ria,exquibusj>rimaprohibcnt  vcl  yetantj 
cetera  duo  iubcnt  lllis  ndbis  in  pofleflione  noftra  vcl  quafi  vis  vel 
quandoque.impcdimentum  quod  ad  vfum  vel  opusnerivetatun 
Kis pofldfio  vdlocus  reftitui:  vcl  etiam  penona  autrcs  cxhiberi iu- 
.  bctur. 

%,i.dtl*ttrd. 

CCCCXIX. 

Rdtitutona  vero&  Exhibitoria  difrerunt :  quia  illis  reltitu- 
do:hucjihmmopctitur:cWproindemillis  frudus  &  omrascaulTa 
rdhtuenda vcnit:  in  his  prxfentia  corporis facicnda  eft.  Hla  funt  de 
rcbus:  hxc  etiam  de  pcrfonis. 

lUMmttrll  ttlylt.D  dt  v.  s. 

CCCCXX. 

Interdi&a  Exhibitoria  diffcruntab  a&ione  ad  Exhibendum: 
quia  illa  funt  fcre  dc  rcbus  cxtra  commerrium :  ha?c  dc  iis ,  quz  funt 
incommcrcio.Ilia  ferc  nituntur  iure libertatis  vcl  poteftaus  :  harc 
iure  dominii  vcl  fimili.  Ulaiudicio  c  x  traordinariocxpcdiun  tur,  hxc 
ordinario. 

lij.Dutdtxbik  /.8  C  vn  t vi 

CCC.CXXL 

M+  E#ffif  Deinde Interdi&a  quxdam  funt  adipiicendx ,  quxdam  rcti- 
jRtm.  nend*,quxdam  rccuperandx  poiTeflionis:qtjx  "ditferunr,  ouod  pri- 
mis  pofleflionem,quxnunquam  noftrafuit.adquirimus:  iecundis, 
quara  iam  habcmns,tuemur,  Tertiis,quam  amifimu.%rccupera- 
mus.  Prima  iurc  quodam  in  rcm  nituntur ,  cetera  rwfleflione  oatu- 
raliv.clciuili. 

S.dtifJifdlt.%  flt.  D.fl 

CCCCXXII. 

sii'upiU,  Ex  In  tcrdi&is  Adipitcendx  difrertln  terdi&um  Quorom  bo- 

norura  &  Quod  lcgatorum :  quia  ctfi  ambo  ad  vltimas  voluntatcs 
pertmcnt  :tamcn  ifiud  cft  dc  herediutc ;  hocdc  rcbus  legatis  &  fi- 

deicom- 
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deicommiffis.Illudfbhbonorotn  pofirffori  datur :  hoc  etiam  hc- 
rediprefTcdt&o. 

4  %.?  dtmterdj i.D  f  v#r.t#»  / i.  D.^miUgM. 
CCCCXXIIL 

IdcmlD.Quprumbonorumdiflfcrt  a  PofTefforia  hcrcditam 
peritione^quiainillopoffeiTiocorporum  :  in  hac  pofTcflio  iuris, 
adcoque  dominium  p rxtorium  yerfatur.    Illud  in  pcrfonam  eft : 

h  rc  in  rem.  Uiud  momcntario  iudicio  cxpcditur :  hzc  ordina- 

*  .  * 

no. 

d.Sj intfrd.U.D.dtprfbn  prt. 

ccccxxiv. 

In  ter  di&u  m  Saluianum  difirrt  ab  a&one  Scniiana :  quia  et/i 
ambo  rcmedia  iure  p  ign  crati  tio  nituntur ,  &  ad  auocandam  poflcf 
fioncm  dantur:  tamen  Ulud  aducrfus  colonum  datur :  hzc  ctiam 
aducr fus ali os.  flfud  in  perfonam  crb  hxc  in  rem. 

ccccxxv. 

Interdi&a  Retinend*  poffeflionis  Vti  pofsidetis  &  Vtrubi 
diffcrum:  quia  etfi  ambo  funt  dc  polfcfsionc  rcrincnda  iisque  vin- 
cit,qui  litiscontcftata;  terrvporcab  aducrfarioiniufte  non  po/fidct : 
tamcn  illud  eft  dc  rc  immobili  :hoc  de  mobifi. 

d,$,4Mimnd.Umpr.&§.i.D.vtip*fidin.D.rftuh. 
CCCCXXVL 

Intdrdi&um  Vtipofsidetis  diftert  ab  Interdi&o  ,  quodvi 
autdam ;  quiaiUud  cft  prohibitorium;hoc  rcrtitutorium:  Itindad 
impedienda  fa£h  pertiaet:  hoc  ad  opera.  Illud  datur  aduerfus  iniu- 
ftcturbantem:hocaduerfusopmfarientem  etiam  iufle.  Illud  foli 
poffciibridatur :  hoc  etiam  non  pofsidenti,dummodoeiusintcT- 

d  §.4./  i.D.vtipoftd  l  i.l  15  tt  P  QgdriMKilm. 

CCCCXXViL 
Idem  dirTert  ab  Interdi&o  dc;  k  inere  a cftuq ue  priu ato :  quia 

etfi  vtrumqueeft  de  poifeffioncquam  quis  fine  vttio  qua  aduerfa- 
Tium  habet,retinendam;  tamcn  iilud  eft  dcreimmobni  adcoque 
corporakhoc  dc fcruitutibus rufticis,adcoq;  dere  incorporali.  lllo 
▼incit qui  poflcftoncm  ncc  vi  nec  clam  nec  precario  ab  aducr fario 
litis  conteftata:  tcmpore  pofcdet ;  in  hoc  qui  anno  ab  aducriarioita 
•onpofadct. 


.    Qfi  MaTTHII  HvBNEHi 

d-h'4*&dU  l.2.D.dtiti*  AtluqutpriuAto.' 

CCCCXXVIII. 

Interdi&um  dc  Itinerc  actuque  priuato  differt  ab  actione 
6Tonfcrt'oria;quia  iikzd  poffeflionejhajc  iurc  in  rcm  nititur.  In  tllo  dc 
fict o;in  hac de  iure qusritur.  lllud  in  pcrfonam  eitj  haec  in  rcm. 

d.l  ldtitm.Atlun  pr  u.1  2  infi.D fif  ru  vmd. 
CCCCXXIX. 

Imerdi&um  dc  itincrc  duo  habctcapita;  quorum  pritis  pro- 
hibitorium  cfl;  poficrius  reflitutorium.  Illoagitur  dc  vm  (cruitti- 
tumruihcarum;hocdcrefc6tione.  Illovtitur ,  qm  hoc  nr.nnd:ctis 
feruitutibusiuftequaaduer^fiirium  vfuseft  ;hocquipiaricr<  adoca- 
crir.iusfibicfTcrcficicndi.  InillofcIiuspofl.fTioius  qujftl  o;fu  h<  c 
etiam  proprietatis  vertitur. 

dli.l.j.u  &ij  D.dtitin  Atlu^prtu.  !l2  $.2  D  dtlnttr  '.' 

CCCCXXX. 

Hucpertinontlnterdictadeaqua  Cotidiana  &:  a-fliua  ,  qus 
ditferunt,quediIludeftdeaqua,qUacdiiciafsiduerolct ,  vdarfliuo 
tempdrevcl  hiberno;  hocdcaqua.quaarftate  fola  vri  cxpedit.  Illo 
ita  mterdiritur ,  Vri  hocannoaquam  duxi/ii:  hoc  ,  Vti  priore 
«cftate. 

/ 1  mpr.§.j.tp  ji.D.dttqu*  cotid. 

CCCCXXXfc 

Rt(*?*r.  Intcrdictum  Kccuperandz  drcitur  Vnde  vi ,  &  dlffertabln- 

terdi&o  Yripofsideris^uiaillopoiTcfsioamiflarecuperatur  ;  hoc 
quaradhuc  noflra  efr.conferuatur ;  &  p"oindc  illud  datur  dcicdo; 
hoc  pofsid enti.  lllud  vi,q uam  voca nr , v x pul n ua  ;  hoc  turbaoua n:- 
titur.  1J 1  ud  (emper  aduerfus  pofTidentem  datur ,  vc  1  qui  dolo  defi it , 
pofsidcre;  hoc  quandoq  uc  aduerfus  pofsidehtcm;qua  ndoque  non. 
Hlud  datur  non  tantum  iuftcfcd  &  iniufleab  a  drerfat  io  pofsidcnti; 
hoc  iniuflc  ab  aduerfario  pofstdenti  rlon  datur.  IUud  fepc  p cenale 
oft,  hocnor. 

%.4.6.7.d4Uittrdl '.;  6  f.Cjmdtti  l  vn.&ibinot.  C.vttpofiid. 

CCCCXXXII. 
Interdi&u  m  Quod  vi  au  r  ciam,dift\  rt  ab  Intcrd  ffto,  Vtrubi; 
quia  ili  ud  reftitu toriti m  cfl ;  kpc  proh ibitorium .  Illud  ad  opus  per- 
ti  nct;  hoc  fere  ad  fact  u  m .  lliud  omn  i  datur  cuius  intcrefl;  noc  tan- 
tum  pofsiden ti .Illud  1 1 iani  adu crfus  poflcfforem  operis ,  hoc tan- 
ttimadueifusunbantcm. 
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CCCCXXXIII. 

Deniquelntcrdididearbonbus  caedendis  di%o  fpnt  capiu  , 
qworum  prius  arborem  ardibusimpcndentem  fuccidipratcipit:  po- 
fteriusarDorcm  agre  iriipcndcntcm  vfcjue  ad  quindecimprd  s  a 
terracoercetjikproiHdeiUudeftdcarborAus  collocandis,  hoc  dc 
fubtucandis.    •      '  '  { 

lumf.DMdAud. 

CCCC  XXXIV. 

Interdicta  fequuntur Perfecntiones ,  quac  di H  eru n c  a Cc inui- 
cemjquod  Intcrdi&a  (unt  depoflWsione:  Pcr/ecutionesdeiuribus 
aliis.  llla iniudicio  u  adantu  1  :h z  tantum in  iure.  IUi  fcntentia;  hx 
dccrcto  definiumur. 

Pr.&  S.vlt  Inft  de  IrttrJJ  iji.§  2  Dig  Jt.de  l'.S.  t. 1.  de  ixtuord. 

ctg*. 

CCCCXXXV, 
Ddndcdifterirnt  Pcifecutiones  ab  AcYibus  icgitimis:  quia 
ctfi  ambo  rcmedia  magiflratuum  funt  ir  aioru.r :  t.imen  ill  c  adncr- 
fusirniitumlocum  habem:hieigi  volcntcm.  llljeiu.pc.iu-.hiau- 
ftoi itatccxpcdiumur.Ul radrem  familiarem  pertincnt  :  hinon 
item. 

dl.vt.%  2  DMV.Sl2.6l  DMojfprtcm/.I77  &ibintt.DMK. 
/§./. D,deV.O. 

CCCCXXXVL 
ExPerfecutionibus  d.n\.rt  petitio  laUiiorum  ab  Aclione 
Locati  conduiSi:  quia  illa  cft  perfccutio  prciTc  di&j:  harc  non  cft.il- 
la.cftdercbusiibcralibusatftimationem  non  recipicntibus :  hec  de 


i  1  DMtxtr.ctgn.l  t$6.&iUntt  Ddeprdfi.  verb. 

CCCCXXXVlL 
EriifdemPctitiorcftitutionisminorum  differta  ccteris  rc- 
ftituticmumfpcciebus:quiaiam  dictacfpeciesa&ione  expediuntur: 
noftrapcrfecutione.IIla;  ob  metumjdolum.abfentiam^atus  muta- 
tionem,&iuftumcrrorcm  dantunhareobasutem.  111*  maio.ibus 
maximecompctunt:hzcminoribustaiitUDi.  . 

U2  s  O  dtmmttgr  rtftt  I U  t+.%.\  <jrfn.  T>4Utdwtx**f.L 

N  ik* 


0$  MaTTHIj€  HVBNERI 

zdedol.mtll.tj.n.tnfdtmmerj.i.&pafiim  Digijl  fxqitftm  S4*jh 
MdWTt* 

CCCCXXXVIII. 

Eadera  difrert  ab  Impctrationc  veniaraetaris  :  quiaillaiurc 
quodammodocommuni  fit:h*cpUne(ingulari.  Illa  a  magiftratib. 
conceditnr:  hxc  a  principe.  Iila  damnum  quod  lubrico  artatis  cuc- 
mit,corTigit:harcmiuorcmlocomaforisconfIituic.  * 

d.ltj24.DMmm.t.t.C*h*qkittn.£t4t. 

CCCCXXXIX. 

HucpcrtinctBcneficmml.3X.deedia0Diu.Hadr.  qu©d 
differt  ab  Interdi&o,  Quorum  bonorum ,  non  tanrum  quod  illu 4 
eft  perfccutio:hoc  interdicfnm:  fcd  &  q/od  iilud  hcrcdi  vcro  datur 
hoc  tantum  bonorum  poffcflori,  &  proindeillud  datur  retiam  non 
petitabonorum  poftffione  :  hoc  tantum  petka.  iHudexcaufla 
tcftati  tantum  compctir,&quidem  (i  teftamentum  exhibcatur,non 
viuatum:  hoc  etiam  ex  caufla  intcftati,  lllud  aduerfus  «mncm 
pofil-i  iorcm  ctiam  iuftum  datur :  hoc  tantum  adnerfus  pofleftbrem; 
iniuftum.  UludewamdcMjcorporalibusdatur  :hoc  tantam  decor- 
poralibus. 

d.1 3 &iHDD.mttrcettT+Cifb  §  3  \*JiM'mtn.U 
HnXu&rCmd. 

CCCCXL. 

jt*tuf»thn4i  Aecufatronibos  vcro  eognarar  funt  A&ioncs  •  a  quibns  ta- 
mcndifTerunt:quodAdioncs  ibminio  &  obhgarionc  nkuntur  t 
Accufarioncscriminibus,&proindciHa!runtde  iurc  fingulorum; 
hx  dc  inre  quafi  Reip.r  ornaputacriminis.lllarum  ordommusfo- 
lcmnis  cft,harum  maxim 

§  i.dt*ai»*-p'&i  *  &tti  pniUni 1 1  D.iod&dtctminf.tb. 

CCCCXLJ. 
Huc  pertincnr  Adioncs populares,  quar  difterunt  ab  Actio- 
nibus  p  rc  fTc  didis:  quia  h<  ius  nngulorum  pericquuntur :  flfar  ius 
populi*  H* funt  i n  patrimonio  ii n gulorum : ilic  pon  runt.  Ux 
ab  co  cuius  intereft  duntaxat  intentantur  :  illar  cuifibct  cx  populw 
dantur. 

4§j.lnJlMd&,l.4$.DMV  S.U  &t.t.Dittfl.  i<ptp.*8.  Cic.2, 

Vm. 

t  CCCCXLIi 

•  ... 
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CCCCXLII. 
EatdemdiffcruntabAccu/ationi^us:  quia  etfi  ambatadiut 
publicum  pertinent,  &cuiKbetex  populo  dmtur:  tameniH*mul- 
damfcreperfequuntur.hatpeenam,  eamque  vtplunm«m  capita- 
lem.  Ilbt  ob  damnum  rebus  fere  datum  dantur:  hx  ©b  1* fam  roaic- 
ftatem,cardcm,&eius  generis  crimina. 

dli&tt.d.pop.tdli  U.  D.dtpuhliuU 

CCCCXLIIl. 

Dcniqucad  Remediaiurisrcfcrripoteftquibufdam  cafibus  ****rfl*4 
au&oritaspropriatquardirfertab  A&ionibus  &  remcdiis  iam  cx-' 
pofitU:quiaiUafineau6toriutepublica:  harc  cum  ea  expcdiuntar. 
Tla  planeeftcxtraordinari  i,  cV  pauciflimis  cafibus  locum  habct:  h  zc 
orduiaria,  &vtplurimum  adhlbentur. 

f.r  C  <jK*nd  lu.vnic.Jintiud  l $.& ibiDd.D.dtiuft  &im.  l.ijtM 
ELUf 4  C  Umd.  4  Oeiku!. 

CCCCXLIV. 

Eius  fpecics  przcipua  efl  D». fcnfio ,  quat  differt  ab  Vltionc : 
quia  illafitad  propulfationem  iniuiix :  hatc  ad  vindi&am.  Illain 
contmenti:harcexin6cruallo.IlIapccnamnon  merctur,cum  fpc^ 
cics  fit  i  u  fti  t  ix  :hx  c  meretur,iicct  extraordinariam  quandoque. 

dJyl  t  C.vndcri.l.it.S  6.D  dcfonjtbnt. 

CCCCXL  V. 

Defcnfio  iam  di&a  fi  ad  cardem  progrcdiatur,  diffcrt  ab  Hn- 
micidio:qura  illa  iure  fit,adeoquc  j  cenam  nuliam  habet:hoc  iniuria 
fit,&  pcena  capitali  vindicatur. 

d.l+&ibiDd$sl  ftdepubliul.&dt&tb  j47. 

CCCCXLVL 
Drnunciacio  quoquc  h-.  c  pertinct ,  cuius  fpecies  prxcipua 
petcftitiodiffcnaPiOtcflationc:  quiactfi  vtraque  fit  teftato,ta- 
menilIaptohibitioneraccrta?reihabct:  harcaniminoftri  indubHs 
dcdarationem.  Illacftdc  fufto  alicno :  hxc  o^e  fuocuiufque  dic"to 
autfado. 

/  40.D.deV.S.l  20  D.i  ddqm.bered  Li4T>.dtutggefltLt\.C  • 
«dlt4.%  fidmttrd &fi  Ddtrtligitf. 

CCCCXLVII. 

. .  j/      •  ■ 

A  dioncs  earumque  cognata  fcquumur  Exccptiones,q  diffc; 

N    «.  rurit 
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nintabAdionibu$:quiahispcrfcqi)imuridquod  nobis  debctnr  : 
fllis  iftam  pcrfecutioncm  diflvrimus  vci  excludimns.  Hi$  tclum 
quafi  in  auwerfarium  mttimus:  ilKs excipimus.  Hac  funt  ^uafi  ha- 
feitus:  tllar  quafi  priuatio. 

fr.lnpM att 1  2  mpr.l  22.inpr.n.<!etx(tpt. 

CCCCXLVIIL 

DirTcruntaDcicnifonciquiaillis  aduerfusac^ibncm  inhiftam 
■os  tucmur:  hac  aduerfus  vim  &  iniuriam  re  vd  verbis  iHatam.  IUat 
iniudicioadhibiuiudic  saudoritatelocumhabent:  harc  extra  iu- 
dicium. 

dl.2.T>.dt  (xcept  pr.&*0  prkriim.lnft.nd  dl$.  Dig.  dtmft.& 
iur.dl  vnrc.Cfu4rutlu.imic.fint  ud. 

CCCCXLIX. 
Diuic*untur  in  Dihtorias&Peremptorias:qtiarurr}  iMartan- 
tum  ad  tcmpus  noccnt:  h.r  fcmperagentibus  obll  <  ur.  Illa/temporis 
diIationcmtribiMnt:ha'/cmpcrrem,  dequaagitur  ,perimunt>  ac 
quul  hoc  Inco  dt  o:  dine  rarnm  dicamtts. 
$  9  &19  Infi.dttxctp'  l  j.D.ttd. 

CCCCL. 

Diuiduntir  cV  in  r  as  qi  atRii  funr,&  qui  Pcrfonsr :  quarum 
llxctiamfid(i[ifToiib«sJantrr:h.T  tanttim  rco.  Illar  in  hcrcdem 
transfcruntunhar  non:  &  proiiidc  Jlx  ad  alios  tranfeunt :  harperib- 
narcuiufque  cokarreot 

§  vlt  infi.d-.rt  lic  * ?.D  d.  txctpt 

CCCCf-i, 

SpccicsExccptionum  lunt  van«c  ,  ex  quibusExccptioDoli 
&  Metus  d.rTerunt:  quod  lila  cx  caIHditatf,faiIacia,machuiatk>neve 
oritiir:hxcextimorcmaion%  malignitat  s.  Illagencralis  eft:  hxc 
fpecialis.  Illa  in  pcrfonam  cil :  h  r  c  in  rcm. 

$>.i. lnfi.de  tx  tpt  U§2.DJi  dtittUl. /.'•  D.qntdmtt  C4uf.l.  4.%. 
ptn  Ddtioi.mti  &mtttxstpt. 

CCCCLII. 

Pfarfcriptio  prcffe  dida , adcoque  ea,qtie  fpccics  eft  exce- 
piionisdilFertaJ^^quamcognatamcffcdiximus  Vfucapioni :  4] 

Suiaetfi  vtraque  cx  tempore  oritur:  tamenilla  moduseftexcluden- 
x  actionis:  ha:c  eft  modusadquircndi.  IJla  farpc  crTc&us  eft  huius: 
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a]  Vkdth.137.  b]  t.t.C  dtltmgttmpprdfc  t t.  D  dtdiutrf & 
ttmp.prdftr. 

CCCCLIII. 

Exceptionon  numcratxpecuniaMnmutuod.iK*  t  abea,  qtwr 
eO  in  ccteriscanfsisquiainillanulli  cauiTa  dabiti  prioris  prarcccht: 
in  hac prxcr dir. In  lia exct  ptoett  biennii : in  hac  perpctua.  In i-lla 
a&or  cxcrprioncrn  probat:i'i  hac  Rtus.  Illa  proprie  dicitur  exce- 
ptiononnuoicratarnccHniacthaccminusproprid  ,  &  rc&ius  cxce- 
l  tioinuV  bi'a?  pccuniandpdlatur. 

Lj.l /fiil4»CJttxi  ftnonnum  f.t. 

CCCCLIV. 

Exccptio  Pa<5li  de  non  petcndo  d  ifTcrt  non  tamum  a  Tran£ 
ac5Hone,vt  fupradiximus,#]fcd  &ab  Acceptilationc:quiaimid  non 
I  be  at  iplo  iure  a  pricri  obligatione : hacc liberat.  In  iiio  hftum  ;  in 
ha  c  ius  wr'atu, .  lllud  prztor:  hanc  ius  ciuile  tuetur.  b  ) 

a"J i  b  Ml>]§.j  dttxttpt. 1.27.^.2  DMf*a. 

CCCCLV. 

Denique  dtffcrunt  Exccptio  ScnatuJconfitlti  Vclleiani  & 
Ma  ^oniani.-  quiaillainintcrccfiionelocum  habcuharcinmutJO, 
Illafcemina?datur,bicfiliofam.Illa  in  debttorutn  gratiam  datur: 
harc  incrtdit©:um  odium;8cproindeilli  renunciaripoteft,huicnon 
potc/t.Wactiam  fideiufToribus  prodefhharc  non  prodtft. 

/  1.L2D  dHscm  Vti  U*  Lvb.f.flt  l  li.f  fitdu.  Dig  ed  / 7.§. 
mutui  l mn fol.D.dt SCUac 

CCCCLVI. 

Exceptiohibusadfimsfunt  Replicar,  Doplicar  ,  Triplicar, 
Quadruphcar  ,  cxquibusReplicae&Triplicx  dirTerunt  abExce- 
ptionibus,  Duplicis  &  QuadrupUcis :  quia  illar  dantur  a&ori  :  hx 
rco.  Ilbe  a&ienem  fartam  tecfom  conferuant :  har  cam  impu- 
gnant 

.  /  2.%t.2j t  D  dt txctpt.fr. & prur.  dt  rtplic. 

CCCCLVII. 
DirTerunt  Dupticc  &  Quadruplicarab  Exceptionibus  :  quia 
Exceptiones  a&ionem  immedtate  impugnant.    Duplicar  vero  vel 


Quad ruplicz  replicas  vei  triplicas  imracdiate impugnant  ,  &  aft  io- 
■cm  non  nifi  medtafe. 

d$t&s.1*ft,dtRtpl. 

N  3  CCCCLVHI. 


jn.  Matthia  Hvbneri 

CCCCLVUI. 
Iam  dic"ta  dc  iurc  aclionum  excipiunt  Probationcs  &  Pn*- 
'  fumption«,qu*dirTerunt  :  quiaillaecx  tcftitim  dictis  aut  inflru- 
mcntorum  fcripturafuinumur,adfidcm  ncccAario  ficicndam :  hx 
cx  vcrifimiJibus  argumcntis  &  conie&uris  ducunmr.lllx  argumen- 
tbaliundeadfumptis  :  hat  inntis  nituntur, 
hf/i/  lvlt.&uJ>dtfrtb  &fr*f 

CCCCLIX. 

Inftramenuautcmduorumfunt  gcnerum  :  Inftrumenu  in 
fpccie  &  Litera.  IUafiiiitlitenepublicz,  hzpriuatz.  Hlaaperfona 
publica  vclutfcriba  magiftratus  vcl  tabcllione  icribuntut :  ha?  a  pcr- 
fonapriuau^vtfuntjvcrbigratiaj^rngraphz^cautiones,  cod<.x  ac 
cepti&expcnft. 

ItC  dtiuraw  /  rop.-dl  d.nd. ' gtft*.&  ibi  not  C.d  reiud  Ij.  C.  dt 
prob.l  10  Cjjmptt.mpgu  N 

•  CCCCLX. 
Iufiurandum  qitoquc  huc  pertinet  ,  fcd  arbftrarium,  id  i  (\, 
■  quod  non  de  eadem  rc  ccrtis  vci  bis  lejre  dcfinitis ,  fed  cx  ai  bitrio  8c 
volunute  iudicis  aut  partium  concipitur.  [<]  Cuius  fpecics 
Volunurium,  Ncccffarium  &  Ii  idicLIc  difFv  runt;  quod  prima  fpc- 
cics  cxtra  iudicium  dcfcrtur :  fccunda  &  tcrtia  in  iudicio :  Primam 
&fccundim  pars  parti :  tcrtiam  iudcx  parti  dcfcrt.  Pi  ima  &  fc- 
cunda  funt  ex  cdido  Prartoris  :  tertia  cft  cx  Conftitutionibus. 

[a]    l.i.ir.fUtwS-fidetqudLD.d.Lr.iur.    [b]  //54- 
%.ditprdtor  l31.Ddtikrjur.~l  f.C.eJvidGiph.Commdt  Oiuif  tur.  th. 

CCCCLXL 

lam  di&a?  fpecics  differunt  a  iurciurando  in  litem :  quia  illis 
resin iudicium  dcuu&a  probatur:  hocid  quodintcTcft,arflimatur. 
HlarexqualibttcauftalociHnhabcnt:  hocex  contumacia  vildol» 
non  rc/iicucntis.  liiae  quandoq;  cxtra  iudicium  &  a  partc  paiti  dcfc- 
rumur:  hocuntum  in  iudicio  &  afoloiudice  dcfertur. 

l.4.%  2 U  CMinlkiurdnd» dl$t  &pjfim.D.dtme'ur. 

CCCCLXII. 

Expofitisiis,qux  ad  abfoiutam  aSionum  confiderationcm 
.  .  1  peru- 
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pcmncnt.rJrquumeftiVtdeOrdine&ProccrTu  iudicii  vidcamus.  . 
Diftcrtautcm  IuJicium& Aibitrium :  qutailludeftiudicum ,  hoc  JjSTJ^ 
arbitrorun^j&proindcHliidp.-artcr  Icgem  a  magiftratu  proficiici- 
tur:hocalitigantibnJ.!Hudljgtbusad.'tridum:noc  non.  Hlius  eft 
(cntentia  &  cxccutio,huiusnon  efl  Ab  ilJo  adrx  Uatur :  ab  boc  non 
adpcNatur. 

Iptn  D.dtiudicJ  8/,§  t.dt  VOliioD.derceept.t  i  Ceni-tM t. 

fat.f. 

CCCCLXIII. 

DitTcrtiCognitioncprxtorta:  quia  illud  iunseft  ordinarif : 
hic  eflcxrraordinaria  Id«dcftiudicis:ha!cmagHtratus.  In  illofen- 
tcnri . :  in  hoc  dccretum  interponitur. 

/ /71  $.*  B  dt  V.S.li.$.2  D  dtR  VJ  is.^i.D.demin  l.  lojD.deK. 
I  l.jo  D  dtadq.rcr.domt.t  de  txtnogn 

CCCCLXIV. 

IudiciumdhiiditurinPriuatum&  Publieum  :  qu«nimrlrad 
eftdedominio&obligationc:  hoc  dc  crimine ;  &  proinde  illtus 
pc  AxutioadMftgulorum  commodnm  pcrtinct:  hutus  advtilita-  * 
tcm  R.cip.  Ulius  ordo  eft  minus  folcmnis  :huius  eft  v.taxjmc  fole- 
nu  i . 

§, /  inflMeaprlnflJtpnbiud  &  dicttur  mf. 

CCCCLXV. 

DrirtdeludiciumaltudeftPrimum ,  aiiud  Sceufldum.  rn  il- 
.  locaufocoram  inferioriiud  cctra&atur:  in  hoc  coram  fupcriori. 
Illud  eget  in ius  vocation e,ed .  tione ,  litis  cor tcftationc ,  rureiuran- 
docalumni2,&vtriu(qucpartisprz(entia:  hoc  non  egct  Hlud 
totam  cauiTam  pcrtra&at :  hoc  tantum  cauiTas  adpeuationum  , 
quasa&orreddit&probat,iudexcognofcit,  &:  fuperiUis  pronun- 
ciat. 

/  /  C  dt  didt.l  r/f.§  iUndc  detemper.4ppek\Li&tJ.  D.dttdptl- 
kt, i  Gi,  h  dtd  ffetup.de mterp.ndptU  &(ap  d: taextqumdd. 

CCCCLXVI. 
Partcs  iudiciorum  tres  fmn:  Primapertinctad  hjdicium  infti-  / 
wendum&ordinandum  :  fccundaadexerccndum:  tertia  ad^ini  •  mdituUu. 
cndum.  (n)    Inprimogenere,quaperfonaspublicas  ditfertMa- 
gtftratus  &  Iudex;quia  ille  iurifdi&ionem  &  lmperiu  habct:hic  tan- 

tum 
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tum  notioncm.Iile  ab  co,  qui  ius  maieftatis  habet ,  conftituitur :  hic 
aMagiftrat*.  *.] 

a)Dt:tntC4pitd&trioproc  fm\qumvocant.    b)l.  $.D.itf$ 
'  %udl.4$.iD.»tmt>TTQg.iniurefac.U.Dtgtft  dil.  lul.deambtu.  Arift.j. 

CCGCLXVIL 
Iudcx  a  Principe datus dirfert a  iudicibus  ccteris :  quod  ille 
v ice  (acra  iudicat ;  hi  no n .    Iilc aiium  iudicem  dare  poteft  !  hi  non 
pofTunt. 

L3.Cfi4dtirf.rmmd. 

CCCCLXVIII. 
Qua  priuatas  perfbnas  difTcrunt  A&or  &  R  cus  :  quia  illc, 
quodfibidcbctur.iniudiciopcrfcquitur^hic  excludit  quod  inin- 
9  tentionem  condcrnnationemve  dcdudnm  cft.  Ilic  ad  iudicium 
prouoca::  h;cprouocantemfcquitur.IIIeinuitusad  iudicium  non 
venit:  htcinuimsvcnit.  Illiusifriciumcftinvocandoinius,cdcn- 
do:hu  ius  in  excipicndo,lillcndo,&  fimilibus.  ' 

dprJt  *ait*l  t.inpr.DM  xctpU  13  D  dtmddn.  C.**Uw.C. 
v  nmttn/tt  dg  rt.§.vlt  :nft  itvwt.tmluigt  t.defttudat. 

CCCCLXIX. 
.  DcindedirTcruntAduocatus&Procurator :  qniactfiambo 
negotia  forenfia  aliorum  tra&ant:  tamcn  illecauffam  orat,  aut  ius 
J(uppcditat:hicnonitem.  Itie  forenfcs  iibciios  & -prcccs  ooncipit: 
hicnon.  IUefincmandatoeP:hiccummandato  :  &proindciile 
male  adminiftrans  mandati  a&ione  non  tenctur;  hic  tenctur.  llle 
clicntem  habct:hic  dominum  Uiehonoratior  eft  hoc. 

/ 3  Cjt trrtrtd  luoc.l  t^.aduoc  D.ittxtra.  tgnit  & d  xiadpr.i. 
D.dtprocurat. 

CCCCLXX. 

U  ims  \v9ts-  Iudicium  inchoatur  Vocatione  in  ius ,  quac  differt  a  Citatio- 
«*•  ne;  quia  ilia  iure  nouifsimo  fit.per  adoaritorem :  h arc  p raecon is  vo - 

ce,vel  edido  publkc  propofito.  Hia  ht  ad  totam  litem  &  iudicium: 
ha:ceftfpeciali«. 

d  $.wlt  it  pten  tcmlttig  ly.Dmtegr  rtft  I.16  $Di*m.  D.  itimt 
fiftiN.f3  iq6  &  Ht.Dudr.t  dtjfcd/  7. 

CCCCLXXI. 
Kadem  ditfertab JEuocationc : quia  tUafit  pcr  adparitorem:  - 

hjfc 
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hmt  per  liceras.  llla  fit  iuris  cxporiundi  cauna:hzc  oli  cauflas  afcas.  II- 
heftgeneralis,ha:cfpecblis. 

§ ttitmlitig  6s  >j  D.i#i*fo / r  Fig.<jutdfi4*t 

CCCCLXXIl. 
Eft  autcm  dupfcx  in  iu>  vocatio:  vH  fit  per  nidiccm  s  altera 
per  principem,earu  m  q ;  ula  eft  ordinarta :  hsrcextraordi  naria.  II  la  ric 
pcjadparitorefli,quipetitioncm  a&dris  apud  iudicem  depotttam 
reo  adfert,eutnquein  ius  vocat,rco  a  tcrgpr  Cc  libeHo  fubfciibcnce, 
qUod  libtllum  accepit,  &  promittcntc  iudicio  fifti :  hxc  fit  fi  apnd 
princip  :m  libcllus  dcponatur,  &  is  Hbcllum  iudicimittat,  &per  iu- 
diccm  poftea  rco  innotefcat. 

CCCCLXXIIU 

HucpertinentCautioncsitidicial  s.qux  dirfctimt  accteris:  c**t*,»di- 
quiaillaepropteriudicium  rcde  inflitucndiun  &  cx^q>eridum  in-  inlk. 
tcrponuntui  ihzproptercauuasaiisJll  t  futu  prxtoiix:  h*  iudicia- 
lesvtlronuentiorfal  .-$.. 

t.t  q  if4tkd  cag  &fiqq.  t.t,dtfo*Lpuw  &$fiqq  t.t.rfufr. 


CCCCLXXIV. 
Iudicialium  cautionum  prarcipux  funtl  idicio  fifti ,  &Iud'- 
catum folui: quarum  illacftdecomparendoiniudicio:  harcdcfol- 
uendo td  quod  iudicatum  eft;  &  proinde  illa  ad  iudicium  inflitucn 
dum  rertinefchxcpotiffimumadcxequcndtim.  Illiusvnadf  clauf- 
fuir.huiustres  in  vnum  collatar.dere  iudioatt.de  rc  dcftndcnda ,  dc 
dolomalc:  licetprima  fit  potuTtma. 

ttJtfttkdl  t  Ut  Sftnult  Divdicfiim  U9.D.it4  ttftiUt- 

CCCCLXXV. 
LibellusautcmdupIexeft,ConucntionaIis  &  Accufatorius : L,ie^ 
quorumiUcaorionem  :  hicaccufationcmcononct.&proindenle 
proponitius,quodnobisdebctur :  hic  pcenam  publicam.  Ille  finc 
tcmpore&  lococoncipi  potcft:  hic  non  potcft. 

§./  Imft  dtaMwt  l  j.&  ib  Dd  C  de  tdtnJ  1$  &-.b  not.D  44  4C- 

"^*'  CCCCLXXVI. 

LibcIIus  Conucntionis  aiius  eft  in  a&ione  i  n  rem  :  alius  in 

O  adione 
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a&toneinpcrfbnam. InilloacTord  citfe  dominum  cflc  v<.rc]irit7:' 
ir»h*creum  fjbidarcfaccrcor^rterc.Inillac^ufa  proxitna  dunta- 
xateftcxprimcnda:in  hicctiam  rcmota. 

§./  / /4  Jid8»nl3.D.dtkert!.petitli4  §-  *■  D$deexceftjt** 
iudcU  m  verr.Brifs  form. 

CCCCLXXVII. 
Dcindclufiunndum  CaIumnijeduplexcfl*Vctus  &Noi)umrv 
qnorum  illudanteluftinianura  receptum  fuic  :  rtoc  a  luAiniancT 
pritr.um  cftintrodudtum,  Illud etiam  in  cauflis  extraiuiicialibus 
prxlUtun  hoc  tanturn  in  iudicialibus,&  proptcr  iudiciorum  fince- 
ritatem.  I!ludquouistemporc,h©ctantum  in  ipfa  litis  contefta- 
tione.Illudetiimapcrfonisnonlitigantibus  prarftatur,  Koci|iti- 
gantibus,iifquc  Omnibusctiam  parente  &  patrono,  ne  quid  dcfor- 
ra  a  v  t  r  i  u  fq  uc  d  i  ucr  f 1  d  i  t:a  m  us» 

lzQ.de*  ratn  propt  c*'  l.j4  &p*fim  D.deiuttm.N.  r> 
CCCCLXXVIU 
titk  ttnte-         Litisautcm comcftatiodiftcrtabEdmone  jquuluutiotart- 
Uar.-o.  iCO:  Litis  conttflatio  ifediriXla  nudam  nrgotii  narrationcm 

coutinct:hxcp:atcrca  rciad  cam  rcfponfionem  Teu  contraiwftio- 
nemapiKiii  dic^m.    lllat.mrum  gmusactionis  apcritrhactetam* 

c.  »Bftamnarrandodeclarat.  I!ia  non  deduciturrcsin  indkium:  hac 
dcducitur.  II(a  tes  controucrfa^antu  ndicitur,haciisvcra. 

U.Cdtktu  contcjlmntl.dlj.c  detdendo.l2.§.t.&§.fin4utem.C. 

d.  rurtt.r  prpp  calum. 

CCCCLXXIX.  .  * 
c*ntum*tiM  Huc  pcrtinctCorKumacia,  qua- in actorc  ante  &  poft  fiterri 
conteftatamal  oatqucalioiure  ccnfetur.  Piiori  enim  cafu  fit  cir- 
cumduetio  termini,&  vocatio  pro  nulla  habc»ur:  poftei  iori  (i  a&or 
meademcontumaciaannum  perkuerauerit,  poft  iudcx  veUpram 
rtumaiudicioabfoiucrc&actoreminlitis  expenfas  condemnare, 
vclipiamcaufam&litcm  •eftibusrcceptiscogaofccrc  ,  &  tandcm 
dcfinirc. 

///  ft.Cdeiud.N './». 

CCCCLXXX. 

Inreocontumacia  tam  antcquam  poft  litem  miftione  &  ferV- 
tentfa  punitur,qua?  duo  remcdia  d  iftcr  u  nt :  quod  prius  eft  imperii : 
pofterius  notionis.Illud  pignus  prartorium  tribuit;  hoc  id  quod  per 
ax&oncmiakaUciumdedu&umcft  ls. 
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Lj.0.4t Ti iud L S  D.qutm.dt  & qutn  iudtx. 

CCCCLXXXI. 
Exccptionum  din^rcmiaquaordtncm  iudictortim  rfbqtiod 
HxccptioncsJiLtoHacautc  liuscontcfbtiL  n  m  fnnt  opponendr, 
initiofiifloafori  dcclinatoriis  :  percmptoriatctiam  poft  oppont 
poffuut.  iiia;  ante  litis  contcfiatiunem  fttnt  probandar:  hxpoft 
eam.  , 

IZ.l  fl  ptn.&  vlt. C.dc  ox  tft  l  6C.  it pr*f  loug  ttmp.  < 

CCCCLXXXII.  ,  ♦ 

In  Peremptoriis  autt  m  vcl  reus  fatctur  intentioncm  a&oris,  •  ■ 
,,vcldubitatdcca,fcd  vtrobiqucoppofitacxccptione.  Priorj  cafude 
t  cxcettionetantu-n  ajiitur ;  poftcrioti  initiodcidionc, poftdccx- 
,  ccptionc.IIIo,rcus  tantum  ptobat;hoc aSor  &  rcus ;  fcd ilic  primo, 
hicfccundoloco. 

v       /  o&ibi  trudtt  a  pb.  C.  dt  txctpt. 

CCCCLXXXIII. 
Piobationum  pcrceftes&  tnfttumcnta  harc  eftqua  modtvm  *rob*tuntt. 
dirYcrentia  ;  quod  ilia  flatim  poft  iitis  eontcftationcm  ficri  dcbct; 
jjSzc  qOandccunque  rieri  potcft  ,  dummodo  ante  lcntentiam 
fiat. 

FdC  t  1$  §.iD.dt  trxnUn.v.  Myuf2.olfj3.  &6obf $6. 

CCCCLXXXIV. 
.  •     Editio  infl;rumentorum  fit  vtl  ante  vei  poft  litis  contcftatio-  Edititms 
.  ncm  Illafitpartiijhaeciudici;  adeoqucilla  rei;ha?c  iudicis  docendi Infhnmt* • 

&  inftrucndi  caufla. llla eft  cxemplorum:  ha?c authcnticorum.  IUa ttrum 
*  fiqcdic$  Confulcfit,  h*ccumus.illatantumfitab  a&orc:  harc  et- 

iam  a  reo. 

m.tdttiouisJ.n.T>.d  tdtdo&not  ibiinttrctttrotGipk. 

CCCCLXXXV. 
Sciitcntia.c|«raliasrcsiudicatadicitu^dirTcrta  Dccrcto:^tua 

ilh  cft iujicisrhoc nugiftratus.  llh  in  iud  cio ,  hoc  fn  iure"  intcrpo- 
nitur.IIlaincauiTisordinariis:hocin  extraorduiatiis  iocum  habct; 
llla  omni  Hngun  concipitu!  :hoc  nntum  Lattna. 

/ t.DJttff adftjf.t.g  §./ dtofproconfl.4* D  dtrthdlu  Cod dt 
fknt&iuttrloc.omiud.  - 

CCCCLXXXVI, 
Eadcmdiffcrtabliitcrlocutionc^cjuia  illa  fincmcontrduer- 

O    i  x(\x 
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fia?proi**ncbtionciudicisimponit:hxc  cauiTam  aJ  fincnVprzpa- 
rat.Iliafemclbtamuurinonpoteft,  hxcpotcH:  Ab  ilh  adpeiiatur: 
abhacrcf;ularitcrn«n.  t 

Uli+Lss.dtrti  de.l34.CJt4dfeti?,  Coddtftut  &u*«!«. 
mmhittdtj.Cftmmutt  tftft. 

CCCCLXXXVII 
XemeJim  Exfcqu cn *\x  fc  n  jcnna  rcmcdia  funt,Actio  iudicati &  Impc- 

•xfc^utnda.  r»m,id  cf',  ixf;  cutio  qua :fit  pcr officium  Pra toris. Illa  aprWo  in 
(tMvuu.  iudicium  deducitui :  hoc a  mag  ftratu extra iud  cium  cxcrcctur.  llia 
ordinaria  cft :  hoc  rcmcdium  cxtxaordinarium.  I lla  idcm ,  q uod  a- 
'  ctio  principalis pcrfcquitur:  hoc  pignus  iudicialc,  &  cx  co  dwra&o 
foiutioncm  tribnic.  lilatam  in  actioncin  rcm  ,  quam  in  pcrfonam 
locum  habct:hoc  tantum  in  a&ioncin  perfonam.  Illa  in  pcrfonam 
eft.hoein  fcm. 

Itttltl.j.Ujl+e  44  61  D  dereiudl  6  $.  ittmfcrtbtt.  Vigdt 
fttnlUC.de  rtb.  te  ./ if.%.ereditof.D.d  figu.Lis  &f /M.Dmrtiu- 
ditlfifiguort.D.deiurit. 

cccclxxxvhi. 

Iam  di&um  Impt  rjyaj  d-ftvrt  a  Miflionc  in  bonortm  pof- 
fcflfioncm  prcflcdtd. : quia * tf»  ambo  remedia  funt  impcrii  mixti, 
&  pignus  tribuunt:  tamcn  iitad  cx  caifla  iudicanlocumhibct:  hacc 
propterlatitationcm  vd  adfc&atam  abfeniiam.  Illud  pignus  iudi- 
ciaietribiiit.  hac  p:  artorium  :  &  p.  oindc  lllud  polTcfTioncin :  harc 
tantumcuftodiam.IniiioAatim&quitur  pignus,  venditio  &  folu- 
tio:inhacnon. 

1 3.& 4D.de  iurud  8  d.t  >f  D.deti  ittddh  D.qmbext4tif.mfof 
t.$.C.defT4t  pgn  t.t.  Cfitn  e*«f  iud. 

CCCCLXXXIX. 

Idem  lmperinmdirfm  aTramiationc  poiTcfli«nis.*  quia  etfi 
hxcnonminus.quamiliutlimpcriimixticft,&  proindc  magiftra- 
tus:  tam  cn  illud  adhibctur  ex  caufTa  iudicati:h*c  cx  caufa  rr  cndac ii 
&  non  pi srftitx  cautionis.  lliius  vfus  maif imc  cft  in  actiorTibus  in 
|>erfonarr.:  huiusinadionibusin  rem.HIud  poffcffionem jficurjra- 
rjscauffatribuitacuinfpediftraftionis:  hac  poiTciftonciriabfoiutc 
dat.cumomnibuscommodis  ,  in  primis  vero  remiiTione  oneris 
probandi.  . 

dlts. 
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dliilvt.DMmvmdL*  C.vbimrtmMclt».!.  g.c.quomodo  & 
qvAnloiudex.  \ 

+  ccccxc. 

DcnKjuediffcrtaReftituriont pcr  manum  miiitarcm,  qux 
ircm  impcriimi.<titrt:quiaiIIndinnon  reflitutoiiis  locum  habct  : 
•krt  in  reftitutooBtaiitum.  Iilud  vnafcnteritk  nititur :  W  duplici . 
lUud  pignus  eiulquediftra&ioncm  tribuit ,  adceq;  non  illaai < pfaua 
rem  ,  quae  in  iudicium  dcdu&a  eft.-ha-c  in  remiftam  jracifctri- 


4i  is.DMuiud  US.DStK.v.ls.Dntfiifmti  Ly%  2iJXwtm 

CCCCXCL 
MifTio  fapradi&adifferta  MiiTione  ex  canifa  damni  infc&i « 
quia  i!la  vnicum  tantum  habetdecrctum:  hatc  duolcx.  Ilfius  caufta 

isuamni 


tio  vel  adfc&ataabfentia  a  iadicio:hu ius damnum  nonduni 
fcaum,quodruturum  veremur.  Illa  tantum  cuflodiacn  tribuittha-c 
bcnt  ficio  primi  decrcti  poiTciTionem,  bencficio  fccundi  dominium 
vc  1  vfucapiendi  conditionem. 

dly.D.futbixumrnpJfli  l$t.7J.i^mBmm  &t4.DdD.d* 
d+m  inftQt. 

CCCCXCIL 

Deinde  ditfei  t  a  Translat ionc  :quia  i  lia  fit  ob  latiutionem  vel 
adfcctatamabfcntiam;  hacobmcndacium  &  non  przftitam  cau- 
tionem.  Ilia  in  quibuslibct  act  ioni  bus  iocum  habct:  harc  in  actioni- 
bus  in  rem.  I  Ua  c  urt  ocham  tribuit:  harc  etiam  poffeflfionem. 

d I.7.D  fuik.tst (tmf tUvh.DJtR.vj.i.  c  tHmt msBk  ipm, 

§  pen.  C  dtprsfiript  /o  vtl 4t.ann.l2 .§. vlt.B  dtttiLtt. 

CCCCXCIII. 
I^imusdeiudicioprimo  :fequiturfecundum,  vel  AdpeUa- 

cllar*>  a  Jtcftitutionc  in  imegrum  :  quia 
UIaettcemmuneauxilwm:haTccxtraordinarium.  Illatamum  ien- 
tentiam  refcindit;  harc  ctiam  contratffcus  &  negotiaaJia.Ula  cauffam 
abvnoiudkcadalterum  ,  &quidem  ab  mferiore  adfopcriorem 
transfert:  harc  non. 

Ilhftlfm  D.remrdt  kdb  U.lt 6  mpr.Dig.dtmintr. U $, 7.  V  l 
p  n,D,4dptH  M  C  fi mm.rtmmi.  &fitt. 

O   3  CCCCXCIV. 
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CCCCXCIV. 

LibcUus  adpcllationts  diffcrt  a  Libcllo  Conucntionis:quia  ilje 
iniudtciofccundo:hicin  prtmolocum  babct.ltiecaufas inicrpoiita;  ( 
adpellationis  compl .  ditui :  hic  adioncm. lllc  icripto  velfine  fcrt- 
ptoficripotefl:hic  tantum  fcripto. 

II i  l3,Lp<».DM4dpiU.§.i4.dt<ais &ibin*. C§dicJe$Jn- 
*.  t 

ccccxcv. 

Huc  pcrtincnt  Apofloli ,  cjui  alias  dicuntur  Iibtllus  dimiflb- 
rius.  Abhocditrert  LibeUus  rcfutatorius  :  quia  ill  dliudicis:  hic 
partium.  IUoiudex  infcrior  caufam  afccum  actisad  fupcriorcmiii-  .. 
mittitihoc  partcs  iam  di&um  libcllum  iudit  is  rcfutanr. 

dJ.ptn.D.deadptQ.'  i.&  2.C  d.  relat  l.iS.§  ptn  C.d<  adpiU. 
<     '  CCCCXCVl. 
Vdhm.        v  ,  AdpeUmonicognawfuntNuUitas  &  Rcuifio,  qaippc  quac 
fentcntiam,*icot  Acipciiatio,impugnanr.Scd  diffcrum.NulmasS* 
Adpcllatio:  quiaiUa  eft  de  fententia  ipfo  iurenulla;  hatc  dc  iniufta. 
Illaper  priftinam  adionem  introducitur :  harc  iibcllo  adpdlationis. 
f-Tlbctiamapudinfcriorcmiudicem:ha!cfcmpcr  apud  fupcriorcm 
tradatur.  v 
Panorm.m  c  uvfttm  qut.dt  rtfcrip. 

CCCCXCVIL 
. -  Reui(io,qux  &  Suppiicatio  dicitui  j  dirfert  ab  AdpcRatione : 

J  *  ^uUctfinraquecAdefentcmiisiudiCum&iibeiiovuIgariintcrpc- 
nitur :  tamcn  Hiaefl  i  dccrctis  prasfccci  p  i  xtoi  io;  h  x.c  a  icntcntiu^cl 
*'  dccrctis  iudicum  aut  magif  t  ratuu  m  infcriorum. 
Ltb. DMig-fr*ff>r*t.l  3:$$  C. 

CCCCXCVIU.  , 
im  tMd.       '  Vmxnm  de  It!rc^rhiato:proxirrrum  cfl  vt  dc  Publico&Sacro 
difpieiamus.  Pubucumautem  inPcifoms  ,  Mu^eribns&Rchus 
confiflu.Pcrlonsr  amcm  publicr  funt,v.  I  p.  iuatar.libc  yix  cum  irr.- 
perio  vel  potcftatefunt;  h  t  quae  fine. 
i  2if.D.dtr.S.t  i.Cfirect.prouiuc. 

CCCCXCIX.  M, 
'  InPerfanispubhcisPot  fl.is  &  Digiutat  maximc  cor.fidera- 
.tur,^uaTdifFcmm:qtiodtUacftiinpcrii:ba;jhoiioris.  Illa  cflmagi- 
ftratu*:hzc  ctiam  pi  iuatorum.  lila  cum  hac  fcrc  cft  coniuncta :  harc 
ab  iila  fcparata.  /  2 1  r. 
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1 2i$Dde  V.S  l  t.&t.t.D.dtof.eim  cui  mand  eftiurkd  t. 1.  Codic. 
de&gmt. 

D. 

Pbtcftatem  late di&am  in  Rcpub.  habent  Pr incipcs  &  Magi-   ,  * 
ftmus,fcd  illiu? poteftas  eftimperii  fummi>vcl iuris maieftatis :  hu-  *' 
ius  imifdi<5tionis,cV  proinde  illiuseft  ius  ferendi  &  abrogandi  legrs,. 
bcllicVpacisjvitac&necis.-huiuslius  diftrahcndarum  controucrha- 
ium,autpunicndorummaleficiorum.lUius  poteftas  lcgibuseftfo- 
]ftta:huiuslegibus  adftricla,  / 

S  tlnft.dtl  V.G.&C  lm  mfrTt.dt9jfpnffr4t.l3  Dig  dtitrk-' 
dia.ljt.D.dtLL  Arift,3.&4.r9tit. 

D  I. 

lurifdi&to  iam  difta ditTert  aNotioilc:  quia iHa  eft  magiftra- 
rus  h tc iudicum.lUa  eft  imperii:ha?c non. 

/  j  D.dtremU+.S  i.D.de;nttrrogtntu>ef  ( l.vltim.  Bigdeof. 

fim. 

DII. 

Eadcm  difFert  a  Cognitione  Prartoria:  qnia  illa  eftimperii: 
hiFcnon.Ilhtam  in  extraordinariis  quam  ordinariis  occupatur: 
hic  fcrein  extraordinariis  tantum  IUa in  ciuiiibus  &  criminalibii, ; 
hxcia  ciuilibus  tantum. 

di.i.&vlt.Ddtof.t'tm.dl3.D.dtiurudt.t.dtextraord.  M,  , 

DIIL 

A  Legis  aftionc  differt  :  quia  illa  in  contentiofls  :  ha*c 
in  toluntarris  occupatur.  Ula  imperio:  harc  a u dtoj  1  ta tc  nititur.  Illa 
in  ciuilibus  &  criminalibus  occupatui :  ha?c  t  mrum  in  ciuillbus.llla 
coram  tribunali  exercctur:  haec  etiam  de  plan  o. 

IJ  &3  dtof.proc  l.4^  i  &Lvit.D.deimtTrog.iniure.  $. 2  inft.de 
Itterr.  • 

*  DIV. 

Deniqueab  Officio  magiftratus diflfert :  quia  illa  lcgis  aftio- 
nera  non  coatinct:  hoc  con tinet.  Illa  tantum  in  diftrahendis  c«n- 
trouer (i is & puniendis maleficiis  occupatur :  hoc  ctiam  in  d  1  fcipli- 
nomaliifquead  rveipubl.curam  pertioentibus. 

-    Li  DMkWkdJ  44.6.%yl.7  L9D.deofpW9nf 

DV. 
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DV. 

Diuiditur  lurifdictio  vcl  potiuslmpcrium  in  merum&mix- 

tum,qui  dirTerunt.:quod  iliud  in  criminalibus:  hocin  ciuilibus  oc- 
cupatur.  illud  inanimaducrtcndo,  adcoquc  pcerfls  capitahbus  att- 
ifqucad  exifhmationcm  pcrtincntibus :  hoc  in  fcuiter  coccendo, 
adeoquein pignoris capionc,prchenfione,vinculis,  pra toiiis iiipu- 
lationibus,&  limilibus.  Illud  lcgi  fpecialidatunhociurc  magiftratus 
compctit:  &  proindc  illud  mandari  non  potcft:  hoc  poteft. 

d  1 3  &4  D.dtturnd.l  jS.D  dtpcen.  I  i  4  & s-D.dt  ej ttus  ui 
Trtnd.tfl  ttirud  1 2&.%.i  D.dd munnip. 

DVI. 

Eft&Iurifdi&iopropria  yJ  mandata :  quamm  illaiurcpro- 
prio  competir:  ha?c  mandato  magiftratus.llla  ad  omnescaufas:  K?c 
fxpead  vnumtautum.  IUactiam  cftcauflaiu  ucriminalium:  hxc 
t antura  ciuiliu m.  Iila tantum  eft  magiftratuurn :  harc  ctiam  priuato- 
rum. 

dJ.i  &tk.D.Jeoff ttml  1 1  \$  &i7D.4ti*rki. 

DVIL 

Mandata  Iurifdi£tio  difTcrt  a  Potcflatc  viccm gerentts :  q u ia 
illa nihilhabet proprii: harc  habct.  Illa  non  hahct,  qux  (pccialiiVge 
compctun t :  harc eius  gencris  plurima  habct.  Illa  tam  in  v rbc,  quara 
prouinciis  adminift  rat  u  t  :  hsx  tan tum in  prouinciis. 

d.l.i  &tlt.t  t  Cdtoff  ttmquitic. 

DVIII. 

Eft&  Iurifdi&k)  Prorogata,qu*dift"crt  aPropria  :  quia  illi 
confenfu  titigantium  datur ;  haec  iure  magiftratus  vcl  Iege  fpeciaii 
compctit.  IlU  in  ci  u  Uibus  tantum  locum  habc  u-  harc  ctiam  in  crim  i- 
nalibus.  lllafcrefingulariscft:  ha*c  vniuerfalis.  Ilia  in  perfonas  cau- 
fafquciurifdidionisaiicnar  cxercetur  ;  hatcinpcrfonas  caufafque 
iunfdi&ionis  propriar. 

1.1$  D.dtiftrm  /.#  &  ibino.C  tod. 

DiX. 

Eadcm  d  frert  a  Mandata:  quta :lla  a  priuatis  datur :  ha?c  a  ma- 
gulrattLHlamagulratuitantomaaturyharcft^am  prtuato.  IUaad 
vnam  alteramvc  caufTam  competit:  harcetiam  ad  cauflas  yniucr- 
fas. 

dlij.&dU&rlt  Ddt cftimcui ntdwJ. 

DJC 
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DX 

Magiftratns  autem  alii  funt maiore*,a!ii  rmnomfquoram  iHi  ***tft 
lmpcriumjiOteftatcmvealiqu3mKabcnt;hi  fine  impcrio  or  potc- 
jtatefunt    IUiroen:crcpoflunt,&iubc«ciij  carcerem  «iuci  j  fci 
aonpoffunt. 

U.DAmwvh;Li2.§  u  mb  J)  dttudl  32  DAinmr.  I  w> 
dtVS. 

DXI. 

DcindcMagiftratus  funtvcl  vrbani,vcl  prouinciales,  vel  mo« 
nicipales; quorum  primiiusuwbcdkunt;  fccundi  inprouinciis; 
tertii  in  municipib.  Primiimpciium  pruffe  dtctutn ;  fccundi  pote- 
ftatem;tertii  ncque  imperium  ncque  potcftatcm  lub.nt.  Duo 
priores  maeiftratus  ferefunt  maiorcs  ,  Acmagiftratus  abfoJutc  di- 
«untur^.poKrcmirnagiftratusfuntininorcs,  i  fere  cum  vfd&lQu 
magifcratus  dicuntur. 

i.3.%  t.D  qutdmtt.ctuf.l  13  inf.}  V  S.l  ttlvUfdtrtl^.l.  13  f 
ad  iMUe.lj  mf.jf.ddl  ltti.».4ttft  iiff qutdqnk jutturM. 

DXU. 

Hx  Vrbanis  dirTeruntPrarfe&us  Prartorio  &  Pra?fc6rus  vrbi ;  vrh*M. 
quodetfi  ambo  magifttttusranimaiores,& vt  diximus  Vrbani; 
tamcn  illc  pmorio  &  prouinciis  aliquot  prejcfl;  hic  vrbi.  llie  cun- 
fiamm  prouinciai um maximam  rubet  potcfhtcm ;  hic  vrbis,& 
0 uod  cft  i  ntra  ccn  tcfi  mu  m  ab  ea lapidcm.  II I c  qmedam  iura maie- 
ftatisjVt condendarum  U.  &  non  ^rouocandi,  habct  :  hic  tantum 
mcnim&mixtumimpcriurruIileproKimum  a  Principelocumha- 
bet;hicnon. 

l.vn.D.dtcff.prdfprdt.  1  VMt.  Cdtfat.Prsfprdt.l  4C  dtprtcib. 
imptr.9fft  .i1.Dj  tffprdf,vrb,l.6  §.i.  Dig.dtiiUtf^&rtl^tjS.l^. 
CodiQ  dt  dttMf.  Cdfittd  Itbr.  4J  &i  1. 

DXIIL 

.  - 

Idcm  Pracfe&us  Prartorio  diflfert  a  Magiftro  militum :  quia  fl- 
lcin  paganosomncmomninohabctf  oufUtem;  ctiam  iq  prouin- 
cbrumprarfidcs;  hicin militcstam  equites,quampcditcs:imo& 
in  Duccsvci  Com  it  es  mil  i  ta  res  fingularum  Prouinciaru  m.  Illins 
iurifmftiopaganacfl-huiusmilitaris.  llle  quardam  iura  maieftaus 
Jbabcubicnoii.  k 
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t.t  tk  of.frtf.fr  bi  &t.t  Chof.mtg  miUt.li.&2.C.  dtofit.mu 
lt4r.ikd.Xou  /4;.  " 

DXIV. 

Magiftfrmilitumdiffrrta  Magiftro  officiorum  :  quiaillius 
poteftasmagiseftin  diftrahendis  controuerfiis ,  &  puniendis  ma- 
lcficits:huiusinregendadifciplina  moruminpalatio,&  curando 
eurfu  publico.  «  •  \ 

/  *J.4-&tl.C.deof  W4g.ofif  1 9  Cdefurfful. 

DXV. 

Pracfe&us  vrbi  &  Pranor difFerunt:  quod  ctfi  vtcrque  in  vrbe 
imperiumhabctrtamenilhusimperium  eft  &  merum  &  mixtum: 
huiusduntaxatmixtum:&proindeilletam  incriminalibus,quam 
in  ciumbus  occupamr:hic  tantum  in  ciuilibus.  XII i  non  tantum  o- 
mnis  iurifdi&io ,  fcd  &  cura  &difciplina  torius  vrbis  incumbit:  huic 
dtintaxat iu rifdicrtio  &  quidem  ci u  lk 
4  UD.dt0f.fr4f  vrbittdeoff ft4t. 

DXVI. 

Ex  Prouinciaflbus  differunt  Proconful  &Piarfcs:quia  ctfi  am- 
bo  mnt  magiftratus  maiorcs  in  Prouinciis:tamcn  illecft  prouincia- 
rum  populi:  hic  Inr  peratoris.  Ille  eft  Scnatorii  ordinis:  hic  equcftris. 
Uletogatus:hicmilitans.IlIefex  fafcibus  vtitunhictantum  quinq;. 
ltleiusdeportandihabet.^hicnonhabetjniliinlnfulam  fibi  ab  Im- 
pcratorcadfignatam.lHeinfigniaad  vrbem  vfque  rctinct :  hic  fimui 
cx  prouincia  egreffus  eft,ca  amittit. 
Iftnfdtofu.fro  onfDiohbft. 

DXVIL 

Proconful&Leeatusciusditferunt:quiailleiu  fiia  prouincia 
habctimperium  fege  ubi  deLtum  ac  pjaefcripturo  proprie  acprin- 
cipaiiter:  hicnon  habcviifi  aProconfulcmandacum.  Ille  triounal 
habet&  li£orcs,&confilium:hicnon  habet.  Ulc&mcum&raix- 
tumimpcrium,&lcgisadionemhabet:hic  mixtum  duntaxatim- 
pcrium,&  particulas  quaflam  legis  adionis. 

U.lilAim*dUl3  UU.U4.  Ddtof.fro,o>f. 

DXIIX. 

Legatus  Proconfutis  &  Qsfaris  differuntKjmaMle  turifdk5tiQ . 
Bemhabetmandatam:hicDropriam.  Illcimpcrium  duntaxat  raix- 
tummic  ctiam  merum.Ike  in  prouincias  pooult  mittitarmic  ingm- 
pcraioris.  «/  I4. 
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/./*  D.dtnccuf. 

DXIX, 

Comcs  facrarum  Iirgitionum  &  rerum  prfuatarum  diffe- 
nintrquiaillethcfatnosgubcrnatopcrquefircalcs:  hic  fubftantiam 
Vrin  rpis:  6c  proindciHecft  Rcipubl.hic  non. 

( Senat.vtUUr.t.t.C  decffic.comm  fucr  Urgit.  &  ditffic 
nm.rttumprmt. 

DXX. 

Vterqucd;rTertaPfocuratore  Cacfaris  :  quia  iHe  nuioreft 
ivJ»giftratu> :  hic  minor.  Illc  Procuratorem  fub  fe  habct :  hic  illi 
paret.  Ille  merum  impcrium  habct :  hic  mixtum  habct  dunta- 
xat. 

MH.adt.tC  dt  tff<m  ficr,  r.Urgit.t.  i»/.  D.  dt  ojjic.procur.  (Uf 
Briff.iMniq.ci8. 

DXXI. 

Prarfectus  xrarii  &  Procurator  Caefaris  dirTerunt:  quod  illc  res 
fifci  &  principis  in  vrbe  curat:hic  in  prouinciis. 
fBriffj.unitqc.t9. 

DXXII. 

Magtftratus  Municipales  funt  Duumuin\  qui  diffcrunt  a  D  e- 
fenforibus:quia  illi  funt,quafi  Cofl".  hi  quafiTribu  nUIIi  ex  dccurio- 
numordinelcgunturmiexplcbciorum.  Illi  ciuibus  omnibus  prar- 
lunt-.hi  pUhi.  Illiinmunicipcspotcftatcm  habcpt.-hietiam  in  rufti- 
cos.lllipigrioriscapronem&ius  cautionis  dc  damno  infe&o  exi- 
gcndztantumhabcnt:hietia.'ti  multfcar  dictioncm. 

1 29  ^.magijlrAtw.D.ad  mun  i  +.D  d  dum. ittf  1 1. 0.  de  alb.fertfr. 
ViM  i$  %Minde.&%  nuu\tftcult.&l  6.7  S.inf.i?  C  dedeftnf ciuillj.§t 
pen.D.dtdtcur. 

DXXIII. 

I-demDuumuiridirfertmtaDccurioiiibusiquiajilifuntqujfi 
Coithiquali  Scnatorcj.IIIi quibuldam  cafibus  impcrium  aliquud 
*^benr:hi  tantum  confilii  potcftatem. 

>**  &paff  Ddtd  m.Ltm nes  iudices.C  d  $.  Nou  4^  &70. 

DXXIV. 

DifTeruntautcmDecurioncsaPI(.beiis:quiaiIli funtp  rforue 
publicx:  {ii  priuatx.    Illi  fuflibus  aut  qusflioni  11011  A&iiciuu- 

P    2  *  tur, 
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*ur,  ncq;  tn  metatium  vel  opus  metalK  damnanrur,  vct  rurcat  figun- 
tur,vcl  ad  beftias,aut  in  opus  publicum  damnantur,  ncque  vmi  ar— •  J 
uruntur:quxomniifuutinhisalia.  In  ilios  ftnc  pcrmiHu  Principiv  ✓ 
nonpotcfsanimaducrti:inhospotcfl  Ilti  a  muncrtbus  extraordi- 
nariis  funt  immuncs:  hi  non  funt. 

Lf%.iJl*fereJ  i$  1 28  S.generutittr.Ddepeen  Ldetmiemtt.  C§i.  de 
mktjl.il  D  quvtdo  apptll  fit  v  trif*  *nti»  1/. 

DXXV,  a 

Huc  prrorientCiuitater,  Cariar,&  Collcgia:  &  Ciuitasqui- 
dem  diffcrt  ab  Vrbc :  quia  illa  cft municiptorum  :  h*c  Komz  & 
Conftantinopofis .  Hla prittatorum  loco  efl :  hatc  pubfica.  Hla  cu- 
riam  habetrharc  Senatum.  Iila  Curialej.-harc  Senatores.  Hla  Duum- 
ntros:hxcCoflri!bdcrcnforcs.'h*c  tribunos  plcbis  HlaiusRcip» 
non  habcuhzc  faiuo  iui  c  Piindpts  habet»  lila  yariia  &  grauibus 
muncribus  fibiccla  eft  :hacc  noneft. 

/  33J  vlt  C  d  iecur.1  ts  &ftq  T>ie  V.St.t.CJehertKtif.  &*k- 
mtt  feqq.t.t.Cdtiem.nb.Rem.&defluuHklimr.^ 

DXXVI; 

Curia prcfte  didta  diflfert 2 Senatu:quit  ilfa  cft  in  municipi» : 
Kicmvibc.niafenatusmmordicitunhic  maximus.IUa  confiiium 
de  caufsis  kuioribushabet:hic  dc  rcbusc»iu£unqttegencris,etiam 
graui!simis,au&oritate  Principis.  In  illam  cooptati  prardia  fua  alie- 
«arenon  pofTunt,muItifqiif  oneribusobf  gantunm  huncnon. 

d  y.&llvk.Ci  dttur  L3.D.quodcHM%rniiurft $  Ciemr. 
hb  i.t.Cdstr*dd.cm.t.ucJede  *r  vrbRem 

DXXVII. 

Collcgialicita  funt  v^Iilficita,quardiffcrant,nuo<I  ilfiscoe- 
HndiiuslcgcvilSCtocratpcrmifTum^hisnon.  I»  >  hercditates  & 
Icgata  dari  refbtuique  potcra.it:  his  non.    Hlis  fyndicum  &  patro- 
num  habercpermiflum  erat:  his  non.  Hlis  arca?  communfs  habcn- 
dar.pccuniarqueincommuneco^enda^ius  compeut:his  non. 

t.t.  Die  CeUtg  t  cum  f  n*tm.Ditreb,iub.Ltelkgtum.  Oeherei. 
mfitiU.i  26.$  vlt.l  rlt.D.dc mun.  &  hon. 

DXXVIII. 

Scauitur  cHgnitasjquac  in  publicisperfbnis  triplex  e/hSenato- 
ria,E  quelbis  &  Pei  fc£i£imatus.  Harum  dignitatum  primaefl  ma- 
ainwixunda^mcdia^inferior : tertja^rnfiiiUL  Prima  cfl  corum, 

qu* 
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i^mconlilii  pubrtcicaufTainSenatum  Ic&ifimt,  &:  his  nuptarum» 
rt&cx  itfdcm  iuioruin:fecunda  ccjuitun  Teitia  nonnulloium 
pi*fidum,vclie&orum  prouincia::  Dua*  priorcsct«am  ftante  R.cp. 
rucrunt:poftrema  fub  Impp.^cepit. 

t  t.dtfntt  U.CMtqurftJrnrtJ.fuCAfirfiftjrMs*. 

DXXIX. 

S.iMtoriadignita$eAiUu/lrium,fpe<ft-bilium  cV  cIaii£imo~ 
rum.  Prima t  ft omnium  maxima :  fecunda  mcdia  &  inrcrior  ;te«ia 
infima.  Prima eft  coruir, qui in  fenatu  /ententiac  dicendar  ius  ha- 
bcnt;fecunda&  tcrtia  ceterorum.  Prima  &  fecunda  m a giftratu um 
fcrc  efl  maiorum:  tertia  fere  m  inorum . 

Ivlt.D  mfin  l i.C  vbiftnat  wttifmJmC  dt-ann.&CMpk.  Lg*. 
Itf.C  dtapptSat.l  26.CM vfurtt.c  vtdigiit.iT4: 

DXXX. 

Magiftraubus  relpondent  Cmes,qui  differunt  ab  lncoJi<;cjwia 
itfi  natiuitatcudoptionr,&  manumifsk>nc fiunt :  hi  dom kri io.  I ! k 
ciuitati  renunciare  non  pofltint :  h  i  dom icilio  poflunt.  llh  kono- 
rumoptimoiureiuntcapaccs  :hi  non.  Illorutn  liberi  oncribus  fui 
municipii  fuft  nendis  funtobhgati:  horum  nonfunt. 

Uinp.D  adnmmt.lzt9         D  dt  VS.lt  J  7.  Cdttncol.L  ti. 
mf.DM  V.S.I  *  ifilim  li7Sf4trit.Dndmunk. 

DXXXL 

Huc  pcrtincntmifites^ui  diflfct  imta  Paganis :  quia  illi  racra- 
mentomiJitarip?a?fttomn*rneros  rilati  funt  armis  tucndat  Reip. 
caufla :  hi  ciues  funt  muneribus  Reip.  obftri&i  qua  pacem.  Uiorurn 
magiu  funt priuiregia  inomnibus omnino  ,  dummodo rei  militari 
nonobfint:norumnon  funt. 

t.t.dtrtmlit, 

DXXXII. 

Petfbnas  Publtoas  cxcipinnt  munera:quz  difrerunt  abHono-  a 
ribMs.-quia  illa  cum  ftimptu  iinc  titulodignitatis  inR.cp.fubcuntur: 
ki  vcl  cum  vetfineftimptu,  (emper tamcn cum dignitate.  Ula  in ad- 
miniftrationc  Rdp.nonconfiftunt :  hi  confiftunt.  llkfuftmenri 
tonor  potcft  de ferri:  hos  fuftinenti  munus  dcfen i  non  poteft. 

/  z.^.vltLz.^i'D.dtdtcitrlj.Cs$vx$rfT$  nutJjoI 14-  Dig  dt 
mm.&hon.  DXXXIIL 

MuncrafuntvclPcrfonalia,  vel  PatrimoniaHa  ,  vcIMixta, 

P   j  quorumi 
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quorum  d uo priora  a  fc inuiccm  differunt;quU  illa  fola  animi  pro  - 
uifione&corporalislaboris  incentione  finc  aliquo  gerentis  detri- 
mcnto  perficiuntunharcfumptibus  patrimonii,  &  damnoadmini- 
ftrantis  cxpcdiuntur. 

l.iS.&vlt D.dtmun.&hon.  . 

DXXXIV. 

h  b  vtrifquc  dirTerunt  Mixta:quia  illa  vel  animo&  corpore  fi- 
nefumptu  &  damno  adminiftrantur.  h*c  iftis  omnibus  fimuL 
UvliSmf*. 

DXXXV. 

Muneraautem  PerfonaliaPublicafunt  vcl  Priuatt :  quorum 
Ulacommodum  vniuerfis  fingulifq;  ciuibus,  eorumquc  ni  adfc- 
runt:hxfingulistantum:&  proindeillaad  vtilitutcm  Rcipi  bl.  pri- 
mariopcrtinent:  hic  adfingulorum. 

/ ./*.§  i  D-demun.&bo  t.l.ijp  §  munm pttbUttm  D  Jt  V.S 

DXXXVI. 

MuneraitcmPatrimonialia,veI  pofleffioninis  inducuhtur  , 
vcl  perfonis.llla  quibuslibet  pofllflbribus,adco  i  n  ■  ctinm  illis ,  aui 
ncc  ciues  funt,necincoIar,imponuntur:ha:c  (olis  ciuibus  vcl  incolis,- 
&  prainieiila  rci  funt.-hae  perfonar. 

/  Wf.§  fdtrimtmsruw.&feq.oyemuuLS  §  r/f.D.w. 

DXXXVII. 

Muncraitemfuntvcl  ordinaria  vcl  extraordinaria:iIIa  ceru 
lcge conftituta funt;  haec  Principis  ar bitrio  indicuntur.  Illa  certam 
habentprcftationcm.-haecnon.  Illa  ngulariter  omnes  fubcunt  :ab 
his  Ecclcfiaftici  aliiqucnonr.ullifunt  lmmunes. 

l.hCdtVM publ.mun  l  iubtmm  Lntmmen.C  dtStcroflcrt,  . 

DXXXVIIL  ; 
R.<  R.csdcniq;hoclocoindupIicifunrdiflrtrcntia,flfcaIcsici!icct 
vel  dominica*.  illx  ad  impcru;m  pcrtinc  nt:  hat  ad  Impcratorem.Iila? 
in  heredcm  non  transfci  untur.ha?  transrcrumur.  Hlaium  cft  com- 
mcrcrum.  harum  non  itcm. 

Ij.CvliS  n4t.vtls'4r.ivk.&ibdix.Inft.Jtv/kcaplj6. D.dtUg. 
2J /40*  §.vk  D.dccQHtr.  b  mpt  ljQ.t  vlt  D.dtUg  i. 

DXXXIX. 

Fifcalium  bonoruru  Spccks  funt  intcr  cctcra  Bona  Caduca 
&  Vacantiarquar  difrerunt,quod  illa  ab  hcredibus  vcl  legatariis  cx  a- 

liqua. 
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iiqua caufla  dcl ; cu  vel  fimili  in fifcum  cadunt :  hjrc  a dcfundto do- 
minocx  cauflanoncxtantis  hercdis.  Illa  frpe  funt  rcrum  finguia- 
rum:  hxc  vniucrfitatis.  liia  fepc  fine  oncrc  traufcunt :  hxc  fcmpcr 
cum  oncrc  arris  aiicni. 

lp».§.2&sfiq. CJttUtoUl.s^tumttcrMuffd  l  14.  D  itiurt 
fifc  l f <J.§./././i*  $  qu4mttftmo.DM\tgi.lso,D.dtmtn.t ftm.t.t.  C. 


DXL. 

Hucpertinent Annonae&Tributa.quxdirTemnt  rquod  iilae 
in  fpeciebusconfiftunMdeoqucin  pane,carne,frumento,vino,pa- 
lea>hatc  in  corporibus,hoceiT,inequis,iumcntis,  veftibus,pecu- 

nia. 

1 1.I.2.10  n.i6.cJttrog4t.mitit  ann. 

DXLI. 

DifTeruntTributaa  Ve£tigaiibus:quia  iila  procapite  vclprae- 
diis  rcdduntunharc  pro  inuec-tione  vt  1  cuedionc  mercium. 

l4.&flt.D.dtttnfl.sp.D  dtvfufr  rub.dtpublic &vMig*l L42.D. 
dcp,a.  DXLII. 

DirTcruntcVTiibutaaStipendiis:  quia  illa  bcilo  vi&arpro- 
uincirpopuIoquotahnispendcbant:harcCae{arisProuinciacadbei- 
ii  fubimia  mfcrebant. 

Uimtfi^  od&tnbut rttprtdu  a  ftiptndimuftpartntur  §.  49* 
lnft,:tK.b,  I13.D  dt;mptnfmrtsdit.  f*8. 

DXLIII. 

DeniqueFundiLimitotrophi&LimitaneidirTcrunt  :  quia 
illorum  miiucs  nou  funt  domini  &  proprictarii:  horum  f  unt.  £  x 
Uiis  milites  tantum  aluntur;  cx  hisiusplenidorainii  habcnt. 

t  t.C  defund.timitt 

DXL  IV. 

Keliquum  cft  vt dc  iure  Sacro  agamus,  [4]  quod  in  D  0  ct  rina  1  Hs  fiutmm. 
&  Difcipiina  confiftit,ex  quibus  ilia  cit  fidei  Chriftianar  &  facrame- 
torum;haTCccremoniarumrerumq;ca!terarum  ad  ivTt^itu  Eccle- 
fiar  pertincntium.liiaapud  omnes  Chriftianos  vnaeflc  dcbct;  harc 
multiplex  dlllla  pcrpctua  cft,&  mutari  non  poteft;hacc  ttmporaria 
cft»&prorationenumerorum,quos  circumftantias  vulgo  vfurpa- 
mus,uepc  variat,licet  iHam  fcmpcr  dcbeat  adminiculari. 

a]4Y  quo  tx iuro lvfliu. 4*4/4X4*  kwtfimt  b»(  ttmpQrt  dutusut, 

^•&i^MmMi^pj9g9t. DXLIV. 


xj  by  Google 


m  "Matthde  HvdNtM 

CCCCXCIV. 

LibcHus  adpcllationis  diffcrt  a  Libcllo  Conucntionis.quia  HJe 
inhidtciofccundo:hicin primoiocum habct.lllecaulasin^rpofitac  . 
adpdlationiscompl.dtitui:hicadioncni.Illc  lcripto  vcl Txnc  fcri- 
ptoricripotclt:kic  tantum  fcripto. 

11 1 1 3J.ptn.D.di4dpM.i4>dt*a.l 3  &M*«. CtdkJetj** 
do.  •  J 

ccccxcv. 

Huc  pcrtinent  Apoftoli ,  qui  alias  dicuntur  libcllus  dimiffo- 
rius.  Ab  hoc  dirrert  Libelltu  rcfutatorius  .:  quia  illc  cftiudicis:  hic 
partium.  Ilio iudex  inferior  caufam  a  fc cum  actis ad  fuperiorcnjnji- . 
mittitihoc  partes  iamdicxumtibcllumiudicis  rcfutanr. 

dJ.ptn.D.deadptll.'  1.&2.C  d  rdtt  l.iS.^  ptn  C,d<adptll. 

f  ■       ,*j    .  "r  ccccxcvi. 

N*llii44.  >, ,  AdpellationicognatxfuatNuIiitas  &  Rcu.fio,  qmppc  qyr 
fetitentiam,ticut  AdpeHario.impugnanr.Scd  difTcrunt.NulutasSc 
Adpelk^ccquiaiilaeftdefentcnriaipfoiurcnulla:h(EC  dc  iniufta. 
Illa  per  pnftinam  a&ionem  introducitur :  hzc  libcllo  adpcllatiogis. 
*'*Tlfaetiamapu«iinrcriorcmiudicem:hsccfcmpcr  apud  iuporiorera 
tra&atur.  v 
?4ntrm.inc  C4tiftmqtuudtrtfcrip. 

ccccxcvn. 

r  Reui(io,qua?  &  Supplieatio  dicit u  ;  ,!  i ffert  ab  Adpellatiooe : 

qutaetfi  nraque  eil  de  fentcntiisiudicum  &ltbclio  vulgari  intcrpc- 
nitur :  tamcn  rlla efta decrctis prasfccri pi  artorio;lias£ a ientcntiis|vcl 
*'  decretis  iudicum  aut  magiftratuum  intcriorum*  • 

\  yn.D.dtoff.prtfpr4t.l 30.3S  C.dtAdptH.         ,»   %  -» 

ccccxcviu. 

im  ttthluU       '  Diltimw*  dc  Iure^riuato:proxitmim  cft  vt  dc  Publico&Sacro 
difpiciamus.  Publkamautcm  inPerfonis  ,  Muneribns&RtiSus 
confifli t .Perl on*  a u tcm  pubhca? funt,v. I  p  iuatarillx  q ux cuih irr.- 
ptrio  vcl  poteftateitnt:  h  c  quac  fioe. 
I  Ji},D.dtV.S.h.Cfir<cl.proutuc. 

CCCCXCIX.  * 
*  In  Pcrfonis  pubhcis  Pot  flas &  Dignitai  maxime  confidcra- 
tur,^u£d'ffenam:quodiU^  Illa  eftmagi- 

ftratu.s:ha:c  ctiam  p:  iuatoru  m.  llla  cum  hac  fcxc  cft  coniuncla :  ha?c 
abillafcparata.  lz\s- 
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/  2/;  Dde  V.S  l i.&U.D.dtoff.tiiu  cuimand tftturitd  t. 1.  Codic. 
dedignit. 

D. 

Pmcftatem  latedi&am  in  Rcpub.  habcnt  Principcs  &  Magi-   , .  . 
ftmiisfcd  illius poteflas  efrimperit  fummi,vel  iuris maicftatis :  hu-     f  * 
ius  iurifdi&ionis,&  proinde  illius  cft  ius  fercndi  &  abrogandi  legr s, . 
belh&pacis,vita?&  necis:huius|ius  diftrahcndarum  controuerlia- 
t  iim.autpunicndorummaleficidram.Ulius  potcftas  lcgibuseftfo- 
lfrta:huiuslegibus  adftricla,  /- 

$  tlnftMl  VG.&CLt*  mffD.dtofpnffr4t.l3  Dtg  dtiurk-x 
Aa.l3t.DM  Ll  Arift.j.fr+rifo.  ~* 

-  DI. 

lurifdiaio iam  difta diflfert aNotionc: quia iBa  eft  magiftra- ^*^"' 
rus  ffi.tc  iudicum.llla  eft  imperii:haccnon, 

/ s.DMreiull.4^  i.D.dtinurrogintwtf  <  lylttm.  Dtg  deoff. 


DII. 

Eadcm  differt  a  Cognitione  Praetoria:  qnia  illa  eftimperii: 
harcnon.lllatam  in  extraordinariis  quam  ordinariis  oecupatur: 
hxc  fcre in  extraoi  dinariis  tantum  Illa in  ciuiiibus  &  criminalibii, ; 
fca:c  in  ciuilibus  tantum. 

d  i.i.&vlt.D  dtoff.ttuud  Is.Ddtiurudt.t  Mtxtrtord.  »j.  . 

DIlI. 

A  Legis  a<5Hone  differt  :  quia  iila  in  contendofis  :  harc 
m  voluntarris  occupatur.  111  a  imperio: harc  au 6t qj  ita tc  nititur.  Ilia 
in  ciuilibus & criminalibus occupatui : harc  t  ntum  i n  ciuirtbus.Uia 
coram  tribunali  exercctur:  haccetiam  de  plano. 

U  &3  dt0ff.fTH.l4 .§•'•  & l  W/. D, dt mtrroginiure.  i- 2  tnft.de 
liltrr.  •  * 

'  DIV. 

.  Dcnique ab  Ofn* c io  magiftratus differt :  quia  illa  lcgis  aftio- 
nem  non  coatinct: hoc  continct.  Illa  tantum  in  diftrahcndis  c«n- 
troucrfiis&punicndismalcficiisoccupatur  :hoc  etiam  indifcipli- 
nam  aliifqucad  iUipubUuram  pertiocntibus. 

"*   /.1  J>MWuiJi  ^.§.3  /7  L$>.DM$j[.f>r«t*f. 

■  ..  .-  •  •  ; 

DV. 

•  ■• 
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DV. 

Diuiditur  lurifd iftio  vel  potius Imperiumin  m crum  $c mur- 
tuin,qu«(liff€runt:quodilludincrim!naIibus:  hocin  ciuilibus  oc- 
cupatur.  illud  inanimaducrtcndo,  adcoque  pcems  capitaiibus  ali- 
ifque ad  exifhmationcm  pcrtinentib us :  hoc  in  fcuiter  coerccndo , 
adeoquein pignoris  capionc,prc henfioncvinculis,  prztotiis flipu- 
lationibus,&  limilibus.  111  ud  lcgi  fpecialidatur:hociurc  magillratus 
competit:  &  proinde  illud  mandari  non  poteft:  hoc  potcfh 

dij&4D.dtmr*d.l  2%.Ddtpte*.Li.^  &j.D.dt  tf  tim  *i 
mmltftmrkd  DMmmitip. 

DVI. 

Eft  &  Iurifdi&io  propria  w  1  mandata :  quarum  illa  iurc  pro- 
prio competit:  hzc  mandato  magiftratus.lila  ad  omnes caufas:  h rc 
fxpead  vnumcantum.  Illactiam  eftcauilaiumcriminalium:  hx*c 
t  an  t  um  ciuilium.  Illa  tantum  eft  magulratuum :  hxc  etiam  priuato- 


dJ.t&fU.DMtf 

DVIL 

Mandata  lurifdidio  diffcrt  a  Poteftatc  viccm  gerentis :  q  u  i a 

itGc 


►roprii: haec  habct.  Illa  non  habct,  quz fpcctaliligc 
competunt:  ha*c cius  gencris  plufima  habct.  Jlla  tam in  vrbc,  quarn 
proumciUadminiftratur:  hax  tantum  in  proumciis. 
d.1.1 &fU.ttCdttf  amquivic. 

DVUI. 

Eft&  Iuri(HidioProrogau,qua?diffcrt  aPropria  :  quta  uli 
confcnfu  litigantium  datur :  hatc  iurc  magiftratus  vcl  lcge  fpeciali 
competit  111*  in  ciu&libus  tantum  locum  jiabeuhzcetiam  in  crimi- 
nalibusJUafcrcfingiiiarisefl:  harc  vniuerfalis.  lUa  in  perfonas  cau- 
fafqueiurifdiftiontsakcn«excrcctur  ;  hatcinperfonas  caulafque 
iurtfdi&ionis  propriar, 

hf  DM  tmu  U  &  ibtno  -.ceoi. 

DlX. 

Eadcm  d  Ocrt  a  Mandata:  quia  :lla  a  pi  iuatis  datu  r :  hxc  ima- 
gulratu.Bla  magiftratui  tantum  datur,h*c  t  t;am  priuato.  IUa  ad 
vnam  altcramve  caulfam  competit:  haec  etiam  ad  cauilAS?niucr: 
fas. 

d l ij.& dLt&rlt  Ddt tftmm 9»4*d. 

D5C 
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DX. 

Magiftra tus  autc m  alii  funt  m aior re,a1i i  mi norrssquoru m  Uii 

imperium}*oteftatemvcaIiquamhabent;  hi  finc  impcrio  &  potc- 
ilatefunt  Illx^ocrx:crepo(i*unt,&iubc«ciii  carccrtm -duci  j  h\ 
nonpoflunt. 

U.DAtinimw  Lii^  u  mh D  deiudij*  DJeinkr. /  ij/.  n 

DXI. 

DdndeMagiftratus  fu  nt  vcl  vrbani,vd  prouinciales,  vel mu- 
nicipalcs;  quorum  primi  ius  invrbc  dicunt ;  fccund»  inprouinciis; 
tcrtiiinmunicipirs.  Primi  impeimm  profle  di&utn;  fccuucH  potc- 
ftatem; tcrtii  neque  imperium  ncq  te  poufUtcm  lub:m.  Duo 
priorcs  maeiftratus  ferc fuut  maiorcs  ,  &  magiftratus  abfoJutc  dt- 
«untut^poitremimagiftratusfuntminorcs,  6Y  ferc  cum  teee&tQu 
magiftratus  dicuntur. 

i.t.%  t.D  qued  tnetx  lufi  13  jn f.  ^  V  S.liz^  fltfde  rehg.  I. 13  f 
*d  i.uniiA  j  in f.ffM l  lul.n.aieft  i.tff  quedquk  juetur*. 

DXIL 

Ex  VrbantsdifferuntPia!feclusPrartorio&  Pra?fc6tus  vrbi; 
Guodetft  ambo  magiftcatus  funr  maiorcs,& vt  diximus  Vrbani; 
tamen  illc  pratorio  &  prouinciis aliquot  preeft;  hic  vrbi.  lllc  cun- 
«Sarum  prouinciarum  maximam  hafbct  potcftatcm ;  hic  vrbis,& 
«juod  eft  intracentefimum  ab  calapidcm.  Illc  qmedam  iuramaie- 
ftatis,Vtcondendarum  U.  &  non  prouocandi,  habct  :  hic  tantum 
mcrum  &  mixtum  impcriu  m.  Ule  proximu  m  a  Principc  locum  ha- 
bctjhicnon. 

l.vn.D.deoff.prdfprtt.  I  v»'e.  Cdefent.prdfprdt.l  *.C  deprteib. 
imper.efe.t  i.D.d  ef  prtf.vrbX.  6  §1 .  Difde  inter*.& rebg  l  fij^m* 
Cedu.de  dtm.  Cu/ted  Ubr.  <U  &i  I. 

DXIIL 

.  -  .  • 

Idem  Praffc&us  Pnrtorio  diffcrt  a  Magiftro  militum :  quia  il- 
lcin  paganw CMmnemomnino Kabct^otcftatem;  ctiam  in  prouin- 
ciarumpnrfidcs;  hicinmilitcstam  cquitcs,quampeditcs:imo& 
in  D  u  ccs  v  cl  Comites  miliures  (ingularum  Prou  i  n  ciaru  m.  1 1 1 i  n  s 
rurifdtaiopaganacfbhuiusmiliuru.  Jilc  quaedam  iura  maioftatas 
fcabcubicnoo,  . 
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t.t  dt 9f.frdf.ft bi  &t.tCdt 9$.mAg  milit.lt. &2.  C.  d$ 9jf(. 
I  MT.M  Nwr  /4;. 

DXIV. 

Magiftermilitumdifrcrta  Magiftro  officiorum  :  quiaillius 
poteftasmagiseftin  diftrahendts  controuerfiis ,  &  puniendis  ma- 
leficiisrhuiusinregendadifciplina  moruminpalatio,&  curando 
eurfu  publico.  .  .  "» 

/  t.l.+.&t.t.cMoff m*g.o§(  1 9  cdtmf.pul. 

DXV. 

Przefc&us  vrbi  &  Prxior  differunt:  quod  etfi  vtcrque  in  vrbe 
impcriumhabctrtamcnilliusimperium  eft  &  merum  &  miztum: 
huiusduntaxatmixtum:  &  proindeilletam  in  criminalibus,  quam 
in  ciuHibus  occupatnr :hic  tantum  in  ciuilibus.  Illi  non  tantum  o- 
mnis  i  u  rifd  idi  o ,  fcd  &  cura  &difciplina  totius  vrbis  incumbit:  huic 
duntaxat iu rifd icrtio  &  quidem  ci u  1  h . 

4  UD.di9f.fr4f  ffbittMoff prtt. 

DXVI. 


Yr^KcJa     _      ProuinciaJfbus  difFcrunt  Proconfu! &Prxfes.quia  ctfi  am- 

fcft 


bo  ffcint  magiftratus  maiorcs  in  Prouinriis:tamenilieertprouincia- 
rum  populi:  hic  Irrperatoris.  Ille  cft  Senatorii  ordinis:  htc  equeftris. 
liie  togatus:hic  militaris.Ule  fcx  fafcibus  vtitur:  hic  tantum  quinq;, 
llleiusdeportandihabet:hicnon  habet,nifiinlnfulam  ftbi  ab  Im- 
pcratoreadfignatam.Ulc  infigniaad  vrbem  vfquc  retinet :  hic  fimul 
cx  prouincia  egreffus  eft,ea  amittit. 
Iptnff.dt9ffu.pt9  onfDioltb.st. 

DXVIL 

Proconiul&LegatusciusdirTeriint:quiaiilein  fua  prouincia 
habct imperium  lege  iibi  dcbtum  ac  pjxfcriptura  proprie  acprin- 
cipaliter:  hicnon  habcf,nifi  aProconfulcmandacum.  Xlie  tribunal 
habet& li£tores,&confilium:hicnon  habct.  IIlc &  mrum  &r  raix- 
tumimpcrium,&legisadionemhabet:hic  mixtum  duntaxatim- 
perium,&  particulas  quafdam  Iegis  adionis. 

UAiiMimkdUh    U  I.I+  DM9ff.pr9.o>f. 

DXIIX. 

Legatus  ProconfuKs  &  Ofaris  diflerunuqiiia  ille  iurifdifitia  - 
«emhabctmandaum:hicpropriam,  Uieimperium  duntaxat  mix- 
tummic  ctiam  mcrum.lllc  in  prouincias  poouli  mktitur  u\fc  injm- 

«/  14. 
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14  %rtt.l.s.M.D.detff.ff§C9nfl.i.DM  benp9f.l.pt9.D.9ffpr*f. 
Ij§  D.dtuccuf. 

DXIX. 

Comcs  /acrarum  hrgitionum  &  rerum  priuatarum  difte- 
rtint:quiailIethc(atuos  gubernatopcfquefifcales:  hic  fubflantiam 
Frincipis:  &  proindeilleeft  Reipubl.hic  non. 

I  j.t  fhi  Senat.vtUUr.t.t.C  deefftc.comm  ficr  Urgit.  &dtcffic 
am.nrumpruut. 

DXX. 

VterqucdifFertaProcuratore  Cxfaris  :  quia  ille  raaioreft 
K  <  »giftratu> :  hic  minor.  Illc Procuratorem  fub  fe  habet :  hic  illi 
pai  et.  Ille  merum  impcrium  hibct :  hic  mixtum  habet  dunta- 
xat. 

not.adttc  de$ffcm  ficr.r.Urgit.j.  m[.  D.deojic.procur.  Qf 
Btiff.$  antq.c.18. 

DXXI. 

Praefe&usaerarii  &  Procurator  Cxfaris  dirTcrunt:  quod  ilie  res 
fifci  &  principis  in  vrbe  curatrhic  in  prouinciis. 
VBriJf.j.tmttqc.if. 

DXXII. 

MagiftratusMunicipalcsfunt  Duumuin,  qiii  Jiffcrunt  a  De- 
fenforibus:quia  illi  funr.quaft  Coff.  hi  quafiTribu  ni.Illi  ex  decurio- 
numordinclcguntur:hiexplcbcinrum.  121«  ciuibus  omnibus  pra?- 
funt :hi  puhi.  Illi in municipcs potcftatem  habcru:bi etiam  in  rufh- 
cos.lllipignoriscapronem&ius  cautionis  de  damno  infe<Xo  exi- 
gcndactantumhabcnt:hietiam  mul<fbc  dictioncm. 

/  29  %.magi(lratw.D.ad  mun  1 4. D  4%'  tUm.  inf  1 1.  D.  de  ulb.ferib. 
Nou  (I  %.dtinde.&%  nufUfacult.&l  6.7  l.inf.lo  C  dedeftnf ciitiUy.%, 
pen.D.dedecur. 

DXXIIL 

IidemDuumiiiridiffcrimtaDecurioiiibus-.quiaiUifuntquafi 
Coff.hiqualiScnatores.Illiquibi;ldarn  cafibus  impcrium  aliquu<i 
fcabent:hi  tantum  confilii  potcfhtem. 
^H^&pa/Ddtd  rn.Lmnesiudica.C  dt.iiou  4SJ8  &70. 

DXXIV. 

Differuntautem  DecurioncsaPkbeiisrquiaiJli  funtp  rfonar 
publicx:  {ii  priuatx.    llii  fuftibus  aut  quxflioni  uon  fubiiriun- 

P    2  ■  tuf, 
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*ur,  ncq;  ?fi  mctattttm  vci  opus  metaiKdamnanrur,  vcl  rurcar  figttn- 
tur,vel  ad  bcftias,aut  in  opus  publicum  damnantur,  ncque  viui  cx—  J 
Hruntur:quaromnhmatinhisaIia.  In  illos  ftne  permilTu  Principiv  > 
nonpoterianimaduertirinhospoccfl  Illi  a  muncrtbus  exriaordi- 
narits  luntimmunes:hinonfunt. 

L?.§.ijtdfire.l  isJti  %.gtutr*Uttr.Ddtpetn  Ldtcmitmtt.  C#/.  de 
qtktlli  D  quMdoapptUfit.v  Brijf4  *nti<j  tf. 

DXXV. 

Huc  prrtirientCiuitater, CMriar,&  Collcgta:  &  Ciuitas qui- 
ilemdirrcrtab  Vrbe:  qttiaillaeftmunidpiorum  :  harc  Koma:& 
ConftantinopoKs.  IHapritratorum  loco  cfl :  harc  publica.  Wacu- 
riam  habetrharc  Senatum.  Iifa  Curialej.-harc  Senatorcs.  lila  Duum- 
ntros:  harc  Coff  I'b  dcfenforcs:  h*c  tribunos  plcbis  Hta  ius  Rcip» 
non  fubct:ha:c  faluo  iui  c  Prindprs  habet.  Iih  variis  &  grauibus 
muneribus  f»bicc>a  eft  :harc  noncft, 

/  jgif&Ci  dtcur.1  if&fiq  Ddt  V.S  t.t.CJttmtKiip* 
mnjtfiqq.t.$.a{!tdtm.nh.Rcm,&dtfiMdtklibtrMbR$^ 

DXXVl; 

Ctrria prcfTc  d r<fta  difTert  a  Senaturquia  ilra  eft  in  m  unrcipi  is : 
Kicmvibe.Iliafenatut mrnordrcitunhic  maximus.IIIa  confilium 
dc  caufsis  fcuioribus  habct  :hic  dc  rcbus  cmiufcunqttc  generis,  etiam 
grauifsimis,au&oritatePrincipis.  In  illam  cooptati  pratdia  /ua  aiie- 
aarenon  potTum,muItifquf  oneribus  obf  gantunm  hunc  non. 

4  *.j.&d.Lvk.C  4  dtcur  li.v.quodcuM&muttft  $  Cdtmr. 
bi  i  t.c  diprxd d.cm.t.t.C.it  it  ur  Trb  Ktm. 

DXXVII. 

CoIIcgialkrita  funt  vJ  ilticita,quardirTcrunt ,  quod  ilfis  coe- 
undihislegcvilSCtocratpermilTtim^hisnon.  I»  i  hcrcditatcs  & 
Icgata  dari  rcfrituique  potcra/it:  his  non.    IHis  lyndicum  &  patro- 
num  habercpermirTum  erat:  his  uon.  Illis  arcar  communts  habcn- 
dar,pccuni«^uein  communecorrendaHus  competk:his  non. 

t.t.  D.de  CoBtg  l cum  f  Mttm.D.dtrtb.*M,Le§bgium. Gdt btrti. 
mftti.l  2.1 26.§.flt.Lrit.DJtmun.  &  hon. 

DXXVIIL 

Scqurturdignitasjqux  in  publicisperlbnis  triplex  efhSenato- 
ria^Equcilris  &  Pci  fc&ifsimatus.  Harum  dignitatum  primaell  ma- 
xiraa :fccunda>mcdia)&  iafcrio; :  tcrtb^rnfima.  Prima  efl  corum, 

qu* 
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fjiricontilii  pubRdcauffatnSenatum!ec3ifurt,&  his  mtptarum, 
vt&cxiifdcmnaioruni:ie<unda  cquitwr:  Tcitia  nonnulloium 
praelidum,vclr<rciorum  proiuncia:  Duar  priorcstram  /unte  R»cp. 
rucruntrpoftrema  fub  Impp.roepit. 

t  t.dtf.ntt  M.CMtqprfl.dyi'rt.LntCMp4vft8>ffJigt. 

DXXIX. 

Si  natoriadignitaseftiUuujrium ,  fpcc>bilium  cY  cbii£imo- 
rum.  Primacft  omnium  maxima :  fecunda  mcdia  &  infcrior  :tcwia 
infima.  Primaefteonur.quiinfenatu/entcwiae  dicendariusha- 
bcntrfccunda  &  tcrtia  ceterorum.PrimacVfecunda  magiftratuum 
ferceft  maiorum:  tertia  fcrc  minorum. 

/r/r.D  mftn  l i.C  vbifenst  ftttto.l.mC  dtann.&ctpk.  1*2. 
hlC  dtnpptSntJ 26.CM ffnrtt.Ctt digiit.§rd: 

DXXX. 

Magiftratibus  refpondent  Chies,qui  dirTcrun  t  ab  IncoJis.-qtiia 
it H  natiuiutc;adoption<-,& manumifsione fiunt  r  hi  domkiJio.  HK 
ciuitati  rcnunciarc  non  poffunt :  hi  d*om  iciiio  poftunt.  lHi  hono- 
rum  optimo  inrc  funt  capaccs  :hi  non.  Il/orum  liberi  oncribus  fui 
municipii  fuftinendis  funtobltgati:  horum  non  fiint. 

Uinp.D  4dtmmU2t9  %.mtt'4  D  dt  V  S.lt  l  7.  cMtncol.l.  rf. 
mf.DM  V.S.l  6  ifilm  h7  k^ttu.D  aimunK. 

DXXXL 

Huc  peninentmilites^ui  diflfci  tmt  a  Paganis :  quia  illi  facra- 
mentomiiitaripiarAitotnnlimcros  rclati  funt  armis  tucndae  Reip. 
caurTa :  hi  ciucs  funt  muneribus  Rcip.  obftri&i  qua pacem.  Ulorum 
magna  funtpriutfegia  in  omnibusemnino  >  dummodo  rei  militari 
nonobfint:horumnon  funt. 

t t.dtrtmlit. 

DXXXII. 

Perlbnas  PubHeas  excipiunt  munerarquac  dirTerunt  abHono- 
r  ibw  s;  quia  iila  cum  utmpru  unc  tiutlodignitatis  mRepfubeuntur: 
Ku  vel cum  vcl  <i nc  fumptu,  fcm pcr  tamcn  cum  dignitatc.  IJIa  in  ad- 
miniftrationc  R-ip.non  conftftunt :  hi  confrftunt.  Ula  fuftmenti 
honorpotcftdeferri:hosfuuinentimunusdcfeni  nonpoteft.  : 

lz.§.f!tl.7.$.t.D.dtdttMrt3C.»gvx9rpT*  nmJjtl  14-  D'i  dt 
mm.&bm  DXXXIIL 

MnnerafuntvclPcrfonalia,  vcl  Patrimoniafia  ,  velMixu, 

P   j  quotumv 
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liqua  cauiTa  deli&i  vei  fimili  tn  fifcum  cadunt :  hxc  a  dcfun&odo- 
minoexcauflaponcxtantishercdis.  IIU  frpc  funt  rcrum  fingula- 
rum:  hzc  vniucrfitatis.  lila  fa-pc  finc  oncrc  tranfeunt :  hxc  fcmpcr 
cum  oncrc  xris  alicni. 

lV*.i2&sfiq.C*€4dtoUlj*.(lt*tKfMu{'4  l  I*.  D dt  iutt 

fifc  1 96.%.ilii4  %  q**  mttftMo.DMUg  i.lso.D.dt min.t  ft^m.  t.t.  C. 


DXL. 

Huc  pertincnt  Annon*  &  Tributa.qua:  difTemnt :  quod  iiJ* 
in  fpeciebus  confiftum,adeoque  in  pane,carne,frumcnto,vino,pa- 
l-a>h.ec  in  corporibus,hoceft,inequis,iwmcntis>  veftibus,pccti- 

nia, 

l 1  .l.2.io  nj6.cMtrtg4t.miUt  49». 

DXLI. 

DirTcrunt  Tributa  a  Ve6tigalibus:quia  illa  pro  capite  vcl  pr*- 
diis  rcdduntunharc  pro  inue&ione  vcl  eue&ionc  mercium. 

I  j.&vlt.D.dtctnf.ljf.D  dttfufi  rub.dtpublit  &vMig4l  L+t.D. 
dtpat*.  DXLII. 

DirTcrunt&TiibutaaSripcndiis:  quia  illa  belio  vi&arpro- 
ninci  r  populo  quotahnis  pendcbant  :h*cC*faris  Prouinciae  ad  bel- 
H  fubiidia  inferebant. 

Hwtfti  od&tnbut  rt4f>r4di4  a  ftiptndigrikftp^rmur  §.  4$» 
Jm).^tK.D.  (13.D  dtimptnfmradit.  fm*. 

DXLIII. 

DcniqucFundiLimitotrophi&LimitaneidirTcrunt  :  quia 
illoruru  mihtcs  non  funt  domini  &  proprictarii:  horum  funt.  Ex 
iliis  milites  tantum  aluntur:  cx  his  ius  pleni  dominii  habent. 

t  t.C  defund.(imitt 

DXL  IV. 

ReliquumeftvtdciureSacroa«mus,[>]  quodinDo&rina  \m  futum. 
&  Difciplinaconfiftit,  ex  quibus  illa  cft  fidci  Chriftianar  &  facrame- 
torumjhzcceremoruarumrcrumqjcacterarum  ad  ivra^lcu  Eccle- 
C\x  pertinentium.lllaapud  omnes  Chriftianos  vnaeffe  debetj  hxc 
multiplex  e/tllla  perpetuaeft,&  mutarinon  potcftjharc  ttmporaria 
cft,&prorationenumerorum,quos  circumftantias  vuigo  vfurpa- 
mus,fepe  variat,iicet  iHam  fcmper  dcbeat  adminiculari. 

zldc quo  9xiurt\*flm.d»»t4X4t  brtwfimt  b»(  ttmpott  dutmrn. 
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DXLIV. 

vb$  dt  e$-        Vcraquce(lEccleti^^uzdi£FcRaHq)ublica:quia  etfivtraq; 

*^/»*-  eft  ordo  (bcietatis  humanar :  tamcn  illa  cft  Chriftianor  um ;  harc  ci- 
uium.  Illafelicitatcm  a-tcrnam vcldiuinam  fibi  habet  propolium  s 
hrc  felicitatem  humanam.  Illius  media  funt  fidcs  &  Sacramenta : 
huius  aftiones  legibus  ciuilibus  confcn  t  an«r .  In  illa  pcccata  omnia 
e*um,cogitationumcoercentu  :  in  hac  duntaaat  dehda  grauiora 
&cxternaJlhmirn7terioverbi:hafcgladio&  coercitionibus  fimi- 
libus  adminiftratur.  — 
K9U.^2.l.26.D.depcend  l.i.C.defum  trin  l t.&2.C9d.dt\tt.ieer. 

DXLV. 

Emtp*'/**-  Diffe  tautcm  Ecclcrlaftica &  Poltiea  poteftas ,  quod  ctfi  v- 
traque  notionem  &  impcrium  poflulat :  tamcn  notio  cogrittovc 
Ecclcfiaftica  cftreFumaddo&.inam &difciplinam  EcJef x  pcti- 
nentium:  Politica  rcrum  ad  ciuilcm  ibcutatem.lllj  &:  in  dericorum 
&  hicorum  negociis  vfmpatir :hzc  proprie in  laiio  utn  Jlla  clci i  is 
maioris  ordiniv  vel  toti  S/nodo  compctit :  liarc  potiliimum  iudici- 


M.C.detpifljfudient.1 y  D 

DXLVI. 

Imperium  veroEcdcfiafticum&  Pohtieum  dirfcrt,  quodil- 
lud  Ecclcfiar  &  Qcricis  compctit :  hoc  magiftratui.  lilud  verbis  & 
interdicTcioneaucramentis  vtlEcclefia  excrcctur  :  hoc  pignore, 
mul&a,carcere,pcenjs  capiulibus,&  fimilibus. 

d  Sou.42.l3,D  itiftried.Lt  &t.t.D.deogic  e  mcumxnxjl  iifki. 
l.it.D,dtfttn. 

DXLVII. 

Intcrdi&io  veroSacramcntorum  8:  Ecclcfiae ,  quae  poftcrtor 
&  Excommunicatio dicitur,  difScrtrquod  ifta vfuCcenxDominicae 
priuat:  ha*c  focictatc  Ch  riftiana:  &  proindeilla  pcenaeft  mediocrw, 
&  dch&orum  leuiorum :  hzc  poena  maxima  6t  dcii&oru rn  atro- 


Nff#.#3  !2t.V>eur  /  de  beHtf.Etttcj» 

OXLViil. 

Iam  di&a  Excom  m  u  nicati  o  d  i  ftert  a  D  eporutione:  non  tan  - 
tum  <juod  illa  pocna  cft  cccldfiaftica  :  hjccciujlisi  fed  &  ouod 
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UUEcck{«*:h^cciuittti$communioncm,  adcoque  omnia  ciuilia 
iura  adimic. 

§.j  Infldcup.m  uutlt?  D.dip» .DudT.d.cj. 

DXLlX. 

In  Ecclefia duo  funt  hominum  gencra ,  Clerici  & Laici,  qui 
ctfUmboChriftiani  funt  :  tamcn  iili  minifterio  diuino  propric 
funt  addicti  dcuotiq^hi  nou.UIi  docent&  facramenta  adminiftrant, 
rcl  hxc  facientes  precibus  bc  opeuifuisiMuant:  hi  docentur  &c  U- 
cramenta  accipiunt. 

i  qukquuleum  quic  deepifi.&clir. 

DL. 

Clerici  vel  fu nt  Clerict  in  (pecie,  vel  Monachi.  Hli  docent  Sc 
(acramcntaadminiftranf:  hi  non.fcd  facris  (cripturu  duntaxat  va- 
cant,  &  plangentis  officium  habcac  Illi  ab  operts  manuariis  vacaat; 
hi  cas  exercere  coguntur. 

DLL 

Oerici  (iint  maioris  vcl  infcrioris  ordini  .Illius  fu  n  t  epiicopi* 
•reiby  teti,diaconi;buius  1  e&oi  es,cantores,cx  orc  iftx,oftiarii, 
ftri&iflime  &  nsr  IfyxJw  deria  dicuntur:  hi  cum  wpc&j'?.  Uti  mu- 
neraciuiUa  per  fubftitutum  fubire  polfunt  :h  i  non  poflunt.  Dli  vxo- 
resducerenonpofliint:hi  pofliinL  Ilu  in  docendo  &  facramcmi* 
adminiftrandis  primario  occupanwr :  ht  per  confequeatiam. 

U.cAtrift&tUrMMt.iM.usdrisj. 

DLIL 

Epifcopus  dirfcrt  a  Presbytero.quod  illc  huic  prareft :  hic  illi 
fubcft.IUeapluribus  Epi(copisordinatm:hicabvno.  Ille  iusordi- 
nandi  habct.-hic  non  habct.llle  cuiulque  Eccltfiz  vnus  tantum  ciTc 
potcft:presbyterorum  aute  n  pluresvniusEcclefiar.  cfle  poflunr. 

/#///  C.dtepifc  &cl4r.N$u.i2j.N9*.i3i.£ufibM.i.biJior.Eccl. 

LJ  1  -  1  1 1 . 

Presbyter &  Diaconus  dhferunt,quod  ille  gradu  (ecundo  cft 
ab  Epifcopo:  hic  tertius.  Illius  potcftas  maior  eflhuius  minor.  Ulius 
onerain  liturgia  funt  grauiorai  huius  Icuiora. 

Dd.Ntu.  DHY. 

Diaconus  8c  Oeconomus  diflfert :  quia  iUc  in  docendo  &  ad- 

,  rainiftrandis 
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winiflranAsfacrametnis  occupatuseft:  hic  in  adminiftraadis  bo- 
uis  ecclefiafticis.Ille  clcricus  eft :  hic  bicus.  . 
1 14  CJt  ft  ttf.Utitfl  s  i  X.dt  tpifi.  &  ritr. 

.DLV. 

Monachi  difFcrunt  ab  Eremitis  fic  Anachoretis.-quia  iJli  in  fo- 
cietatequadam&*dibuscommunibusriuunt:hi  folitarii  &  abo- 
m  ni  humano  confortio  fegrcgati  in  mcmtibus,<y  Iuis,&c.  Illi  om  nu 
habcnt  intcr  fe  commu»ia,hi  non. 

tttM.jd.Ntnuj.&w. 

DLVL 

Ex Monachis  quidam  eft  Archimandrita,  qui  differtab  Epi- 
fcopo:quia  etfi  vterque  potcftatem  ecclefiafticam  habct :  tamen  iUc 
eft  Monachus,hic  clcricus.  IBc  in  monachcfc  duntaxat  poteftatem 
habet  :hicettam  in  ciericos ,  imo  &  in  ipfum  Archimandritam ,  & 
omnesfucecclcltz  ciocs. 

d  NtMW.Ntu.f. 

DLVIL 

CJerici  autem  conftiuiuntur  EIec"tione  &  Confecrationc: 
ovr  di*Ferum;quod  illa  ab  omnibus  ciuibus  ciufdem  Ecclefiz  ht : 
lixcab  Epifcopo.UIa  fit  x^W^haec  p«<Wf- 

Msu.6.N«u.i2j.v  qutnot.Dad*  5  dt  ttntfMtltf.c  t.    ,  . 

DLVIII. 

ElediodirfertalurePrzfcntationis^quiaiUa  fita  totaEcJc- 
iia:h»c  a  patrono.  Illa  cicrkum  facit ,  harc  magis  defignat, 
Kt**7.&i23. 

DLIX. 

IuraPra:fentationis&  Patr onatus.de quoin  iuirpnuatodif- 
femnt;quiailtudcon(litutione  &  dotadone  Ecclefae  adquirkur  > 
hoc  manumi/Tione  ferui.  Ulud  tus  nominandi  qoem  ad  munera ,  & 
fi  ad  mcita  redigatur  patroaus  ;ahmema  ex  bonisEcclcfia:  coflatis  ci 
tribuit: hoc proprieiusoperarum &  fuccemoniiabinteftatow.  KI ud 
Ubertum  npn  poftulat,  hoc  poftufar. 

d.StH.t7&i23.i.$.D.&C.dtimtfl*rt* 

DLX. 

Bona  Eccleftaftica,qux  &  benefieia  dieuntnr^diuidiJroiTunt, 
in  diuina & humana:  quorum  illa a  facra  fc riptura, vc!  cius  certe ex- 
cmplo,dcr  icis  funt  adf  ignata:hxc  inftituto  humanoJIIa  indecimis» 

primitiis 
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•rimitiis  &  obIattonibus,vci  vtlmpcrator  vocat,  diariis  contillunr: 
harcinrebusaliis. 

VOUUJ.D  dT  7  dt  Itntf. EccUf.  C4. 

DLXI. 

Iccm  diftabcncflciadirTcruntamiljtiis:  cjuiaiilafuntclerico-- 
rum.hscnuiitum.Ilhobfacrum  miniftcriumdantur:haeob  miU- 
flam armaam  velinermem.  lllavfum  tantum  uibuunt.licctper- 
petuum :  hae  dominium. 

•  dS9M.123.L22  l49  $  rDdtUx.2.l.6(U*4*tf.fatrfull.j$.C< 
dt  mg.ufi.DMr.t.dtkntf<4. 

CLXII. 

Chriflianis  contrarii  funt  intcr  ccteros  Harretici,  Apoftatar,& 
Schifmatici,ex  quibus  difFcrunt  Hxretici  &  Apoftat* :  quod  illi  in 
vnoaltcrovelocoad  rundamentumrcligionis  pertinentea  Chrifti- 
anis  dhTcntiunt:  hi  a  Chriftiana  rcligione  ad  aliam  fe&am  vel  athe- 
ifmum  penitus  defcifcunt  Illorum  crimcn  pcenitcntia  aboletur, 
horum  non.  Illorum  rcgulariter  non  eft  accufatio,  vcl  poena  crimi- 
nalts:  horumeftcumpublicatione  bonorum,  &  condcmnatione 
mcmoriae  mortuorum . 

l.2.&t.t.CJfb4rtt.Ntu.4S&  t09.l1 13.I.4JC  dtAftfta. 

DLXIil. 

Haeretici  diflfcrunt  a  Schifmaticis ,  quod  illi  in  fundamento 
crrant:  hi  tantum  in  rcbus  indirTercntibus. 
f.U.CTbeodof.dtbdrtt.  ■ 

DLXIV.  •  • 

ludicia  Ecclefiaftica  in  Sy nhodis  confiftunt ,  quar  trium  funt Syn 
gcncrum:primumacuiufq;  ciuitttis  Epifcopo  celebratur:  fecun- 
dum  a  metropolitano,  aut  Patriarcha:tertium  ab  Imperatore.  Ad 
primum  facerdotcs  &  prcsbyteri  p3ra?tia?  Epifcopolis  quotannis 
conuocantur.ad  fecundum  Epiicopi  cuiulqueprouinciat  bisinan- 
no  vocantur.-adtertium  omncsEpilcopi,noRnuJli  prcsbytej  i  &  de- 
rici  alii  1  imo  &  laici.  In  duobus prioribus  cauiTa?  ecck  fiaftica:  tra- 

-  &antur,totiufquecferi  morcs  reforraantur&corriguntunin  tcrti* 

-  defidcpotifTtmumtradtatur. 

d.tfi*.i2}y.DUM.i-d*btntf.  EtLc.it. 

Harc  dimxilimi  argumcnti  dc  DirTcrcntiis  Iuris 
cK  ttyfxQlci.  cfto. 
F    I    N    I  S, 
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P  R  I  M  A 

C  E  N  T  V  R  I  A 

IVRIS  QViESTIO- 

NVM  ET  CONCLV- 
(ionum, 

EX  P%lMO  LIBXO  1NSTI- 

TTTIOWVM  IVSTI  NIA7{J  IMPBRATO  RIS  , 
ficmdum  trdtntm  &  ftritm  titnU- 
rumeanftgnut, 

MATTHI  A^STEPH  ANI, 
Pomerano,  i.v.  d.  , 

L 

z%ZJSnon  in  opinionefiedin  rti  ve- 
ritate&natura  confifitre*  A.  id% 
inartemredaftum,  B.  adeo%  & 
 ccrtumeJfeadfirmamus.C. 

A  f.  Fons  enim  ir gu  m  iuris  &  morum  eft  Natura :  Finb  ad 
qucm  referunt ,  eft  natura ,  lcilicet  hominis.  Ea  autcm  eftfim- 
plex.vna,  vera,&perpctua.  Ergo &  ius  a natura per fe  fimide*, 
vnicum,&  iam  tum  a  principio  fui  generis  zterna  lege  defimtuni 
efl.  i.  C^idquidnaturaprorldlcitur,acternum  eft&verum  ? 
Quod  autem  vcntttc  nkitur ,  non  opinione,  fcd  rdpfc  vnum  & 
^  A  «lem 
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idcir»  eft.vbicjucidcm  nunquam  fihi  rcpugnans,  nunquam  contra- 
rium,nullotemporis  cafu  mirabile.  lusautem  eftanatura.  Ergo. 
Ncc  obrtat,quod  duplex  fit  ratio  iuris,  qu*  partim  natura ,  partim 
lcgibushabctur.L;cetenimparsea,quatin  lcgibus  cft,varia  &in- 
ccrta  ad  quamlibct  rerum  oportunitatem  mutabilis  :  Vna  tamen 
atque  cadem  mens  eft  lcgislatorum  omnium  ,  vtacquitatc  con-.- 
ftituenda  ciues  fuos  ad  primaeuam  natura*  iuftitiam  reuocent;quam 
.filegibusfcriptisexprimercnequcant,  voluntatc  qiiidem  proprie 
accedunt.Etfi  nontam  iplarum  rcrum  incertitudo  quae  nulla  eft, 

Jiuam  iudicii  imbecillitas  &  ignorantia  obftarent,&  impcdircnt ,  vt 
uoquodq;naturalimunereperfedcfune;i  poflct,  ncquccuiqu.im 
vnquam  falla imponerct  perraafio ,  ncq;  dcprauatus  decipcrct  fcn- 
fusjfedomniura  cfTctdcomnibtts  ccrtum  &  idcm  iudicium ,  vidtp , 
tAf.uont!.  6vtlt. 

B.  L./.§./  &$.bmm ft.  dii.D  it  iu/l  &'tur.  Non  tamcn  hic  vt  in 
aliisfcicntiislimatam&adfubtilitatcm  appofitam  inucnimusMe- 
thodum: Scd quod ICti  vetcrcs fcccrunt,vt ius omnein certagcne- 
radigcrercnt,  corundcmq;  generum  tanquam  membra  quaechm 
diuiderenr.f*#mf/4  vidtini  t^.nur.tvidtmm  irD.itnmuUtMtu.tptr. 
Duiuntratt  t4d.cj.tum  vniirfcuiufq;  vim  dcfinitione  dcclararcnr, 
&  cxcmplis,id  arsiurisfitvclartis  aliqucd  Mmulachtum;  Itapro- 
bathanctotamthcfin.fcd  pluribuso^a.curatius^  Connanus lib.t. 
Cim.ct.videVti.Colhlinlib.TriQtfyuKddutrfdriMfa 

tndtjirib  iurynintrfi  videp  t.dtjp.  tc.n  llvttt. 

C.  Iuslempcrccrtum  e(r,/.*.^i  .r.t^/rftf  i^w.Necfacitin 
contrarium  iuris  mutatio.  Cum  cntm  natura  nouas dcpropcret 
edcreformas,proind<quc  humaniiuris  condiriopcrfc&a&flabilis 
nonfit,  J*.§.^tyua*i8  C  dtrttiurttnucl  &H tj+mp r.atq;  diucrfi 
euentusdiuerfagignantcouillia&  rcmediafuggcranc.  li.mpr.D  dt 
vtnt  i njp i  .non  d«.  bct  ifia  mutacio  r> pich:  nfibtlis  iudicari ,  maxtme 
cum &ip{eDcuscxhis,qu* in vccct  i  ccftamcnto  ftacuerat,  nop- 
nulla  mutauitin  nouo.  c.nindtbtt.S  txt.it  confit  g.&nfm.,  Sk  nec 
dixerk  quts;quod  communis  erro:  ius  faciit.  Leges  cnim  omncs 
iurisKomaniccrtoanimiiudicio  ex  naturalibus  notitiis  ,  iuftis  & 
rectis  rattonibus promul^ta?  funt  iixi vtl  t.p  i.  dtjp.t  ctn. 1 17.  Si 
q'iae vcrocrrorccotnnumijzcitavalcredicuntur  ,  htxfit,  vclob 
publicam  vtilitatcm ,  vt  m  I.B*r*.D.ittftcpr4ttr.  vcl  proptcr  fauo  - 
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rem  vltimarum  voluntatum,  vtin  ^.ftdtumaliquu.7.  fnft.  dettfi.ordi. 
vcl  fimilcsob  cauias  conflitutionbus  Princioum  lingUariter  com- 
probatas.  Hotom .  tUuft  qutft  17  Gtnun  lib.  iyar  letl.  tetp.  6.  Cuiac  * d 
bbjfinttnt.PMtlijMp.*. 

I  L 

lurisne  ciuilis  quam  Canonici  maiorftt 
habenda  ratio?qu*zrttur. 

Dicendum  eft.Canones  vcl  ius  Canonictom ,  &  leges  feu  ius 
ciuilein  vnam  vekiti  focietatem  &  confonantiam  coire  rcgularitcr, 
v  t  c|uod  1  n  alterutro  horum  iurium  cxprcflum  decifumue  fit ,  in  al~ 
tero quoq; & decifum  elfeinteiligatur  &  fcruandum  i\x.ci.&2  tum 
rtrob  ^nat  pergloff&Vl.denoutoptr.nun:i4t.  Vndecum  aliquid iu- 
re  Canonico  nominatim  decifum  lit.ncc  iure  ciuili  comrartum  cx  - 
prcfTum  dccifum  vc  rcperiat  ur,  vtroq ;  iureid  decifum,  cxprefTum  & 
lcruandum  videbitur.  Vaftjuius  toutroutrf.tH  fi  cap.S;  nun.il.  iuf.n. 
Si  v(  ro  alterutrum altcria  Jucrfctur. c .fin.tb  Ghjf...tb,& CC.txt  prt- 
fcript  l  vui .c.vfutff  quod  interdum heri  experimur. Dynus  t  pof 
fejfor  dtieg  iur  m6.  fofentadhiixrc  Dd.noflri  talc  Tcmcdium ,  vt  in 
iis,quaclumforifccuIaris,iusciuiIefcructur.Quae  vcro  Ecclefiafii- 
ci,CanoncsveliusCanonicum:i  c./.ext.noutoper  nunc  efin.txt  pru- 
fript.  Indeproregulapronunciatun  Vt  ihomnibusiilis,  quzad 
confcicntiam  &animam  pertinent,  ius  Canonicum  confulendum 
fit,illique  ftandum.d.*  fin.lf  t  D.lurutba.Gixli.obfxnum  16.2  tbf. 
18  uum  r.Schneidwin.rfiM.i*  demterd  Qm.lnftit  mpr  lib+.num  t. 
Vide^f./fMrtl/rnU 

«, 

Cum  vriica  ex  omnibus  virtutibus  tufiitia 
*%btA»efy*9h  ejfevtdetur,  quia  efi  wV«n^r,  A- 
rifUEth.3.  num.  21.  n.altorum  enim  vtiltta- 
tiferuity  \b\&.n\\m.22.qu*zritur,  an  itain  alio 
ftt  occupata ,  vt  contra  feiffum  quu  iniufius 

e/f    *       ejfep  ■ 
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idcm  eft.vbiqttcidcm  nunquam  fibi  rcpugnans,  nunquam  comra- 
riunviullotemporis  cafu  mirabilc.  lusautwn  cftanatura.  Ergo. 
Ncc  obllat,quod  duplcx  (it  ratio  iuris,  quae  partim  natura ,  partim 
lcgibus  habctur. L;cet enim pars ea.quar in  Icgibus  cft,varia  &in- 
ccrta  ad  quamlibct  remm  opot tunitatem  mutabilis  :  Vna  tamcn 
atque  eadem  mens  cft  lcgislatorum  omnium  ,  vtxquitatc  con-: 
ftituenda  ciues  fiios  ad  primaruam  natura?  iuftitiam  reuocent;quam 
.filegibusfcriptisexprimercnequeant,  voluntate  quidem  proprie 
acccdunt.Etfi  nontam  iprarnm  rcrum  incertitudo  quar  nulla  efl, 
quam  iudicii  imbecillitas  &  ignorantia  obftarent,&  impcdircnt ,  vt 
fuo  quodq;  naturali  munere  pcrfe&c  fungi  poflet,  ncquc  cuiqunm 
vnquam  falfa imponerct perfuafio ,  ncq;  dc  prauatus  dccipcrct  fen- 
fus,fed  omnium  crTetdcomnibusccrtum  &  idcm  iudicium ,  vidtf . 
t.di$.t.cotu!.  6vtlt. 

B.  L./.§./  &$.buim ft.  dii.D  dt  iuft  &iur.  Non  tamcn  hic  vt  in 
aliisfcienttislimatam&adfubtilitatcm  appolitam  inucnimusMc- 
thodum:ScdquodICti  vetcrcsfeccrunt,vtiusomnein  certagcne- 
radigererent,  eorundemq;  gcncrum  tanquam  mcmbra  quxdam 
diuidcrcn r.  ExtwtU  vidtini  t$.wtr.t vidi mm  i yD.dt  nuna4t.n9u.optr. 
DuirjntfdCl  ttd.cj.tnm  vniincuiufq;  vim  dcfinirione  dcclararenr, 
&excmplis,id  arsiurisfitvdartis  aiiqucd  Simulachi  um.  Itapro- 
bat hanc  totam  thefin,fcd  piuribus oc  a  .curatius  *  Connanus  lib.  t. 
ctm.c iMdeVtt.Colhltolib.Kvfttyut.ddMtrfdri» JuMprtmiJfc.BodL 
indijlribiur.vniutrfi  vidtp.t.dijp.  tc.n  llvtlt. 

C.  Iusfcmpcrcertum  ^it.dti  iV.& fd&.ignor.  Nec  facitin 
contracium  iuris  mutatio.  Cum  cnim  natura  nouas dcpropcret 
edere  formas,proindcquc  humani  iuris  condkio  pcrfcfta  &  ftabiiis 
nondtj i.§  fidquk'1%  C  dtvttiurttnncl  drN*7*.i»;r.atq;diuerft 
cuentusdiuerfagignantcotifilia &  remedia fuggcranc.  /  i.inpr.D  dt 
vtnt.irtjp  i. .non  d.  bct  ifla  mutatio  r.  ptch:  nfibtfis  iudicari ,  maximc 
cum &!p{eDcuscxhis,qurinveteritcftamento  ftatuerat,  non- 
nulla mutauitin  nouo.  c  n:n  dibtt  s  ext.dtctnft  g.&affm.  Sic  ncc 
dixerkquis;quodcommuiiiserrorius  faciit.  Legcs  enim  omncs 
iuris  Komani  ccttoanimi  iudicio  cx  naturalibus  notitiis  ,  iuftis  & 
rcctis  rationibus ptornulgata: fttnt  dixi  vtl  tf  1.  dijjt.t.  ctn.l  17.  Si 
qux  vcroerrorccotnmunigeftavalcredicuntur  ,  hoc  fit,  vei  ob 
publicam  vtilitatcm ,  vt  m  l.B*rb.lL>dttftc.pr4tsr.  vclproptcr  fauo- 

•*  rcra 


Digitized  by  Google 


EX   IN5TIT.   IMP.EH,  3 

rfm  vltimarum  voluntatum,  vtm  ^.fedcumaliqum.7.  lnfi.dcttft.or4i. 

vcl  (imilcsob  caufas  conititutionbus  Princbum  finguljriter  com- 
probatas. Hotom.rf  qu*fti?.G«»t*n  ltb.i  VAT.lt8.  cap.  6.  Cuiac  ad 
Mjftnttnt.PmtlijMp.t. 

I  L 

lurtinc  ciuilis  quam  Canonici  maiorfit 
habcndaratio?qu*ritur. 

Dicendum  e/i.Canones  vel  ius  Canoniclim ,  &  legcs  fcu  ius 
ciuilein  vnam  veluti  focietatcm  &  conibnantiam  coire  rcguktritcr, 
vt  quod  m  alterutro  horum  iurium  cxpreflum  decifumuc  fit ,  in  al- 
tero  qunq;  &  dccifum  effe intefligatur  &  feruandum  fit.ct.&2  cum 
ttrob  ^net ptrghf&VlMnvuioptr.numitt.  Vndecum  aliquid iu- 
re  Canonico  nominatim  decifum  flt.ncc  iure  ciuili  comrarium  ex  - 
prcflum  deciiumve  rcpcriatur,vtroq;  iureid  decimm,  expreiTum  & 
terua ndum  videbitur.Vafquius  controutrf.iU  ft  cap.87  num.il.  inf.ru 
St  vc ro alterutrum  alteri aduerferur.  c.fi  1  ib  Gloff.  a  bb.&  CC.txt  pra- 
fsript.l vui'.C.Vfu4*p ■  quod  intcrdum hcri  experimur.  Dynus  s  pof ■ 
feffor  Mttg.tur  m6.  fokntadhii>creDd.noftiitalc  Tcmcd:um,  vt  in 
its,quac  iunt  forifccularis,tus ciuilefcruttur.  Quae  vcro  Eccleiiafii- 
ci.Canones  velius Canonicum:4 c.i.exr.noutoper  nunc  sfin.txt prtt- 
fript.  Indeproregulapronunciatur:  Vt  ih  omnibus  iliis,  quatad 
confcicntiam  &aniinam.pcrtinent,  ius  Canonicum  confulendum 
fit,illiquc  ftandum.d.f  fin.lv  t  D..urk<aclXjx\}.i.obf.^.num  16.2  obf 
18  uum  ;.Schneidvvin.«fM.i*  detmerd  clii.Inftit  inpr  lib.+uumt. 
Viderf#/ <•*/#//*•*/. 

III.  9 

Cum  vriica  ex  omnibus  virtutibu*  tufittia 

effevidetur,  quia  efl  *5t*}c  trifor,  jAr 

rift.$.Eth.3.num.  21.  u.aliorumenim  vtilita- 
tiferuit,  ibid.num.22.^r//wr,  an  itain  alio 
(it  occupata?vt  contra  feipfum  quti  iwufius 

&i    z  ejfe,- 
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ejfe ,  &  violentas  manus  fibi  inferre  pofot? 
quodnegamus. 

i.Quia  prarceptum  Dei generale  cfr,Non  occkics.  2.  £t  Ci  o#- 
minem  alium  Udcrc  iura  permitnint;  multo  magis  non  ipfos  lardc- 
re prohibcbimur.}  Nemo  eft  membrorum  fuorum dominus  /Jlrf  17 
bmt.DM  L.Aqril.  Vitaq;  mancipio  nulli  datur,omnibus  vlu,  inquit 
Poeta.  4  Imo,(i  abufus  rerum  &  bonorum  noftrorwm  prohibitus , 

5  fin.lnfitt.dehk)quifui\el4u\niiuiky  multomagiscorporisnoftri.  5. 
Et qui  fcgrauiter vltro Ixdit &  vulnerar,capite  puniri  iubctur  cx re- 
fcript.Imp  Adriani,/.#m«#^rriMii  h.quiftvulnernnit.B.dtrt  miu- 
r*ri.Inde  ctiam  nemo  fc  peteft  obligare  ad  poenam  corporalem. 
*rg  Uibtr  iome  D.ud  L . Aqutl.  nec  caj ceri  fe  pcrmittere ,  aut per con- 
tractumobligaredircctc  potcft,  vtinfcraturciincorpus  id  ,  quod 
de iure pati non  pot<  fl  vidc licet  vc corpus lcindatur,  torqueatur  vcl 
circumcidatur,  '.tireumcidere.n.D  4dLCer*el  d  S/ur.Schneidcvvin. 
4d§4urwpr*t9pt4.n  m.  4&fiqq.lnflttctiufi&tur.1!>otchok,tbi.sH 
tamen(itcauu,propttTqiiamlcxaiiaucmadcarccrem  vel  arrefta- 
tionem  (lc  obligat,vt  ob  non  factam  iolutioncm,potcft  fe  quis  ob- 
ligare carceri  vcl  arrcftationi,  l. i.C  qut b9n.ctd.p9f. Vidc infcrius  cen. 

i  <r**ft  49 

IV. 

An&  quatenu*  deliftaignorantercontra- 
cia ,  A.  &  coatfa  voluntas  excufationem  & 
Pcenam  mereantur?  B.quaftionu  ejh 

A  DirirnithoclC.Pauf.fWr#£></*.D.4w  &f4&iigner4nt.  & 
poft  cu  <n  Interpp.R/^jrff^Tt  Paulus:c/  igrmwtimquidem  iurk  cut*\ 
necere.Ft&i  vere  ignernntinm  minite.  Dicimas  crgo,  Ignorantiam 
iurisexarcjuoomnibusinpcenam  imputari  potTe,  prarterquam  vt 
a tatis  fcxufque intirmitatis  ratio  habeatur.  Erueft.  Cothman.  ref. 
49  nu  •8/Xitan  imqjc:tlpaeil,4t*doloproximum,Hludignorai«» 
quod  omne> intelliguat vclintelJigcrcdcbent,  /. cedertdiem  l.  tdtd. 
D  de  verbfignif. ma x i m c  cj  u ia  i us  fmitu m  St  poffit &  ciTc  dcbcat.l icut 
id  lC.Nci  jtius  M}.vHnip4Jtt.Ddtmr.&f4&,ifft9t.  decUrat  Etprar- 

fatim 
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fcrtim  hoc  proccdit :  Si  quis  id  quod  ratio  pra?fcribit,quod  natura 
dictat,  quodcommunis  hominumobfcruantiaincuicat,  fc  ncfcirc 
dicat,& hoccommittit,  quod  iurc  diuir.o  cV  gcntium  prohibitum 
c(l,  /.  Dmm  ij.mpT.  D.sdU  Cornel.  dtf*l(.  Canerum  in  aliis  dcli&is, 
quarcontra  iuris  pofitiui  difpofitioncm  committuntur,  maximc  fi 
dolusabcft,  ignorantia cxcufat,  §.  qttu  t4me%2.  ir.fi.  devibon.  rapr.  vt 
putainhisqua?  funt  pcrfratutuoi  prohibita:  itcmin  dcliclisijlis, 
quzantc  nouarum  Conftitutionum  publicationcm  committun- 
tur.  Etinhoccafuloquitur,'.jfnD.</f  decretaborS.fa.  Fa&iautcm 
terprctatio,  quia  faepc  ctiam  prudcnti/fimos  fallit,  excudtioncm 
focnaprsAare  vidctur&  prafumitur,  dcquo  plcne  Mafcardrf* 
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raatia, mli  dedamnoig- 
w  .<Sr  /U?'  •jjaor.  Vix  cnim 
u.tjm  parumdefctogi- 
umfuaptc  contra- 
#um  7.D.4dSC.Vtl- 
f*  &f*Qt  tgnorJ.fi qttit  ms. 
ior.C.deTefctnd.vtndtt.  Prartcrca  quomodoconcilientur  inter  fcfc, 
tft me puttv ,Drde  tondtc?.  tndeb. '.  fi  ,":>;  ldeiun-  fO.*cl.empti,l.qit4n- 
q*j*i.n.4dsc.VtiUuK-.  vidc apud D.Sturcium>in  hac ipfa qnarflio- 
C  Gail.  i.obf.4S.pertot. 

B  Hic  rcfpondemus  cum  diftin&ione:  aut  enim  fa&a  funt 
!us  gencris  ,qua?pif.tatem  lardunt,  cxijflimationcin  &  verecun- 
iarn  nonramj&funtcontrabonosmorcs,  KfiUm  i$  D.detonc.  inftet, 
ttunc  ,cum  nccmandans  vcllc  poflftt, obflantciurisauthoritatr, 
nec  cis  confcnfum  prxflarc  dcbcmus:  Magis  cnim  cft,  vt  Dco 
uamjiominibus,  hoccft,  parentibus  &  Mag:{tratibusparcamus. 
1  li  Carfar  mandatid,quodeAcontraconfcicntiam,  nonc/Ki  ob- 
mpcrandum  ncq;  in  pacc  ncq;  in  bclIo.Sin  autcm  icuia  funt  ucli— 
'  f,jfi  filiuspatri  vcldominofcruus6btcmpcraucrit,excula- 
itur.ltarcfpondct  Wp.mldd ea.  DMrig.iur.  &  Alphcnus  •»/.  n»ut 
20  D.de oblg.  &  4tl,  Nam  pcr  obcdientiam  propria  voiuntas  mafta - 
i\it,f .(aeudttm  S.Qusfl .i.X)  Sturdus,mLv(Uttwn(reditur>U.dtrtg.'ut.n. 
".Latuf.Cagnol,&  Dccius  ibid. 
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T>e  iure  fcripto  &  &quitatc  dubitatur9  v- 
•  tmm  fit prtfcrendum  ?  O^Qos  tus  fcriptum  .c- 
quitattnon fcripta  rcftc prtzfcrri3etiamfdurum 
videatur,  dicimtts. 

Cclfus»  m  qutfl.  dt  tquo  &  kwc,  dixit:  piarumq;  fubauthoritate 
iuris  fcicntix  pcrniciofcerrari ,  /.  fiftruun),  §.  ftquitut.  D.  dg  Vtr,  OoL 
Idcoq;diIigentcr  prohibitum  cH  lurc  Romano.nc  quis  tcmcrc  id 
llbi  fumat ,  aut  liccrefibi  cxiftimct ,  vt  quotics  ipfis  videatur,  lcgct 
arquitatcmoJcrcntur;  atq;  bxcalCtiircgulacraditurcVobfcrua- 
tur.  Quodlcilicctfi  a?guitasfcriptafit,atq;etiamrigoriuris»tunv 
regularitcr  zquitas  prarfcratur  ri^oriytuxt.i,pUtuit.C.dt  tud.& l.tn  o- 
w;i/i^w,jf.4*rf^.ftfr.Huiusrciexemplumcfr,  tnl.Qvod/iEpbtft.^.irtter» 
dn,D. it  eo  quod ctrto hco. tttm  tn l.botu  filts,w pr.  D.depofitt.'. pUne^  P.  dt 
pttit.htrtd.%.tttte.\nfl.de*cqu\r.rtr.don.mt.  Si  vcrorigor  iuris  abfq; 
xquitate  fcripta  inucnitur,  tum  volunt  iudiccm  pioptcr  opiniu- 
ncm  arquitatis  a  iucc  fcripto  non  reccdere,  vt  tn  l.proff>txit)D.i*t&4 
quibut  manumtjt.  Cuiuslegis durities  tamenpoftcamitigatacft^/r 
i.in  ttdult.  C.  dd /. lul.dt adulr.  vide Lfitxprtft.rr.  10  D.ie  appikit.  f>  reUt.l. 
t.  C.  dt  Ltgid.Zzf.coufil.  n.  num.jj.vot.r.  Si  vero  ncq;a*quit3>  nrq;  ri- 
goriuriscxflant,  imploratur  tanquam  fubfidiarium  &cxtraordi- 
narium  iudicisauxilium,  quopetcntibusarquit.isadn»iniflraturc)C 
in  eo  continctur,<»^./.<^,^«ro.D./4mi/.&«:ut/-.Conrad.f-agu«;.  r  htdh, 
Jur.ciu.part.  t.  tap.7.num.24.&feq.vid<:  Fachincum.  i.contiouffvap.j. 
Dixl.p.  r.dijfr.2.  concizt.ptr  tot, 

J\Qtm  vero  alterum  decipereac  circum  ve- 
nireiurecjuandofyfitlicitum?  ambigitur,  Na- 
turaliter  hoc Itcere cum  Vlp.  dicimut, 

Naturalitcr ,  hoc cft , cx  vfu  & iurc centium ,  quo emtor  viliori 
comparandi,  vcnditor  cariori  di/tranendi  votum  gerentcs,ad 
contraccum  acccd  uut  ,(.fi  roluntdtt .  c.dt  refi ,  undtt .  ldq;  idco,  vt  ci- 

pellatur 


'p.fci.atc.AccurUil.pTijptcitt  dkt»,  /.  ieln 
rum  in  btutaanimantiacadit//.c./f  <r«4 
r.p.s.quaft  fi+.fiutn.t.  Et  hancfcntcntiam  dci 
muncmdicitlul  Clarus,?  b  r.recept.Scntc»'.')  / 
:o cafu, cjuod  homocum  hrutoanimali  caro 
tunc  cnim  proptcrdctcdationem  ci  imini 
tur  ficricontra  naturam  humani    nci  is.c 
nccnonproptcr  cxfhrpandam  huctmcmi 
)rum,brucum  lllud,  cum  hominc  vclfufpc 
■ ,quodexftat.  Leuit.  20  Exod.2t.C.reos.  Zj.quafi 
Damliudcr.inprntf.crifii.  t.  cj^.iu/.Vidc  Boc 
mataoj  cil  Ii.rcpcenaiCarolo,  5-3n  btt  s) 
£)!t>nun$.  artn.ti6  Concordat.  l.cum  vtrnubtt. 
tutl  77.&t4t'ttem,c.  adulteri, t.  offtri  b*t,  c.fla^ 
tem ,  c.  Ciertci.  4.  deexiejf.prdlator.  Acccdit 
*,vtr[.  (edquttoj  f  ittmm  yforntcatmverfiu 

B  2 


UU7  defan.  quoi 


tm 


,  &  tcrro- 
•  velconr 
.muher,  i) 
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Vtrf.'r.ttr  mttlitrts  29  Nicolaus  Vigclius.T  >! 
S  >mh •,/">/.  2j7>  Obditfhm  caufamcii.tm  fu 
criminc  proptcr  cxcmpluin  puniri  potcft.  C 
ctnt.+  q\J4?.jo  Ir.h.tnfin.   Sic  cjc  cadcrn  (up 
fmitfiorum  cadaucra  ius  vcl  mcrum  imp 
QuiaomniaferecrinunamortC  c  (tinguum 
it,4u.l  i.C.fiuwvtlnm  4tor  t>:o*tu:i-  fi»n  ! .  I 
fi  .  7. //  H".  12.  Menocu.  dt  arb.:uti.'j!  jf .  «' 
vi  AtrtfioTho^fmno  nK'  iUt.94  dtttgfin 

lul.Clarum.rf.fofo  nnm.if.  Mcnoch.  l.lc, jriunx  , 
f\9  i  0vl.4hnQt,y4.Gomctz  mntsttrUdiltdmt 

VIII. 

///  dcfcnfone  ac  rcfijhntia 
mum ictumcxptiTi-.rc ,  A.&j 
refi  pofit,tcneri  B.  dicimus, 

A.  SLtiodkQuialcga  vim  vinpcilcr 
/./  §  •  m  r  .  f).  U  pi  &  x  t.  trmir* !.  /.  C.  mrff  rV 
Rt  p  Jhmutautcm  vim  imrr.inciucrn  (mcli 
fcruarc>quam  polt  vulncratam  caufam  rcmi 
tnijfib.mu  .tntt£.r,(t.  run  ft  ncctf.  )  ha  vcro 
iam  illata  cfl,  amplius  rcpclii  ncquit.  Qiir 
pulfomur,iniuriamadmiitimu<non  propul* 


[jmus.  tr 
T,,r«niflj 


u cni rc cnam  co< laiufTi  ixacnci  1  1  iccr  c ius ,  q u  i  ju uac t  .1  u  1  mo  uon 
bard.imintcndit,  gladium  r-ducittclunnj;  vibrat,  Gail.  2.ouf.uo.i 
1 4. Cuiac./ .obi.it  Bartliol  *d Lt.dtvt «?vu  j. 

B.    1     Ncmo  cnimtcnctur  fugcrc  vcl pcriculofe  cxpor.cn 
1 2  §.?tn.%bi  vttpi*(i  nttttm  ptruulrfan  vtnttnu  D.fi  yjtt  tsuttontim  tntt 
dn.ftf*.    Atquiinritz  pcriculo  conitittttus  facilc  in  fugacajlcn 
&  itaatruculcntoa^grciforcintcrhcipofla.t/tffCTfuws^.  /iii  tutntt- 
tittr. £>. 4 dL ijuil.  Et hsec dcfcnfio,<jux cft iuris natut x & gcntium 

omnibui 


f  M 


uum 


»o  ini 


tt     t  LJi 


QunA,  honcrts  velbo" 
(ationem  "jfyadmor- 


H0CJ  W' 


iudl 


:nc  forct,  li  parccrcci  linc  periculo  non  potuit,D. 4dl.CorneU 
jr.t.  2.  &(.(*(:  eptwus  ytx!.ticbam;(«l.  vol.  drc^faf.  l.Quiaad 
imcV:  honorcm  rcdintcgrandum  vcibcra  nihil  conducant:& 
::s  toj  b  hoccafti  llnc  dctrimcntolarft  prarllo  llc  Sitamcn  iuflo 
rc  cjuiv  lonpius  progrcdiatur,  non  ncgandum  eum  punin ,  vc- 
non  pccna  ordmaria,/.CV>i</.rfr  Smr.Scd  cxtra  ordmcarbitrio 
dicis,  At^.'.fi*iulttT;un..i3  $  \n\pergtor  S.  ibi,  diflicilimum  clt  iullu 
Jolorcm  tcmpcrarc,/. x.i.tlt.di  8n  tftit^wcurn  ntiu,  §.  ftUhertgj.ff.  d§ 
Unulthttt.  ibi,  ignolcendum  cfl  cnim  ci,fi  voluit  fc  vlcifci  prouoca- 
tus'-  Gidibuc.c.at adulr.  ibi ,  cx  nox  &  itt/lus  dolor  faciu  rcIcuant.P. 
dtrtg.'»T  ,fat  .iffuliyl.  qu  d  t*'tt-  .D.deitg.inr.Ll  idco  pana  eft  miti  - 
gada,Quiaibi  nocx  malo  cofllio  cVpropofito,  fcdpcriraeundiam 
lacciTitamdcliquit,qu.Tapoena cxcufjt Gail.;  dt  p4c.publ.t.2.n.jt% 
occafionercrum  &:  honorispcrfon.r  pcriculum  imrnineat, 
iiturpropofitarcjuarllionij  tcrminos>&potiusipfam  pcrfo- 
cndimus» i.tta^ 4..  tnverb.tn/idtjrirtmmib.y  D.4d  L  Aqul.curo 
trb.  mctu  mortis,Gail. ^.o^/zo.  ej  101.  mk     Mynf.  obf. 
hoft.  dd ttt.  1.  $.  tuiupr*:ept4  Inft.  dt  lujl.  &  tur.  ty  tn  tT4cl.  feud. 
r.Cuiac./*.  Qbf.ij.  lidcp.  i.Ytl.t.djf.t.cncl.  t6.e$ 3  (tq^. 

d    3  /7 


7.n.  +• 


CEKT 


Vtncc  rJ  OfftlCIcAtitffl  Lil  ffi  fi 

patd  tutelx  commijfum  puntn 

Ratior.  eit.  Quod  aetcnl.oclt  iuns  n 
milla ,  /.  17  p<w,D.  dt  tufl.  &  %ur.  1 i.  §.  vm  Pi 
nobis  ctiam  cum  brutis  communis  clt,  </.; 
D./i  7«a  J.  p4«/>.  ft( .  dlf . 
2.  Quodaegrcflbr  fiuc  prouocans  non 
v i  Jcatur :  CUment.  v*if.  de  homutd.  &l.fitx 
Aautl.&L  ncr  confcqucm  prouocacus  non  c 


cum  vim  vi  rcpcllcrciiccat,  /.  r.$.  nwvu  0.dtvi&  viAtm.l.i 
vi. I.  s.detuft.  fjtun:  Ktvbinon  tll  dchctum,  ibictiam  pcet 
dcbct,/ /i«nwia,C. dtpccnu.  Quod&udco  vcrucli,  Vt  Imp.: 
raoPontifici,autctiam  Magiilratui  unotorie  iuftam  vtm 
maxime  (1  damnum  irrccupcrabiic  indc  cmergat.inderd 
ccat,Mynf.j.         neq;  Vafaliuspr  luaripoint  rcuclopropi 
OjUamfuidcrcndcndi  caufacontra  dominum  adhibuit,Tl 
Marinisin/irm/.  ttt.  j.n.  2i.Qi\\.2.obf.  uo.  nuni.f.&feqq.lmot 
didcfeniio  permiiia  cfl  Cicrico,  dum  facra  facit,adcoq;  om 
co. Cum  cnim  defenfio  licita fit iure naturali , ab  omnibus  < 
ln  ioco cxerceri  potcft  Ius namn ;  naturaic fcmpcr  cVvbiq; el 
candcmcj;  vbiuislocorum  fuam  hab^t  naturam  ,  iicuti  ign 
hicac  in  Pcriia  vrit ,  vt  loquitur  Ari[tutclcs,/.crjf,i.7.  dcp 
bannito:fccus  verocfi  in  bannitoimpcrij,cuiusbona&  vita 
oii*cnfionifu!itcxpotita,can5lfricfcC!fi.!irun3/Annoi54i>.Vra 
Ub.  i.de  teftatoru potenttJ, $.  7.  nu.  22.  verf.  ynde  d\t*  paritjrt,  c.  dd 
paffim  deexffpt.  (j.iW.ld:  2.dcp4iepubl.c*p,  /.  num.  26.  Etfii:  in 
niscommifium  homjcidium  ctiam  in  foropoii  putatur  cx 
quod  &  Caitrcnii  placuitL-  rcfcrt  Couarruuias.^/fwnrir. 
bomtcid.reUd. p.j.  §.i.num.6.  lusnamquc  naturaiccft  iusdtt 
c./.dtfi.i.  lurcautem  naturali  iicitum  eit  aggrcllorcm  fcu  i 
reminterficcre  ,r.  tm  9*tm*lt%4tfl.  1.  Clement.  ptjforal».  de  ftn 
mdu.  Ergo&turcpoli.  Couarr.  /.  vtr.refoi.  to.wum.  1.  Si  vcroa 
quisfeadfuidefcniioncmaliqucm  occiJtifc, cum  qualitttc 


ciad  mcamdcfcnfionem^Dd. 
tunc  Rcus  ncccflariam  &co- 
ibarcdtba.  Ratio  cft  l.Quia 


oihd.de 


XI. 


tth  qui  tc  rmcntv 
n  commifijft-j* 


nr  coru 


qjnocctcs  fatcri  Tcritat£ibJc£t|  il 
ncquit,fccusaIiquadoaccidcrc<H 
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rumcjue  fit,fequendum  cfTearbitror^vide  ctiam,  (.  Qutfl.onu  m$dumt 
D.dt  Qu*(l:on  bw.Cmut  vcrba  (ic  acciptenda  videntur,  vt  lifaluus 
fir,  fuppiicio,licriminisrcus,dcprtncndaturcxconfcffionc.  Sivc- 
roncgauerit,  tancjuaminnoccns  libcrandus  fit.  Fachin.  i.  controu. 
i*.  vbictiam  aJiorumdchacquarft.  rcfcrt  opinioncs  &  rcfutat. 

IJSf'.   v:  ^  xii.  ^SBE^ 

Vtrum  quis  altcri  tn  difcriminc  viuconjli- 
tuto fitccurrercfi  td  commodc jieri  pofit  ,tene*- 
turt '  dubitationts cft. 

Nos  dicimus  pic  id  tict  i,  Mttih.  22.ttrf.  tg  Uitc.  12,  verf.it.  luc. 
lo.vcrf,  36.  Iohan.  Euangclilta  Eptfiola^.  ait:  Qvi  non  diU%it  futum 
fuum.  qutm  vtdtt,  quomodo  dthgtt  Deumtqutm  mon  vtdtt  t  &  qti  ia  per  fc- 
cundum  prxccptum  Dccalogiiubcmur  proximum  aRiarc  vt  nos 
ipfos,  Siccjuc  vt  nos  naturalitcr.tucrcmur,  L  vtvtm>n.dti*fl.  &tur. 
ita  &proximumtucridebemus.  Quodtibivisficrialtcrificias.  Et 
intcrcfl  hominis  hominem  beneficio  adfici » l.?.D.dtfvuutx?oTt, 
Vidcturtamcn  voluntatisacofhcii  magiscflTc  cjuam ncccflitatis,/. 
ij.  %s  D.commodAti.  Nccjucei  rcgulariteriurcciutli  prarfticutam  eflfc 
panam,cjui  alium  ncgligit  comm.  Dd.  calculo  approbatum  cfl. 
Dcc.f* /•  tnuito,!.cuh4ia>tt,D  dt Rtf. tur. num. ;. Curn  nemo tcncatur 
ad dcfcndcndum  alium,  Bart. m 1. 1.  $.  fitdtnt»s,D. *d tyff  j*.  vide Cla- 
rum,  liit.^ftctpt.fid.  qudft.S^.num.t.  Etquiaob  dcfcnfioncm  alte- 
riuslicitumcftpccuniamaccipcre,/.  mttumf  %.4n\m*dutrttndum  t. 
D.  Quod  mttm  c*u(u ,  /.  2.  C.  vt  ntmi  *d  faum  ojt.  Uh.  10.    vbi  Cuiac. 
Turpitcrautcmhocnomincaccipcretur,fiiureciuilidcfcnfiocflVt 
dcbita»/.v/f.  D.  dtcondtcl.  obturpemctuftm.   Ec  cum  hoc  fpccialcin 
ccrtispcrfonisfit,/.  /  if.inpr.ibicumdcmmui  tcadttur.&pafitmD.d* 
SCtoS}U*n.in  reliquis  crit  arbitrarium.  Vjfcjuius  hhcmtrover.tsp. 
41.  «u.22.Dicimusautem  rtguUriw.  Sunt  enim  pcrfonx,  cjuibus  Itbi 
inuiccmopcm  fcrcndi  ncceflitas  imponitur:  vt  parcntcscV  libcri: 
l.vtrvm 4.&.ib\Birt.»um.  2.  D.ud  L.  Pomp.  dt  purrtc.  Migiftratus  & 
fubditi.  Barcd.  l.n.j.  drg.l.  tUicutu  6.  $.  ntpofttrt»rtttD.  dtoffic.  prttfid* 
Militcs  &  duccs  bclli ,  Lj.  $.  fitt-  /.  omnt  dtltclum  6.  %.  qut  propofvum 
Juum  S,  D.dtrenuUiuti.  VaGdlus  \  dominus  (cudi^CtUiti.Sidtftud. 
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tief.  cont./tt  Jicetdomini  falutempropria:  antcponcrcfton  tencantur. 
Cnuctt.  te',fi!.  6.U.S+.  eW.Sictcrrarum  domini  tcncntur  dcfcndcrc 
t ra n fcu n tcs,  de quo cent.  4.  qutft.  /<*.  * Ht Zaf.  Ub.  t.cenfil.  14.  Sic  filius  po- 
teft  pcrcutcrc  vcl  occidcrc  patris,MandcI.  'onfil.gjy  nu. 3.  Et  fratcr  ad 
dctenfionem  fratris.  Mandcll.rf.  lot.  Et  inaritusad  dcfcnfioncm  vxo- 
t1StCom.confit.107.ntt.  12.V0I.  1  vbictiam  idtrahit  adfociositincris, 
quod  fc.focrus  po/fit  occidcrcad  dcfcnfioncm  focii,MandcIi.rf./af. 

OjtidverodicendHmffi  Princeps  fuperiorin- 
eriorem princibem  in  caufa  fidei  oppugnare 
it ,  an pofiwt  fnbditi  illius  Principu  fuperiorisei 
opem  &  auxdia  denegare>  &  inferioremillum 
contra  fiipcriorem  defenderc^  ? 

Nos  in  magno  fc  tcmi  iriim  conrlictu,de  quo  Slcidanus,  Ub.  S. 
tomm.pag  3  adtirmatiuam  tcncbimus.  Ratio  1.  Qupd  omncscon- 
rxderationes&ligaefufccptx  iiue  ordinata?  addcfenfioncm  Aatusflt: 
atrimonij  Vcl  ad  alium  bonum  rincm  honcfta:  3tquc  licitar  fi  nc,<-  .ftue 
6.q.  7.1.  /.$.  /.  D.decoUtg.tUtt.  Mcnoc\i.con(il.2S.nu.  12. 1.  nondubtte,  ff.  dt 
apt.typoftlim.rcu  Mynf.j.ebf./S.  2  QuoddVfenfioeftiuris  natura- 
"s,  Cvinllincfcu  naturaromnibus  animantibus  ingenita, /.  wriw  ff.de 
•ft.  &  iur.  &c.  Magiftratus  autem  fuprcmus  faltcm  a  iurc  c:uili  efTc^ 
troduftus  vidctur ,  /.  2.  §.  ptft  origmem  D.  de  ortg.  tur.  I.  vmc  inpr.  f).  ad 
ltf.de  amb\t.  fgitur  hociusnaturarperciuilc,quofubie&iofupcrio- 
lacllnon  cxtinguitur,  $.  fednaturabt.  Infttt.  deiure  N-rf.  G4nt.f  r 
I»*/.  3.  Quod  ln  his  quar  magiftratus  gcritextra  ofikium  ,eftinftar 
riuati,  cVli  quid  pcriniuriam  aduerfus  aliqucm  agit,  non  vtMagi- 
jfibd  vt  priuatus  id  agit,atq;  idco  iniuriarum  acTtione  conucnn  i 
uccn,  /.  imuri4Tw>'y$.qut  ture,  iuncla  l.  ntc  magtflratm ,  D.  de tmtn.  &  aliii 
comnctcntibus a&ionibus fubiacet, 1.  &  feq.  D.deeo quod u.u. u. 
hlynf.  d.obf.  /S.   4.  Obcdicntia  in  illicitis  cfl  inofiSciofa  &  iurc  rc- 
ita ,  /.  fetutu  D.  dt  #/>/*g<r.  &  aa.  l.fin.  &  ibi  ghfi.  D.  de  bon,  damu. 
tap.  fin.  /$.  qudfi.  6.  Gail.  t.dep*e.publnum.\2.  Sicuti  nec  in  hisquse 
"  iurc  ficri  prohibcntur  iudici  obcdirc  quis  dcbct ,  alias  punitur, 
tb.  Std  noHo  ture  C.  de  cufted.  reor.  Guid.  P<*px  decif.  jjq.  nunu  t. 

C  Ec 
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eje ,  &  violentas  manns fibi  inferre  pofiit? 
quodnegamu*. 

i .Quia  przceptum  Dci  generale  eft,Non  occidcs.  i.  Et  fi  n*- 
minem  alium  latdere  iura  permittnnt;  multo  magis  non  ipfos  lardc- 
re  prohibebimur.$.Nemo  eft  membrontm  fuorum  dominus  l.ltbtr 
ktmt.D.ud  LAquil.Vkz^  mancipio  nulli  datur,omnibus  vfu,  inqurt 
Poeta.  4  Imo,(i  abufus  reru  m  &  bonorum  noftromm  prohibitus , 
$  fia.Infttt  dt hu.quifui  xtldtint  iw «, multo magis corporis noftri.  5. 
Ecqui  fegrauitervlcroIa:dit&  vulnerat,capite  puniri  iubetur  exre- 
fcript.Imp.Adriani,/.#m»#  dttiflum  S.quiftvulntrtuit.&.dtrt  mili- 
tari.  Indc  ctiam  ncmo  fe  peteft  obiigare  ad  pcenam  corporalem. 
urg  Uibtr  hrno  D.ad  L.Aquii  ncc  caj ceri  (e  permittere ,  aut per  con- 
tra&umobligaredirecte  potcft,  vtinfcratureiincorpus  id  ,  quod 
dc  iure  pati  non  pot<  M  vid t  licct  vt  corpus  (cindatur,  torquratur vd 
c ircu m cida tn r,  '.crcumctdcrtu.D  aiL.Corttl  d  Siwr. Schneidcvvin. 
ud^.turupuctptd.n  m.  4.  & fqq.lnfttt  cttuft  & tur.EorchohjU  $i 
tamen lic cauu, propccr  quam  lcx aliqucm  ad carcerem  vel  arrefta» 
tionem  (ic  obligat,vt  ob  non  fa<5tam  (olutioncrn,pote(t  (e  quis  ob- 
ligarecarceri  vci  arrcftationi,  i.i.c  qut  bon.ctd.po/.  Vidc  infcrius  cen. 

yq**fl49 

\  IV. 

An  & '  quatenus deli&aignorantercontra- 
£la ,  A.  &  coafia  voluntas  excufationem  £5* 
Poenam  mereantur?  B.qu&ftionis  eft> 

A  DtrimithocIC.Paiif.iii/r^;^.D.iriirrc>'/4#i^wr4»r. cV 
poft  cum  \m  rpr).Kf£uUtvt  Pa ulus  tft  \gnorttutm q uidem  turkcut^ 
noctrt.Ft&i  vtro igntruntUm  mtnt  >e.  Dicimus ergo,  Ignorantiam 
iuris  exarcjuoomtiibusin  pcenam  imputari  po(Tc,  prarterquam  vt 
a  tatis  (cxufcjue  infirmitatis  ratio  habeatur.  EruclL  Cothman.  rtf. 
49  nu  •8/.Litanjmq;c:ilpaeft,&doloproximumtilludignorar<. 
quod  omne. intelli^unt  velintcIJigcrcdcbent,  /. ctdtrtdim  L  Utd. 
Ddtvtrbftgnif.m^xlm^^ih  iusfmttum  Sc  pofl*it&ciledebeat,(icut 
id lC.Nci  jtiusMl.9w»ip4rtt.D  dciur.&ftft.igntr.  dcclarat. Etprar- 

fcrtim 


EX    INSTIT.    IMPER.  5 

fertim  hoc  proccdit :  Si  quis  id  quod  ratio prarfcribit,quod  natura 
di&at>  quodcommunishominumobfcruantiainculcat,  fc  ncfcire 
dicat,  &  hoc  committit ,  quod  iurc  diuino  &  gcntium  prohibitum 
eft,/.  Dium/f.mpr.  D.*d  L.corntl.  dtfMf.  Carterum  in  aliis  dclicris, 
quar  contra  iuris  pofitiui  difpofitioncm  committuntur ,  maximc  fi 
doIusabe/r,ignorantiacxcufat,  §.  qnisumt\2.  lr.ft.de  vtbon.rttpt.\t 
putain  hisqux  funt  pcrftatututn  prohibita:  itcmin dclidisiliis, 
quaranr.  nouarumCenftitutionum  publicationem  committun- 
tur.  Et  in  hoc  cafu  ioquitur,'.j{».  D.dt  drcrttutborS.fjt.  Fafti  autcm 
jnterprctado,quiafzpcetiamprudcnti4Timos  fallir,cxculat!oncm 
^napraWiarevidctur&prafumitur,  dcquo  plcnc  Mafcard.rff 

~  ata  fortalTc  llt,  l.ttt  fvpn'*&  ftqq,  dt 
norantia  facli  alicni.  F^diautem 
r  cflc  ignoraatia,  niu"  dedamnoig- 
t.&fty  dtw.tr  fM'  -gnor.  Vix  cnim 
H  t,tam  pa  r  um  de  fc  togi- 
'uL&umfuaptc  contra- 
mqtum  7.D.*dSC.VtU 
inorj.fi quk  m«. 


:on 


ur,/.fl« 
it  tur.  & 


WCI.S79 
T.&ftStiignou 
rtriihaudrcl 
rantis  vitandc 
cndum  cft,  vt 
tans .  vtidquod 
rictarediiToluat,; 

itt/.ftddtldtS^.l.l 

ioT.  C.tUrtfitnd.vtndtt.  Prartcrcaquomodo  concilicntur  inter  fcfe, 
l.fedttftmt  pnttmyD,dt  i§«di£i.tndtb.'.  (i  tibi  Idttun -pD.-cl.tmpf.l.qiuut. 
qnam.D.adSC.Vtlleun'.  vidcapud  D.Sturcium,in  hacipfaquxftio- 
C  Gail.  i.tbf.+S.jxrtot. 

B  Hic  rcfpondcmus  cum  diftin&ione:  aut  enim  fa&a  funt 
:us  gencris  ,quxpirtatem  lacdunt,  cxiflimationera  &  vcrccun- 
i.irn  nnftram,&  funrcontrabonosmores,  hffltm  i$  D.dttonc.  mftn, 
ttunc  ,cum  necmandans  vclle  poffit,obftantciurisauthoritatr, 
nec  cis  confenfum  pra*ftarc  dcbemus:  Magts  cnim  cft,  vt  Dco 
uarnjiominibus,  hoccft,  parentibus  &  Magiflratibusparcanuts. 
t  liCxfur  mand.uid,qucdcitcontraconfcicntiarn,non  cftci  ob- 
•randum  nco;inpace  ncq;in  bclIo.Sinautcmlcuiafunr.ucli- 
1  his,li  hiiuspatri  vcldominoferuusobtcmpcraucrit,  excuiii- 
:  u r.  1 1  a  r cfpondc t  V 1  p. m  l  ud  t j.  D.dt  reg.xur.  &  A lp h cn  u s  •  •*  /.  t  r» ut 
lo  D.dtiibl g.&  acl.  "Numpcrobcdientiampropriavoluntas  mafta- 
tur,t.fnendum  S.quttfi ./.l >  Sturcius,»» LvtUt non credttv ,U.ut  rtg,'vt .« . 
Wi  LatiiT.  Cagnol,  &  Dccius  tbtd* 

3  V.  De 


*        CENTVRIA   l  QViEST. 

e  »ure      *De  iure  Jcripto  &  Aquitate  dubitatur,  v- 

«quluto.  trum  fit pr&ferendum  ?  J^Qos  iu*  fcriptum  a- 
quttatinonfcript&rcftepr&fcrri>ctiamfdHrum 
vidcatury  dictmta. 

Cclfus,  mquafi.dcaqtiQ&  fc>«c,di\it :  plarrumq;  fubauthoritate 
iuris  fcicntia?  pcrniciofc crrari ,  /.  fifcrutim,  §.ftquttut.  D.  de  Vtr.  ObU 
Idcoq;diIigenter  prohibitum  cftiurc  Romano.ne  quisremcre  id 
fibi  fumat ,  aut  licerefibi  cxiflimct ,  vt  quotics  ipfis  vidcarur,  lcpcs 
arquitatemoJercntur ;  atq;  hxcalCtis  regula  traditur&obferua- 
tur.  Quodfcilicctfi  a?quuas(criptafit,at<j;ctiam  rigorii'ris,tum 
regulariterzquitas  pra*fcratur  vigoritiuxt.l.pUtuit.C.de  tnd.& /.tflo- 
mmbusyjf.de  rr^.fur.Huius  rti  exemplum  eft,  in  /,Q*od  ft  €^Utf:.  %.tnter» 
du.D. it to tfuodctrtohco.ttem  m/.boni  fiics>wpr. D.4epofitt.KpUne%  P. dt 
pettt.btred.fi.tcrti.trfl.dtacquir.rer.dommic.  Siveroriecr  iuris  abfq; 
aequitatc  fcripta  inucnitur,  tum  volunt  iudiccm  p» optcr  opinio-» 
ncmxquitatisaiurcfcriptonon  recedcre,  rt  m  l.pnfptxttyD.^ttt  &  i 
qutbut  manumtj! '.  Cuiuslcgisduritics  tamcn  porteamitigatac^t,f.r 
l.inadult.C.adl. lul. dt adult.  vtdt l  fi txprtfi .tr.ipD.de  appt U * t . &  r eUt . /. 
/. C. dr  Legi!>.ZaC.confil.  u.  num.jj.vef.r.  Si vcro  ncq;arquitaf  nrq;ri- 
goriuriscxftant,  imploratur  tanquam  fubfidiarium  &cxtraordi- 
narium  iudicis  auxilmm,  quopetcntibusxquitasadneinwlratur  & 
in  co  coniwQtuTtargJ.&pufo.D.famtl.bncif.i^onrzd.  Lagus.»»  M .  *  h. 
lur.ttu.part.  i.  cap.7.num.24'&feq.vldc  Fachincum.  i.tgnttouctfmp.j. 
Dixi.f.  i.dijfr.2.  cnnl.2i.per  tot. 

J\Qim  vero  alterum  decipereac  circum  vc- 
nireiurequandocfefalicitum?  ambigitur.  Na- 
turaliterhocltcerecum  Vlp.  dicimus. 

Naturaliter ,  hoc cft , ex  vfu  & iure eentium ,  quo cmtor  viliori 
comparandi,  venditor  cariori  di/tranendi  votum  cercntcs,ad 
comraftumacccdunt./^wto/a/f.C.^  refwtndtt.  ldq;  idco,  vtcx- 

pellatur 


.  tn  C4xf$ 


Llilll  (II 

nditm 


vi  hnfsiyit  yytfi 


p.fcc.dK.AccurLinl.pTiftKttttiiimi  n  %,d(lmqmtm  defccn.  cjuor 
itrum  inbtutaanimantiac3dit./  i.C.fiqutdrs  v  *.rt,  '><  frlod 
\or.p.2.qu<(i  6+.nutn.t.  EchaocfcDtcntiam  dciurc  vcuoic 
rcmuncmdicitlul  Clarus»?  b  r^ecept.Stntc»'.')  {i~.r>**fl.*v  »un 
1  cocafu,  cjuod  homocum  brutoaniin^ii  carnuliui  fccomi 
fkt  tunc  cnim  proptcr  detdtationtm  criminis  vcl  :alis  coit 
dicitur  ficriconLra  naturam  humani  g<  r\cr\s%c.hictpfun<.  §.  / 
? .2  nccnonproptcr  cxllnpandam  factimci 
;ahoium,brucumilIud,  cum  liomincvclfufpcnc 
jtur ,  quodexffat.  Ltutt.  20.  Exod.2t  c.re9f,  22.qu*fl.j, 
<f.i.\)u)A\udtr.tnpT*ff.crim.  e.  /j.Vidc  Boeri 
ntiim.it.H|;  clt  h.rc  pccna  aCarolo,  5«3n 
ftteiDibm} ng.  ajtn.it  6  Concordat. I. cum  vtr nubtt.  ji 
t.  Soutl  77. & uiM enitC.tdultcriyC.fitJtTi bttiC.fiagit 
1.7.ttem,c.Cltrt(t.  ^-.deexctff.pTdUtor.  Acccdit  lul.  Clan 
mtt,vtrf  f<duu4Tc}  /  iftmtn  yforntc4tur.verf.ium  mmaii 

B  i 


riam  >&  tcrro- 
datur  velcom- 
r.  &  c.multer,  tj. 

dnlfcfjcn  Oolf» 
ft.  C.adL.  htl.de 

fV,  &C.vflU.J2. 


t         CENTVMA    T.    QV  AL 

vtrftinttrmulufes  tg  Nicwlaus  Vigcliu.v  *i  '-r^ 
4  \mh\{<\.  217.  Obdiclam  caufamctiam  furiofus 
crimincproptercxcmplum  puniri potcfl. Giil:  a.c 
(tnt.+  qmP.jo  tr.h.mfin,  Siccxcadcm  fop:  d.rati< 
fun£torum  cadaucra  ius  vcl  mcrum  impcriufn 
Qubomnia  tcrccriminamoi  tc  cxtinguunturf/.rf« 

tUUlt.l  2.C.(iuWVtl4tin'*tOT  U  CltU.L  j.,<  \  >\  (  iar./ 
Ji  .if.fi  H".  ij.htlcnoch.  dc  arb.md.qt^p.-  4(  2$$.*tt»l, 
tt)  Airi(ioTh»'Q(*ni  *n»  >>jt.  p+  *nti  (in.rmh:,  ( l.:  >9  £ 

lul.Clarum.^.fotff  nnm.ty.  Mcnoch.././c\  .»■.•"•  ..r.loha 
flu  l  tJol.trtnot, 04. Gomctl  it,  mjttrudtlntorur ,  |  <f. 

vin. 

///  dtfcnfione  sic  refiftentia, ,  nti 
1  j  j  j  7 

rnum  iclum  cxpectti  re9         fuga J 
refi  pofitjcncri  B.  dicimm. 

A.  K  tioclUqtjial^.svimvircpcllcrccVprf 
/.  /  §  •  m  r..  f).  <t  n  GT  1 ».  *n*#*L  1.  C.  mdt W,  /.r»  1 
Rcp.llwnutautcmvimunn^ncnu-mCmcliuscac! 
fcrujrc,  ciuam  portvuincratamcaufam  rcmcdium  • 
tmftoh.  <au  ,inny.r,fl.  r  o*)  (fnvetf.)  Ka  vcrd  qdant 
iam  illataeft,  amplius  rcpclli  nccjuit.  Qiinimofj 
pulft-inur,iniuriamadmiuimu5non  propulfamus. 

Ctarc  nou  tcn i  r 
ucmrccttam  conatum l.cucudi  licct cius .  cnu  juua 
bardamintcndit,  gladium  r  ducittclunuj;  vibrat,  C 
/^t.Cuiac/. ohi.tf  Bji  chol  j«//  i.dt  vt  <»'«4  *. 

B.  1     Ncmo  cnimtcnctur  fugcrc  vclpcricu 
/ .  §.ifn.tbivelpt*iinttdm  pttiitt(p(jtn  ventcnti  D.ft  juu 
dti.fif*.    Atquiin  vitar  pcriculo  conllitutus  factlc 
&  itaatrucuIentoaggrciToreintcrhci  poi1ct,/.ffrr«r>4rts§./«i  cumtt- 
ttttr. P. 4 J LAqml.  £t harc dcfcnfio>cjux cfl iuris  naturar & gcnti u m 

omnibui 


V 


/V7  Ol 


ttn& 


i, 


jonoYis 


velbo- 


vfcLadmor- 


lolorc 
im  non  pcr 


non  cti 

iionc  loci  u . ]  n ru r»  /.  fut<tn  nocttttnurti  o.ibi.lx.^  ctcmum 
i  parccrcci  line  pcriculo  non  potuit,D.*iL.C«rw/. 
,u\  eptutus  ,ext.debom:(<d.  vet.  &csf§ui(.  2.Quiaad 
rcm  rcdintccrandum  vcibcra  nihil  conducant:& 
ccafu  Imcdctrimcmolili  prxAofit.  Sitamcniufto 
^;u<  progrcdiatur,  noniugandumcum  punin , ve- 
urdinaria,/.  Co>n<t.dt  J/<4r.Scd  cxtra  ordinearbitrio 
dicis,  jT^.'.fiddultcriwt..j3  $  tmpenrtot  S.  ibi,  dimcilimum  cfl  iufiu 
lolorcm  tcmpcrarc,/. M.r  t.dt  .c.i  j*'ui!.qui<.u»,  n*tu%  §.  ftlthtrttu.ff.  d* 
Unuiihttt.  ibi,  ignotccnJum  cft  cnim  ei»fi  voluit  fe  vlcifci  prouoci- 
tus '.  Gtsibuc.  C. de adult.  i bi ,  cV.  nox  &  itillus  dolor  fict u  rclc  uant,D. 
dertg.'»T .fai .refvhyl.  qtt  d  taU  r«  .D.de  teg. ifcr.Lt  idco  pct  na  cflmiti- 
gada,Quia  ibi  nocx  malo  cofilio  cVpropofito,  fcd  pcr  iracundiam 
lacclTt  tam  dclujui t ,  quac  a  pcena  cxcufit  Gail.a  d<  r>4C.  puH.  c.2. «. //. 
tcumoccafioncrcrum &:  honorispcrfona*pcriculum  immincat, 
rditur  propofitxquxftioni*  terminos.&potiusipfam  pcrfo- 
.  tcndim  u ij.tt  Jij^.mvtr b.  tnfiiunttm  mio  y  D.ad  L.  Atfwl.  cttto 
l.feq.i*urb.mciumoru$iQi\\.2.9bf//o.6  io/.  nu.  //.  Mynf.  j.  obf. 
Borc hoh. adttt.  t.  $.  tutuprttitpt*  tnft.  dt  tufl.  &tut.<&  tn  tracl  ftud. 
r.n.  4S*  Cuiac.  14*  okf. //.  ?idc^.  /, f#/./. d'j/>. 4. concl.  16.& s  ftqo. 

b  3  n 


io       CEWT<IUA  l  qvjEs-t 

Utnec  homiciuittm  cum  moderamineincuU 
paU  tuteU  commijfum  punirtpojfe  putamus. 

Ratior.eft.  Qupd  defeniioefl  iuris  naturalis  &omniiurcper- 
jniiTa ,  /.  vt  vimyD.  dt  tufl.  &  tur. /. i.  §.  v\m  vt  >  D.  dt  vi  &  vt  a-rrut* ;  qux 
nobis  ctiam  cum  brutis  communis  clt,  d.Lvt  vtw,&l.  /.  §.(um  vitiei, 
li.fi  qu4d.p4up.ftc.  itc. 

2.    Qupd  aggreiTor  fiue  prouocans  non  ab  aiio,fcd  a  fcipfb  occidi 
videatur :  CUmtnt.  vnic.dtbomicid.  &  l.fi  txpUgit,%.  ttbtrtiari*  ,D.«d  JU 
Aquil.Sc  per  confequcns  prouocatus  non  ccnfctur  ciTc  in  dolo. 
$ .    Quiaoccidens  ad  fui  defcniiouctn  non  committit  raalcHcium» 
cum  vim  vi  rcpellcrcliceat,  /./.5-  vimvt.  P.dtvi&vitrm.  I. 1.  C.  vndt 
vi.     detufl.  cr  turc.  Et  vbinon  eftdeliCtum,  ibictiam  pornaabcfl*;; 
dcbet,/.  fitnc\muifC.  dt  pank.  Quod  &  adco  vcru  eft,  vt  Imp.  ycl  fum- 
rno  Pontifici ,  autctiam  Magiilratui  u  notorie  iuilam  viminfcrar, 
maximc  fi  damnum  irrecuperabilc  inde  cmcrgat,inderefiftcrcli- 
ccat,  My nf.r.  abf.iS.  neq;  Vafaiius  priuari  poifit  feudo  propter  vim, 
quam  fui  dcfendendi  caufa  contra  dominum  adhibuit, Thom.dc 
Marinis  in ftud.  tit.  j.tt.  2S.Gi\\.2.obf.ito.  num.  e.  &  ftqq. Imo  eiufmo- 
didefeniio  pcrmiiTacil  Clerico,  dum  facra  facit,adcoq;  omni  in  lo- 
co.Cum  enim  defenflo licitafic iurc naturali , ab ommbus  & omni 
in loco cxerceri  poteft  Ius namq;  naturalc fempcr  &vbicj;  eftidem, 
eandcmq;  vbiuislocorum  iuam  habet  naturam  ,  iicuti  ignisxque 
hicac  in  Pcriia  vrii,  vt  loquitur  AriftotcIcs,/.«yf,t.7.  dcportato, 
bannito:fccus  vcro  eft  in  bannito  imperij,cuiusbona  cV  vitaomniu 
oifcn(ionifuntcxpoftta,^attDifricb(ifibiriin»3/Annoi54^.Vafquiu!>, 
Ub.  i.dtttfl*t§r*pottntij3§.7.  nu.  22.  vtrf.  vndtdxtA  p4ntatt,c.  dtlttttS.  & 
paflimrff  txctpt.  Gail./i£.  2.de  pnt  puhl.tap,  1.  num.  26.  Ecfic  in  tcrmi- 
niscommiiTum  homjcidium  ctiam  in  foropoli  putatur  cxcuiari, 
quod  &  Caltrcnii  placuilfc  rcfcrt  Couarruuias.rf cltmtnt.  vmc.de 
bomtcid.rtUQ.p.*.  $.t.num.d.  Iusnamquc  naturalccftiusdiuinum, 
r./.rfi/?./.Iureautem  naturali  licitum  eil  aggrcflorem  fcu  inuafo* 
rem  interficcrc  ,<-.  im  nst*ralf,dift.  1.  Clemcnr.  paflotalu.  dt  ftnt.  &t$ 
iudtc.  Ergo  &  iurc  poli.  Couarr.  /.  v*rm  refol.  10.  mum.  1.  Si  vcro  atlcgat, 
qnisfcadfuidefcniioncmaliqucm  occiJiiTe,cum qualitatctamc-n 

'  -  & 


w  p  e  ** 

mcamdcfcnfionemfDd. 
R-cus  ncccffariam  &co- 
d<  bct.  R.atio  clt  i.Quia 

idcicli  non  adhibcacur 


•imuf 
nicn- 
crint. 


|1  •  Itctt  Icuci 'j  ■  >  •  f'C.»tti  L.  CotncUdt 
tunu.  viui.  P«k  Inn.  '.  iv\i?outrft  <*p.  27- 


'c  t  o  ie  TCOjtaTUCTiaiivrh  cihi  to  rmcruu 
ugauit jc  nndcfiaum  comnufijjc . 

chinco  (cntimuscVamp!oc~tim!ir  corum  fcntctiam. 
ucnduciYcrcTpondcrunt,n  btts  tamcn  !ic  Jiancibu*. 
ormcntisrcusiiot  Jl  CubYu  IJ.ins,  niiiadinucfii 
tilttcifC.dc  ^^/?:Sicrqo  tormcntisfubiiciatur>&  nc- 
i n tcl  1  igi  ac  fc i r i  p o r  c I ! ,  a c  p r arfu m  p tio ncs  a  d  i . ;  I r J  u  s 
x  iis  fancnon  cftdamnaudus ,  f.abftnttiu,  D.  dttanu. 
a  dicunrurclTcellkaciiTimaadcrucnda  vcritatcm,  /, 
Hxcautccracaciano.iItundcprocjdcrcpur.wA,  cjua 
rumq;iiocctcsf3tcri  rtritatc  iolcat,  innocctcsvero 
garineqwitjfccusaliquadoaccidcrc.Quod  erpoplc- 


EX    INSTIT.    IMPER.  q 

tftf.C9tit.fit  iicctdomini  falutempropria:  antcponcrenon  tcneantur. 
Crauctr.  cq  ftl.  6.  n.84.  eSrr.Sictcrrarum  domini  tcncntur  defcndcrc 
t ran fcu n tcs,  de  quo cer.t.  4.  quaft. 1  \  adde  Ztf.  hb.  i.canfil.  14 .  S i c  fi I i u s  p o- 
tcftpercutcreveloccidcrepatris,MandeI.  'anfil.g^tM.j.  Etfraterad 
dcrcnfioncm  fratris.  Mandcil.</.  lac.  Et  maritusaddcfcnfioncm  vxo- 
risi  Qovn.confil.io7*nu.  \2.v0l.  1  vbictiam  idtrahit  adfociositincris, 
quod  fc.  fociuspo/fit  occidcrcad  dcfcnfionem  focii,MandclI.</./w. 

\  Quidverodicendum?ft Princeps  fuperiorin- 
feriorem principem  in  caufa fidet  oppugnare  ve- 
Ht ,  an pofitnt fubditi  tllius  Principis  fuperioris  ei 
opem&  auxtlta  denegare,  &  inferioremillum 
contra  fuperiorem  defcnderc^;  ? 

Nos  in  magno  (c"tcntiarum  conflidu,de  quo  Slcidanus,  Ub.  S. 
eomm.pag ,j  adlirmatiuam  tcncbimus.  Ratio  1.  Quod  omncscon- 
fardcrationcs&IigcTfufccptar  huc  ordinata?  addcfcnfioncmflatusflc 
••atrimonij  Vel  ad  alium  bonum  fincm  honcfhr  atquc  licitar  fintjc.fatie 
6.  q.  7.1.  /.$.  i.D.decoUeg.tUte.  Mcnoch.conftt.28.nu.  12. 1.  non  dubtto,  jf.  de 
apt.cpoftltm.reu  Mynf.j.obf.  18.  2  Quodclcfenfioefriuris  natura- 
lis,  &inflincliiBaturaromnibus  animantibus  ingcnita,/. vtrtm  ff.de 
•ft.&iur.  &c.  Magiflratus  autcm  fupremus  faltemaiurc  cuilieflc^ 
rodufrus  vidctur ,  /. 2.  $.  poft  ortgmem  D.  de  ortg.  tur.  I.  vwr.  ut pr.  D.  ad 
/«'. deambtt.  Igitur  hoc ius  naturar pcr  ciuiIc,quo fubicclio  fupcrio- 
^acflnon  c.xtinguitur,  $.  ftdnaturai<r.  \nfttt.  deitre  TSat.  Gant.& 
n'/.  «{.Quodm  hisquxmagiitratus  gcritcxtra  oflicium,eitinftar 
priuati,  &li  quiJ  pcriniuriam  aducrfus  aiiqucm  agit,  non  vtMjgi- 
ItratKs^ed  vt  priuatus  id  agit,atq;  idco  iniuriarum  actionc  conucnni 
potcft,  /.  inturtaru'n,§.qu*  ture,  iuntla  l.  nec magiflratm ,  D.  de  tmur.  &  aliit 
compctentibus aclionibus fubiacct,  /.?.  $,  1.  &  feq.  D.de eo quod uut. ca. 
Mynf.  d.obf.  is.   4.  Obedicntia  in  illicitis  cft  inonSciofa  &  iurc  rc- 
irobata,  L  feruut  D.  de  abligtt.  &  ad.  Lfin.  &  tbt  g}ofi.  D.  de  bon.  damtt. 
4p.  fit.  /5.  quafl.6.  Gail.  i.depae.pub\.mm.\2.  Sicuti  ncc  in  hisqux 
iurc  fieri  prohibcntur  itidici  obcdirc  quis  dcbct ,  alias  punitur, 
th.  Std  ntnt  turt  C.  de  cufttd,  reor.  Guid.  Pjpx  detif,  jjg.  v.uw.  /. 

C  Et 


i4      centvria;i  qvaest, 

Etobedicntiacrgaprincipem  ccflat,  ejuanJo  eiobcdicndo  ineurri^ 
turpcccatummortalc.  Quininaofiprincepsprincipatu  intolcrabili- 
terabutcretur,poflctper  ipiosciucs  interfici,fccundum  Thomara 
2.  fenttnt.  diftincl.  4 6.  qnaft.  2.  art.  ^.Qua:  opinio  quomodo  intelligcn- 
da,vide  Vafquium,  ltb.j.rontrovttfcap.8.  r.jj.  Dc  tataautem  qu.rftio- 
ncvidcMattli.Cunoncm,//f./.</<p4tf*,*4p.^.rtf.  t72.rffjadfin.8cB0' 
din.  Ub.  2.  dt  Repub.  cap.s  Hicctiamquarripoflit:  Vtrum  is  quiiuflu 
tyranni  vcldomini  fub pccna  mortis alium  interfccit  cxcufandus  fit? 
quod  nos dicimus. lta tamen  li & is qui  iutfit,facultatem altcrum  oc- 
cidendi  habcat,vt  pater  filiam,  w I. Gracbm 4.  C.ad L.  lui.deadult.  iuntU 
l.patrt2o.cumfeqq.  0.roi.Maritusvxorcm,fiaduiter  fltLcnovd  vilis, 
l. manto.f.eod.  Et  is qui cxcquitur  mandatum  cogi  polTit  aut  alitcr 
pcriculumcuitartnon  valcat,alias  rcfiftcndum  potiuscflet.  Cuiac. 
c .  obf. /;. confer.  inf.  quafi. 92.  ctnt.  4- 

XI  v. 

W*®  Tatrh  nean parentibusmagis  obtemperandH 
fit,fidiuer[aJ>rAcipiant? 'ambigitur. 

Patria:  magis  obtemperandum  effc  ftatuimus,  fi  vtiq;  Bcqucamus» 
i.pcrtcx.fingul.Mi  l.poftUmmwm,%.fihm  do  captwu&poftl.  renerCvbi 
PauMC.elcgantifl~.inquit:DifcipIinam  caflrorum  antiquiorem  fuiifef 
parcntibusR.omanis,charitatcliberorum.  2.Ncqucctiam  tantum 
parentibits,  fed  &  patrix nafcimur,'.  /.$.  &gevtr4litetiD.  derenr.wpo/S 
0  Mtt.  j.Etquodadiuspublicumattinctnon  fcquimuriuspauiarpo 
tcftatis,/. 14.  wpr.  D.aiSC.  TrebtU.  lmo  fi  filius  patrcm  qui  ad dclcndi 
patriam  vcnitoccidiflet,fincfccIere,ctiam  prcmioeumadficicndu 
omncsconftitucrunt,inquitMarceIl.i»/.winiwe  ij.  D.  rebg. &ftmp 
fun.  His  Ciccro  aftipulatur,/.*j#if.  cum  dicit:  Chari  parcntcs,  chari  li 
beri,charipropinqui,familiarcs,fedomncs  omnium  chariratcspa- 
triavnacomplcxacft,vidcEbcrhard.  wTopic.  tnlocoabord.  «.  tava 
Max.  de  dtfcipi.  mxlit.  Coraf.  dtatttiutU,v.  /.  c.  6.  &  rol.  i.p.t.  dift».  4.  concL 
if.innoflrit»  Addc,quodpatriacx  patris&  matrii  appcllationcquc 
dammodo mixtum  habet.  Nam  quod  dc  grarca  voce Tf ic , idem  de 
latinapatriadicipotcll.HaTCcnimvoxapatris  appcllationc  dcdmSa 
eft.  FacitctiamPIatonis  di&um,  «rfu/  vATftjy  Z-i^frtvnr  JV</*f<Tcr«f  * 
mt(&  tw^ *?,ho«;  ci\,Pat t ia  magit  altnda  tfi,  quam  vmttr  d  libtrk, 

Cum 
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Cum  iusaliudfcriptumaliudnon  feriptumdi-ncwn 
atur,  qu&rifolef.^n  fcriptura  fit  dc fubjiantit fcnpt* 

...  ■  y 

Nosfcripturamtanquam  adiundum,dicimus  cffc  plcrumq;nc- 
ccflarium,quoad  fubditorum  obferuantiam,  quibus  alias nopotcft 
notefccrc.  Wefcnb.  tnpMUt.  D.&  C.dtltg.tiu.  j.  Conan./ik  t.iomm. 
.  7.n.f.  cttp.g.  nu.t.  r.  10.  nu.t.  Vultcius  t.lurtft.  R.  mp  2.  Et  dicuntur  ct- 
m  legcs  confiftcrcin  fcriptura>hoc  cft,vcl  in  cxprcfla  iuris  promul- 
ationcacconftitutione,  velintacitoconfcnfu&iurisiiitroductio- 
ctacite  abfque  fcriptura  fa&a.Hinc  ius  noftrum  in  fcriptum  &  non 
(.riptumdiuiditur,  ^.conftat.  Inft.dtlur.nat.Gmt.  &Cimi.  Illudpofi- 
tiuumhoc  avo^irnKov  votatur.CuLxc.innotu prionb.  idlnftit.  d.$.con- 
Uf.Ncqucomncius  quod  in  fcripturam  redadumeft  ius  fcripturn 
ocatur.Multarcnimconfuetudinesinfcnpturam  rcda&ar  funt,cum 
mcn ab  initio  morib.  ac  tacito  confcnfu  populi vfurpari  catperunt, 
cc  palampromulgata?  vcl  populo  prjrfcriptae,nihil  minus  confuc- 
udincs  vocantur ,  ncc  ob  id  {ubftantiam  fuam  mutant ,  vt  coniuctu- 
incsfcudalcs,Parificnfcs,Burgundi£,&c. 

x  XVI. 

sAnlegis  notu  pcena  grauior ,  adcommijfa 
rius  delt£ki>nondum punita porrigi pofint  ?  di^ 
ceptatur.  ^i^^P^^ag 

Connanus,/i&.  /. €om m. r.p. *-.io.\d affirmat, f . ptt l. vlt.  D. ttd Ltg.  Yti.  - 
dtp:.*-.  Ibi  cumPlagiarij  damnari  folcrcntinmctalIum,conflituit 
Conltanunus,  vtquipofteahuiuscrimirtisreioblati  cfllnt,  libcriad 
ladium,  Seiuiadbdfiasdamnarcntur.  Eos  autem,inquit,qui  pro 
oc crimine iam  in  mctallum  dati  funt ,  nunquam  rcuocari  pra?cipi- 
mus.  Ergoqni  nonJumiudicaticrant,nouapccn3erant  amcicndi, 
Z.inquit.  Si potcft  iudcx  cxafpcrarc  fnppucia , cum  multij  grafTanti- 
bus  opus  clt  txcmplo,  vt  refpondit  Claudian. /.  *ut  f*tls.D.dep<xuit9 
quanto  magis  id  lcgc  licct  facerc:  Si  itcrcmittcrc  aliqttid  dc  pccna  po- 
>nnunquam.uiqua  decaufaisqui  iudicatvurnoncVlcxpoitit? 

C    *  -  tfarto» 
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Bartolus  ncgat, per  l.  /.  de  fcenit.f.pen.  D.fitx noxtl.  uufit. Quiod jequi- 
tati  magis  conucnit,  cum  pccnafintcrpretando  mollicndx  iint  potius 
quam  exafperandx,  f.tnttrprttdtiont  +2.1.bodit  tj.tuKcl.l.petJp  ccndum 
ii.  D.  dtpcenit,  nifi  graffantibus  delictis»/.«irf  ftflait.  §.  fin.de pcenisl.vni:. 
C.  ai  l.  \ul.  rtpttund. !.  ftQum  cury.  ttf.§  di  R'g.  lur.  Faci t ,  quod  Ic- 

gcs  &:  ftatuta,  qux nunc fiunt ,  futuris ncgotiis  formam  dant ,  necad 
facta  prxtcrita  rcuocantur,'.  Itgts.  C.  dt  hgA.  I.  dmtt  mtmorit.  tnfiv.CM 
deiuuhb.  to.l.  vntc.  §.fii.C.  delxt.ltbtrt.totl.  &  Nr\  S.  S.iufiurandum  verh 
&  Ntu.  22.  §.  dun  iguui  Cothm.  ttfr.  j,  nu.  tc.  Colcr.  deprccef.  extcut.  ».  t. 
tdp.  /0.«tr.4tf.Ethxcfentcntia  nobiscft  vcrior,  Scbaft.  Mcdic.  dtt  gih% 
f.  +.qusjl.  jj.per  tof, 

Principemjege  Rcgia3omncmcondend<t  &  ab~ 
roganda  legis  potejlatem  habere>res  plana  efl:  At 
Principem  legibus  (oluttiw,A.  &  ex  plenitudin 
potejiatis  alteriius  qu&fitum  aujerre pofie >ncga 
mus,ntjliujla  cauja  fubjit.  jB, 

A.  QuodPrincepstum  abrogandx,tum  condenda?  Iegis  potcfta- 
tcm  habeat  non  dubitatur,  ttxt.  m  %.ftd& quodptmtp.  Uilidtlnf.  nttf, 
gent.  & eiv.  Et quidcm  quicquid  Principi  placuit ,  lcgi  a  vigoi  c  habet, 
d  §.ftd&quod.  Intcrlocutio  tamcn  Piincipis  vim  Iegi^nonobtinct 
nift animo  faciendx Iegis intcrlocutus  (i t, /. 2. I. 3.  CM Itgtb.  1. 1.  .it  ton- 
Jiit.princ.de  quaintcrlocutionc  cft  d. I. i.de conft. print. & l.vlt.C. de /<• 
gib.  Pac.  ctnt.t.  En*n.  q.  /7.Sanciegibus  folutum  cflc  Principcm,  ncga- 
mus.  licct  cnim  i>  principo  fcmper  iufticia  &  xquitas  prxf,:ma- 
tur,cumlcx(itloquens,quareetiampropter  maieftatcm  vcl  quoqu 
propterpotcftatcabrogandz,promulgandx  acfupplcndxlcgis,lcgi 
dus  folutus <iicitur,/./>r incepSyD.de Lt^.i. Digna tanu  vox cft  maicftat 
rcgnantislcgibus  ailigatum  fcprofitcri,&rcucra  maiusimpcrio  c 
fuDmittcrelcgibusprincipatumj/.^s^POATjC.ic/fg.  i.Etdcccttant 
maieftaticas  fcruarelegcs,  quibus  ipfcfolutus  vidctur ,  /.  tximpirftdc 
D.del  .igat.  5.  Vidctur,inquit,  fc.  proptcr  maicftatem  &  poteftatcm, 
rcucraautcm  non  clfc^.Et  nihil  tam  proprium  cftlmpcrij  quam  lcgi- 
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bus  yiuerc,  l C.dt  teftament.%  fin.lnft  Quihus mod.teftam.  infirnnntur^  & 
ibi  rfftoman.  Prancrea  lcgibus  frruirc  &  fccundum  cas  viucrc  ma- 
giscftlibcrtatisquam  fcruttutis:  Quia  fcruus  ittris  cxpcrs  cft  &eo 
iurc  pro  nuilo  habcttfr  Vndc Princcps rectius  fc  legibus  obftri&um 
quamfolutum  dixcrit  Et  quidem  Principcm  lcgibus  natura:  &  gcn- 
tiumexcmtum  non  cifc,  iuriscftnotiiTimi, 2.  §  /  derelf.t9r.qu1.  Vi- 
dcdchacquxftioncVafq./.fo*f»0tf*^^»./r.  &(.  26.^.14.  &f<qq.(.^s» 
ptrtot. Cuhc.  tf.obfoo-  Lagum,/>. f.<.2?!h^p  Spcckh*n.cenr.t.qq,tur.(tu. 
SiSAx.qudJl.72  Bodin./.</<  R-publ.f  g.&c.8.  \:ztW\n.lb.i.cont>ou.tap.2. 
Lipfiunw.  Poltt.c.p.& io.  Comfi.MiJitll  2  j.Arift.  f.Etb.6  Goclcn.  m 
qq.  Etb.  quaft  297* 

B  Iuftacaufadicitur  fauor  publicsr.  vtiIitatts,ff*f./«/./Urfar/M/,D. 
de  t ffu.  prdtor.  t.  Et  fauor  pubiicus  priuata;  vtilitati  prarfcrcndus .  r. 
ixnptriaUm  m pr.  deprobtb.  ftud.al.  per  Lttbar.  I  ft qau^aue.  §.  virum>f.  dt 
SCto  SyUin.&ml.vttUtatiC.deprtmtpilotltb.i2  2.  Etpublica: vtilitatis 
gratia  a  rcgulis  iuris  communis  rcccditur,muitaq;  pcrmittutur,  qu.r 
alias  funt  tntcrdicta  cVprohibita,/. itavulneratm  verf.  multatD.  ad  1. 
Aquit.  c.  Albate.  $.fi>t.  verf. ptaftrttm  dt  ftnt.  &  u iudtc.in  6.d.  I.  B^bariur. 
Vcrumtamcn  Princcps  aufcrcns  rcm  priuati  ex  caufa  publicar  vtilita- 
tis  &  necelTitatis ,  tcnetut  ad  folutioncm  iufli  prctii.  Iohan.  Koppen. 
dtctf.44.ftr.tot.  Hoc  cntm2?quitati,rationi,cviuilicii  confcnta- 
ncumcft,  ne  fubditusabfq;  fuacuJpainuitusrc&prctiocareat,/>«r 
ttxt.inl.venditor.^.ficonftat,D.ctmm.prddic.l  2.C.lnquibmcaufimftrmpro 
ptdm  oltbtit.tccip.2.  Etqua:la?duntpictatcm,  cxiitimationem,  vcrc- 
cundi.im  noitram ,  &  gcncralitcr  qu  1  contra  bonos  morcs  fiunt  nec 
faccrcnospoHccrcdcndum,/.yJ/.'«/  qmftttt.D.dtiondtr. infitt.&tnl.  Ht- 
pos.ProLulo.D.dtVirb.fig.j.  Cstcrum vtiniuriafubditisfiat,principis 
cifcnon  agnofco,  fcdTyranni  ;id  cnimdicimur  poiTc  quod  honcftc 
^offixmusyc.fin.dt  refcript,in6.c,facut  bomot22.quaft.2.4.  Etprinccps  a, 
Dco  conititutus  cit  vt  faciat  iufticiam  &  iudicium Reg.  ctp.  10.  vidc 
Gail.  2.obf.j6./6.ptr  tot.MynC  f.obfp7*&  4'0ljfi.Hoiom3in.qudJf.illuftr, 
/.Bodin,//^/.^K^a^/.f.j\Vailpiiuin,.^\^.\.o;;/rwt;/'.i-7.,  ,■•<•'/• 

!M',XVlIt:y 

J\Qc  plebifcitum  uel  [iatutum  de  bonis  ci- 

C   3  uium 
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uium fattum  adbona  etiam  extra  territori^m 

fita>extendipoJfe,putamus. 

Ratio.  C^uiaplebifcitaveletiam  flatuta  funtIocalia,cVnon  obli- 
gantnififubditos.  Vbiigiturceflat  iurisdittioftatucntium,ibiila- 
mti  &  plcbifciti  difpofitioctiam  non  obtinet,  /.  fin.  D.dauritdi&.Ui.C. 
defufb.tut.  z.Caufi  linita  no^otcfl  produccredFcchim  infinitum, 
Scd  licutlimitaturpotcntiacaufa?,  fic  etiam  debalimitaricrfc&us, 
L fi  arrogator,  D.de  adopt.l.tui  up*TUot£.<um  oriundm,  D.  dt  excufat.  tutj.pu- 
p  11  :D.d;cuT*t.dit.*bhu.  Scd potcntia &  autiioritas  plcbifciti&  fta- 
tuti  non  cxtcndit  fc  cxtra  proprios  limitcs,  l.duummru  »,  C.deDecwio- 
nibmjtb.io.  Ergo  ncc  eius  cflfc&us  fccxtcndcrc  potcil,Gail.  j  obf.124^ 
num.4.,& (tqq.}Ayi\(.  j.  obf.\g.& 0bf.20.num. 4.  Vbictiam  dcciditurilia 
qujrflio :  Vtrum  ft4tutum,quod  vltimarum  voluntatrim  tolen  iitatem  velau- 
get  vel minuit ,  vaieat,  at^  an ad extraneot txttndatur  f  quod  adfirmatu r. 
Quia  (blcnnitas  tcftium  fcptcm,  cftfolum  introducla  iurc  ciuili. 
/./;iffanf«/r'/?iW4,C.^/#y?4W<#ff»f&connataducrfusca,qua:iurcciuiIi 
di/polita  funt,flatuta  condi  poflc,  %.fed  naturaltd.  lnfiir.de utr.  nat.gent. 
&  if.ii!.  Et  talc  ftatutum  potcft  produci  quocj;  extra  tcrritorium, 
quo  ad  hoc,  vt  in  bonis  vbiq; ,  ctiam  cxtra  tcrritorium  litis  talc  tcfta- 
Suientum  valeat,ratumq;  lit:  ita  vthcrctfuccederepoffitin  omnibus 
^onisvbicuncj;fitis,&  in  vniucrfum  iustcftatoris,Mynf.»iifif.o^/".^fl, 
videLagum,/>./.f.7»»w».i^.  vidc  tnf.ct'n\2.jueji.jp.&  Ub.i.dtturifd.cAp 
3J*ttm\f4.&fefq.  K0ppcn.dectf.4j.num»?, 

Quitatum  adminiflratores  pojfe  conderejla- 
tuta,qu&ciues  Itgant,  ex  pr&ccdcnti  concluftone 
patet,  & planum  efl,at  boc  valde  dijputatur,  an 
Adminiflratores  &  Confules  proumciaru  atcfe 
ciuitatuwyaccipiendomutuumnominecommu- 
uisciuitatiS)  vel  c/uitatem  ,vel  bona  ciuitati*, 
tommunia  obligent  ? 

Qiio4 
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Qupd negamus :  Ipfo>  Adminiflratorcs , condi&ione ob caufam 
dati ,  caufa  non  fccuta  tcncri  aflcucrantcs,  Doncl. inl. ciuitas,  27.  D.fi 
ctTtumpetttur.  G  11 1.  dt  4rrtfl.lmperibtc*p.  p.num.j.  verf.dlterovcrbnon 
probatc.  Koppcn  dtcif.  60,  Nifi  vel  rc  prius  dclibcrata,&  communica- 
to  confilio  cum omnibusciuibus,aut faltcm  omnibusconfiliariisck 
tribunisplcbislcgitimcconuocatisifludfccerunt:  vel,  fircmotisa- 
liis,obligdtioncm  inicriut,iflu  J  mutuum  in  rem  communcm  ciuita- 
tisacfvtilitatempublicam  vcrfum,  probctura  crcditorc,cuico  cafu 
onus  probandi  iuaimbit.  Ethabcthocpriuilcgiumciuitas&Ecclc- 
fia  in  mutuo,  nonautcmin  cartcris  contra&ibus.  Sitamcnciuitai 
&  Ecclcfia  quxftuariam  artcm  cxcrcet,ccflabithocpriuilcgium,& 
hzhcb\t\acumiLvlt.de*xercit.*rg.L(td0  fiquu.  §.i.dewftii.  Sicrcfcrt 
Coflal  A&l.cHitM  27.deteb.cred.cx Barto!.t*/./.C.4c vend.reb.ttuit.Ub.it. 
Quibus  didis  caftbus  ctiamli  obligcntur  ciuitas  &  bona  ciuitati», 
communia,  tamen  vniucrfitatis  fingularcspcrfonaevexanda:  &co- 
gendxnonfunt.  Hzrt.Pift. Qusft*?7.num. 6.  Sed  debitum  ciuitatis 
nominc  contractum  cx  bonis  communibus  ciuitatis  folui  dcbet. 
Colcr.  tttproitjS rxec.p.2.t.*.?*g.jsi.num.jf.  nifi  cx  caufaneccflariafin- 
guloscivcsmagiflratusobIigaucrit,pcr  t.AMtoihtnfium>t\\h\.?i\.DM 
priuil.creti.l-hn.Vift.d.loc.  Quodn  vcro  communitasnihil  habcat 
proprii,Magiflratus  fuis  ciuibus&  habitatoribus  collc&am pro fa • 
^tisfac^ioncaTisalicniimponcrepoflunt^pfr^/.^»^.  verb.Proconfulin 
Lt.§.qucdmmo,wpr.nutv.2.&  i.QuodiuiutfyVutueyfitdtiinomine.  Spccu- 
lat.i» f tt.de execut.femcnt. §  fequtiur>Yctf.  quodfi vniuetfitdt.nuw.s.lxa ta- 
mcn  vt  no  in  folidum  finguli  ciucs .  fcd  pro  virili  tantum  obltgcn  tur, 
vidc  Matth  Co\i.v.  d.loco.num.170  Bartol.  w</./.ri«iM*,&  Alciatu  nufo</, 
Fachincum,^.f  ontrouttf  }j.  &  76. 

^^^^^^^  ' ' v  \  t 

Qum  olim  iudici  a  refoonjis  lCtorum  rece- 
dere  licitum  non  fuerit ,  dubitationis  cft ,  an 
tandem  authoritatem  hodie  adhuc  Dd.  Jentcn- 
tu  <vel opiniones  obtineant  ?  A.  Et  auoniam 
Pr<ztoris  olim  mavna  fuit  authoritas,  an^Prt- 
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tor  facere  ac  tollcre  lcgcm  poftt  ?  quod  nega- 

t  nius*  "WS^^::^^^  ^ -7  'd  -^-^^fH^^B 

A.  Sicutcnimiiiiurcnoflronon  quorumcunq;,fcdcorum  tan- 
tum,qui  a  Principccondcndi  cv  intcrpretandi  iuris  potcftatem  accc- 
piffcnt,  acquorum  auchoriiatcs  in  Rcpubl.feu  forocV  in  vfu  frc- 
qucntie(fcntrcccpta:,valucrunt,  Kz.  %.fi  ,.O.ie  Orig.iur.U.Cdtvtt.uir» 
tuu.U  ult.c.deLt^tb.  ltacnimDJ.opi  ioncs  communcs  &  fentcn- 
tieprobabilcsfunt  tantum,non  nccclfa;  ix,ncc  ftatim  ius  faciunt,ni- 
fi  quatcnus in  foro ,  vfu  frcqucn ti  reccpta:  fu nt :    Hoc  cnira  cafu  cx 
moribus utcntium inftar confuctudinis  valcnt &:  omnino fequcndas 
funt.  Alias  vcro ctiam  vnius fcntcntia  vcrior,  plurib.  congrucntibuj 
opinionibuspra?fcriidcbct,iw*/./,.?.  C.dcvet.  tuTetnutlt*ndo.\\)\?Wt- 
fcnb.tn  p*r*t .  Mynf.  dd §.re(ponft  prudtntum.  Infi.dtiure  nar.  -mr.  &  cmil. 
fium.  f.WcCcnb.tbtd.num.j.  Addc  qua^notauitgo  p.i.fol.t.it(J*.2.concl, 
o.  Ex  quibusfirmitcrconcIudo,ctiam  vnius  vcl  duorum  lCtorum 
icntcnttam  tranlircin  rcm  iudicatam,  (i  ca  ad  petitioncm  iudicis  lata, 
&  tanquam  fcntontta  publicatalit,  arquc  ac  li  a  tribus,  vcl  qua- 
tuor  Doctoribus  iuris ,  adcoouc  a  toto  aliquo  collegio  iuridico 
dic5taefl"ct,modoDoc^oriuris,illudquodatTcrir,Ic^evcl  rationc  co- 
firmct.   Quodfi  itidcm  acollcgio  ucglc<ftum  fucnt,  ccrtctam  hu- 
iusquamilliusafTcrtiomcrito  rcijcitur.  Et  vidcmus  vna  &  cadcm 
facilitatc  in  iudiciis  rcfponfa  tam  colIcgiorum,quam  ptiuati  alicuius 
Doc"corisrcrormari.  Seddebisaho. 

B.  EiuscnimcfltoIIereIcgcm,cuiuscftfcrrc.  Pra:toiis  autcm 
cdic~tum  pars  cft iuris non  legis ncc Icgis  vim  habct ,  §. pratorum Inftit. 
de  lur.n*t.gcnt.& eiml.$.  cjucsautem.  l-tftu.debomrumpojjlju  §.  btctxtmpL 
lvjl.de txcept.  Quod  cnim  cdi&um  Praetoris  Icx  vocatur,  m.  /./.§. 2.D. 
vnde  cogn.idtr  v\<i th  accipiendumcft.  Eterantfaltempra?torunic- 
dicta  annua  non  pcrpetua,doncc  &  pcrpctuo  cdicto  ius  diccrc  ccpc- 
runt.  Nccvtccm populi  principisuc fu!linetPra:tor.  Nccfacithc- 
rcdemadcoq;nccdominu,$.2.  \nfl  */*  tfo/^p^nccdominiumadjicit, 
/.701  vfumJruttum,D.(iv;wfru8.(cd tantum  bonorum  polfcllorcm  tuc- 
tur,d.$,2.l:zcWin.f.controu.?2.¥orft.l b.t.dtfuctf(f.c4p.2p.  SolaenimJcx 
liomincm  &  bona  cius  in  potcftatc  habct ,  ita  vtlcx  fitdomina  mcm- 
brorum ,  dominium  pcr  lcgitimos  modos  acquircndi  attribuat ,  bo- 
ni^ctiam  ccontrariototcrdicat,Cutac.  innot.pnor;b,adtnfltt.ct.§.pT4to- 

tum. 
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rww.  Wcfcnb.  4SAuten-.Jift.dthan.pclf.  Hinccftquod  hcrcdcs 
fui  ipfo  iurc  nunquam  definant  cffchcrcdes,  ctiamfi  aprartorcha- 
bcantiusabficntionis  Ncmotantumiurisinfc  habctquantumlcx 
ipfa.  Wcfcnb.  tnfltt.de tdopt.  §.r  vndcctiamdicitur:  Ncmincmfuo- 
immcmbrorum  domiuum c(fc ,h l  btr  boift*,  D.  *<t  L.  Ajutl.  Etindc 
t.auodquidcm  dcfiniantdominium,pcr  faoilitatcm  dcredilpo- 
ncndiproarbitrio,niliquatcnusquisicgcprohibcatur.Dauth.^i  f#- 

XXI.  '  ' t 

Statuta  & pratcr  0*  contra  itts  ciuile,  nift  lex 
diferte  prohtbeat,refte fiertafferimpts,  A.Jus  <ve-> 
ro  dtutnum  velnatur/i ,  B.  £f  legttimam  Itbero^ 
rum  tis  to  11  i  ncgamus,  minut  vero  pcr  ea  poffe  ptt* 
tamusy  C. 

/i»  L,  ie  qmhw,  J2.DM  Le£.l.vtgr*d4UW,ii.$teifi  lege,t.D.dem%merbm 
&  honor.cum  fimthL  Auth. S  mgtu,  C.  d. fnttu,Autb.peregrmtt  C, eomni.de 
fucctfi.Amb..  tjft  &  trnt4,C.dt  SS.  Ei  < Uftu , 

B.  Csp.Ec  lefid/o  dttorflf.e.funt  qmdAm,  2j.qutfl.r.'.qu4Coutr4mt- 
rts,  umpqq.difttu8.S.  ,fifolm  Cbitflui.ibi.t.ntml:ctt.2.iiftmcl.io  fJmUMfjo* 
lu.  ltflit.de  im.*4t.  %tnt.&  ctmL 

C.  Ratio  i.  Quod  ea  libcrisiure  natura? dcbeatur ,  f.  cum  rttw,  m 
pr.D.dt  bon.  dmn,  v  %.prtmum  ttetf^  Auth.  de  bdrtd.  &  Fal<  >d.  text.  not.  m 
Lfirtpto ,infin,D.vndtltbtrt,  Quar  autcm  iuris  naturx  lunt ,  ius  ciuiic 
mutarenon  yox.c{\.i%,n*tursli4Ani1.deiute,nat.%ent.& ctml.  i.  Legitima 
dcbctur  filiis,vtex  cafe  alcrc&  fuftcntarc  poiTint,te{t.Imp.  tn  Autb.  de 
Trtente  &  femtjfe,  cum  autcmaiimenta  iurcnaturacfiliisdcbeantur,/. 
j.  ^.mttureUi  D.deipft,  &  ture,  { idcmq;  dc  fumptib.  in  ftudia diccndum 
qui alimcntis a?quiparantur,  l.de  bonu,6.$.ptn.  D. de  Cdrbon.»d  U.l.fin.C, . 
ae4l1mtnt.pup.pr <tfi.  1. 7.  §.  quoddttttur,D.dr  SCto Mtced.l.  hiacedct.ium,  C. 
tod,t  qu4p4ter,  jo.  D.ftmt/herttfc, )  Ideoq;  lcgitimain  totum  totli  non 
potcfl:  Scdquiaciusquantitas  iure  ciuiii  prarfcripta  &dcfinita  eft, 
idcircocxlcge  Municipalialiqua  cx  parte  minuipoffc,  iuftafcilicet 
xAufTafubfiftcnte.AfTignarunt  autemTricntem  filibcrifunt  quatuor 
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tcI  pauciorcs ,  fcm  i  ffcm  fi  plurcs :  Nouel.  / S.t.  /.  Secundum  vcrfum : 
Qu4t u er  aut  infra dunt  natu  tura  tutnttm ; 

Stmifftm  vttb  dant  natit  qtin% ,  velvltr*.  At  dcrefiduo  liberaparcn- 
tibus  difponcndi  facultas  rclinquitur.  Gz\l.  2.  obf.  122.  Mynf  f.obf. 
4].6  obf.44.  A\c'ut.tn  tratl.de prttfumpr.  reguta,  i.prafumpt.  S.fol.  mtbt. 
'Dcci\\s>tdl.turafanguinu,D.it  Reg.lur.$i\mcidvv\n.ad%.conftjt.\nfln.dt 
iurenat.gent.&(tutl.num.2i.&ftqq.  GralTiw  §  ltgutmxtquafi.  42.  Fjchin. 
4.tontrou.  26*  &  32.  Hoc  loco  ocuirrit  etiam  illud :  Si  pater  ycndat 
di/fipandobona',anpon*intpctercfilii,  vtiudcx  c©gat  patrcm  afHg- 
nare  lcgitiraam,  vcl  aliquem  fundum?  Quodncgamus,  R.atioclt, 
I.  Quia  filio  viuo  patrc  lcgitima  non  dcbctur,  vt  cftcomm.  opinio, 
&pra?tcrrcliquos  tcnct  3m.ptrttx:ib:in  l.r.  §. p tmpnbettjD.dt ulUt. 
bono  1  .  GvaiY.§.Ug:ttm*.quafl.i2  Mynfi.f.^.G/.vidcFachin  6..ontr. 
it.MoWcr.t.Stmtft.  6.num  2.  EtqHantitaslcgttima?  infpicicur  tcm- 
porc  mortis  cius ,  cuius  dc  fucccfTioncagitur,  §.  qnantitat.  Infl.  d<  Lrg. 
Talctd.l.cum  quo  dtptiuvt*>  f>.  fr.D.ad  L(g.  haktd.  a  Quia  ccrtc  in  rc  fua 
quilibct  cft  modcrator  &  arbitcr,  l.tn re mti  i.it 4.  C.  M  tndatr,  ctiam  ab- 
utcndo&prodigcndo,/./r*/#/A/f^.$.f»«/*f/«//.D./r^fi/.^rr^.  j.  Eft 
ratio  cxpreffa,  tnl.non  vfa  iuncla,  l.i.  D.fiqutd m fraud.patron.  Iniquum 
cnim  cflet ,  inquit lurcconlultus ,  ingcnuis hominibus aufcrrc  fibc- 
ram  rcrum  fuarum  admin:ftrationcm.  4.  Prxtcrca  cum  pcrfona 
patris  filii  fcmpf  r  (ancla &  honcfta  vidcri  dcbct ,  /.  *nttpt*.  D.  de obft- 
quiit  idcoq;  ncfandum  eifet,  vt  libcri  parcntibus  talcm  alienationcrrt 
impcdirc  vcllent,  contra  pictatcm  &  1  cucrcntiam  dcbitam ,  argumtn. 
tumper  tot.D.& Cobftqu.it.  5.  Probatur  id,4r£.  Kfi  quando,  §.illud,C.dt 
inoffi..ttflam.'ib\tx\cv\{\s  magis  filiusad  obfcquia  patcrnaprouocan- 
dos,quam  paiftionibus  aftringcndos.  6.  £t  vidctureifcportentum 
in  neccra  parcnus,quaudofihusfolicitus  cftdc  patris  viucntisberc- 
ditatc, /41. Lftn.C.dt paclu,&  /./.  vttbo,non  ituquk,*  contraiio ftnfu,  &  l.pa- 
Bum  quoddotati.  C.  dt  paflit.  Et  une  potcfi  co  cafu  habcri  rcraedi  um 
ordi nariura, vtintcrdicaturpatri  bonis,& curatordctur.  Vidc Vaf- 
.  quium, Itb.contrcuerf  iBuft.  cap. 37.  num.i.  &  ftqq.  Hart.  Piftor.  (tutfi.jS. 
Scd  potcrit  nc  parcns  filio  legitimara  a/Tignarc  in  pccunia  numerata? 
Ncgat  Fachineus,/i6.4.ff fl/ror.tf .  Ex  quibus autcm rcbus  dctrahcn- 
4aMlegiuma,expUcatFachin.*.  cont.  *j. 
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Vtrumvero  vijlatutt licitumfit debttorem 
e  pojfepone  deturbare  ?  quod  negamus.  A.  Et 
ytrumviflatuti  ingreffut  confequatur poffefiio- 
nem,  an  vero  folam  rerum  detentionem  ?  auod 

^^mW/?/^Aargument,l.nunquamnuda,3f* 
IXdeacquir.rcr.  domin,  B. 

A    Aut  cnim  crcditor  debitorcm  finccqnuentioneexpeiiit,& 
vidcturci  vim  faccre,idcoq;  ius  crcditiamittit,  iexfi  >/.;;.  D.quod.mtU 
tanf.Aut  idem  ex  conuentione  facit:&  fubftinguimus :  Si  enim  vi  cx- 
pcllit.incidit  in  I  iul.dcvipubl  &priuat.Sin  fine  vi,conitituiturma- 
L  fideipoifcifor,  Quid  fi  dc  vi  occupanda  pofldfionc  conuencrit? 
Non  valct conucntio.quia  eft  contra  bonos  mores ,  l.contmet.3.^.1  D0 
quodmetm t4w/!i,inuieans ad dclincjucndum,/  >B f.$.i.b.dep4C?.<totjf. 
l.p.&tqu* iontn p"  C.dep*8is.  Atnuliam potertiniuriam videriacci- 
pcrc  qui  fcmcl  vo!uit,/.»wrfjf  r,  ,p.§.«rfto  ff.de aque&ayue ptk.orc.Wcrucrx 
iresagitur  qna  legcs  improbant,  /.  txjt.jj.  D.  Quodmet.  t4uf.l.ntb»liom 
u.  m  D  dc     mr .  N ec crcditori  hoc  cafu  fuffragatur ,  /.  (tedit.j.c.dt 
pion.  Ht<£tcnus  ci>im  np  vidccur  vim  faccrc,  qiiod  pofTcujonc  fua  au- 
\ho\ itateinrrcditur:  diucrfum  cft  fi  vim  corpc  ri  debitoris intulcrit. 
B.  Nccltatutum proptcrcadcftituiturcrrV<5tu:Dcbitorcnim co- 
irur  pati  crcditorcm  fccum  habitarc,  cuftodire  fru&us  donec  fatis- 
nt:cum  alius ,  qui creditor  non cft,  fi  idem  moiiatur,  .ic i  i  on i  iniuria 
jubiaceat,/.Mfttr.4&f<>.*7.  §  Siquuptopttum^  24  D.dttmuT.  Aliudetiaeife 
ingredipoifctfioncm^aliud  candemadipifci,fatisinnuit,/  j.C.deptg- 
«1  ib.i*t  ver.ett^men.  Sic  ob  reiteratam  contumaciam  fatisdatione  nnn 
prarrtitaaugotur  poena,/4/-if  cui  ieg4toT.s.%.qu4npotertt,2i.mverb.exem- 
fhm  ptgnoru  (iqutmur.fr  i*£  lmper.Antomtiutt  16.  D.ft  mpi>f[tfi'or.eltg>4to- 
u  Dcrcquifitis  ftatuuagitAlberic.dcrvoiate.?.*  &Iatcloh  Bologn. 
inl.omntt  popuO^.n.^.cum  mulut  fequentib.  vbidocetrequiri.  Vt  Magi- 
flratus  fcu  fupcrior  vniucrfitatc,  vel  qui cam  rcprarfcn tatnt,  folcniter 
iocu  publicu  conroccttvcrba  ftatuti  proponat:&  fi  adminimu  duf 
uerijtatispartc*  cgucncrintjrnaioris  partis  voiuntatcm  fcquatur. 

V    z  Colcr» 


t4       CENTVRIA   1.  QVMST. 

CoIcr.f./.#«r/. t.num.s.  fumftt]q.v\dcGjii\.2.obj.?*.num  p.  Hart.Pift. 
ttb.2.  qutft.20.  num.i6.& 2.<j:<*fl.p.2.qusp. +  u  num.j.  Schneidvvin.n»  §. 
tonfltt .  lnfttt.  deturt  UAtumlt  gtnt.& m. 

Dc  <6fu«.     e*Ad  confuetudmem ,  pr&terquam  quod  ea 

tudinc.  .    n.   .  JJe        ..  1    .         J    .  J 

cum  lujticu  regulis  ac  normts,cum  tus jit,  conue- 
nire  debet ,  pr&cipuc  confenfu*  tacitus  populi,  A. 
Frecjuentia  attuum,  B.  diuturnum  tempus 
tantumrequiritur ,  C. 

A  Tacitum  etiam  &  illitcratum  inftar  legis  efTe  ccrtum  eft,  tcxt. 
cft,l.dt  tjnibut,  vbi  Bart.  D.  dt  Ltg.  $.  tx  non  (t  npto ,  ln(f.  dctur.  r.st.  gw.& 
c*utLl.t.& 2.C.Qu*  (i-  lonj[uconfuttudotvidc  Gail  j.ob/.j/.num.f.  Mynf  6. 
0  bf.4t.& ^/.Erneft.Cotlimann.rr^./y.  nui».  tj . 

B  Duosa&usaJ  introducendamconfuetudinemgcncralircr  & 
communitcr  furriccrc Dd.velunt.  Idcoquod pluralis  numerus duo- 
busfltConccntus,r./>i«rj/*,  dt  rtg.rur.m  6.i.vbtrtun:e>  ut  12  D.det*jiJui  U 
buc4d'tdto  n>2.D.dtvt*b.fighif.  1.  Etduo  actusaiiqucmconftituant 
ii»poflcflioneveIquafi,$./»>fT$frV*tf4. ,  inc.  qutd  ftt  inurfttiuru  mrfib. 
fend.  Qupd  vcrum  eft  maximc  fi  aftus  fint  notor ii  vcl  talcs ,  vt  f  x  his 
populiconfcnfuscoliigi&  iudicicenftare  poffit,  itaaftum  clTe,  Cu- 
lacv»  Purut.  C.Qud Jit  longo  confut  t.& 2oMferu.t. 

C  TutiusnoncfTeputamus,fihocipfumiudicisarbitriocommit- 
tatur.  iuxta  Cuiac.  tn  P*t*c.c.Qu*  ftt  hng*  tonfutttido.  Pracfertim  cum 
frcqucntioresa&uscitius  rarioresautcm  fcruisconfuetudinem  pof- 
f«induccrcvidcantur.Mcnoch./fA.7.a>4rAir  ind.qutfl.ctnt.i  .c*i.8i.Hum. 
^.Connaous/.tflwr./o.tumquodharcnuila Icgc  dcfinita  rcpcriun- 
tur.&confcquentcriudicisaroitriocommiflakintj/./.f.W/.  D.deturt 
dcltber.  I.  cont%  t37.cumtta ,  2.  <tt  ver  b.  fMfpf.Atq;  fic  confuctudinis  & 
luris non  fcripti,eadcxn  authoritas  cft  quz  iuris  fcripti,  L  de qtubm ,  D. 
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XXIV. 

sAnvero  confuetudo  lcgem  tollere  pofitfdu- 
bttatur. 

Nosdiftinguimus  hicinter  lcgcm  vigentcm,&illam  quxdelue- 
tudinefcrcefFobrolctat&dicimuSjConfuctiidincmjvigcntcm  Icgcm 
non  vinccre,  /.  2»  C.Qud  fit  longMconfmtt.  verum  fi  Icx  non  vfurpctur ,  8c 
contraria  confuctudo  ob  maiorem  rationcm  a  populo  rcccpta  fit,po- 
tiusconfuetudiniftandumquam  I;  v\,l.dt  qmbui.D.dt  lt%.Lt  obidcum 
in  fcudis fcriptis Icgibus non  vtamur ,  rc&c ctiam  in  his confuetudi- 
nesfcudalcsprarualcnt,aclegcs  Remanx  non  attenduntur.  Harum 
ftquidcm  non  vilis authoritas  eft,  fc  J  non adco  vim  fuam  extcndunt, 
vtvfum  vincantautmorcs,  c.t.  deftutLcogmt.  mvtrb.ftud.  itatamert 
niH  Icx  nominatim  prohibcat, nccontraria  confuetudo recipiatur, /. 
<fci,  C.  dt  vfkru,  Autb.  NtwgtMtC.  d  futtu. vtdt  vo!.  t.f.  i.dtjp.j.conl.is* 

xxv. 

Afalam  vero  confuetudinem  nequeex  longo 
vpore,  neyuecx  longa  confuetudiheconfirmari 
pofjc  ,  necvtmconfuctudtnishabere dtcimus,  A. 
Vndeconfuctudo  etiam  quodfatto  naufragto  bo- 
na,quA  erant  tn  naui,  caderent  tn  commtffum , 
tanquam  rationt  contraria  mertto  ab  lmpp.  re- 
icftxett.  B. 

A.  /.  /.  C.  Qutt  ftt  loug*  confuetudo,  c.i.c.  fin.  c.  m*U  w*em  confuttudo. 
diftmB.  8.  toxt.net  *b.  m  $.  null- vtro3Autb.  vt  nnQi  tudic.  /ic*  «f  bab.  &c.  l.quod 
nonr4ti§ueiD.dtUgibuf.Kc6tcc^j  contra  ciufmodi  malam  confuetudi- 
Bemin  Cameralmperiali  mandata  fineclaufuJadcccrnuntur. 

B.  iuthent.  Stt/tg  j,  C.dtfuttit.  1.  Etnatuiar  rcpugnjt,ca!amitatcm 
addcrc calamitati  &  affl  ict  o,  /.  Diuus.D.  de  offic.  prtftd.  /.  um  dementu.C. 
4*  tyfc.  ttubtut.  Niii  aifli&io  venirct  ex  culpa  afflifti  propria ,  puta 
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proptereiusdeli&um,/.f4^f4hiim.§./W*tf,D.Yf^ 
natui,' 7.  ne  qutitx  n*ufr^<iftD.  dtinceni.  rmnt  &  ntaftdjr.  i.  £t  qualeius 
nabecfifcasinaliena  calamitatc,  vtdcrctam  luduoft  compendium 
fedcctur? '. t.C.  dt  N tufrtgtuyiib. //.  *rg.§.  fin  vbi  Schneidewin.  infitr.de 
rerumdm  ft  >nt>l.  2.§.fi').*d  L.Rhod.  &(.  Qx\\.\.ob;.tS.ptrtot.  vbi  ctiam 
dccidirur  illa  q  wx  ftio :  Anfkfttm  iommttttnt ,  fw  res  in  ntnfrjfio  *epv  tst 
nen  reftttnitnt  ?  Ec  illicoufuctiulo  Polonia*  tanquam  mala  aSccpha- 
noRCgcrc&cfublata.qua  nobilibus  homincm  occidcntibus  ccrta 
pccuniacadaucxiimpolita  rcdimcre  vitaralicuic. 

XXVI. 

f/r  w  Tria  iuru  obicfia,  Perfonas,  %es  &A  Biones^ 
cum  Cato  &  lufltntano  ejfefiatutmus,non plura 
ncquepauctora ,  <tA.  <±Adper(6na$  auod  attinet, 
omnes  homines  aut  funt  liberi,  B.  aut jerut,  C.ter* 
tiumgenus  dart pojfe  ncgamus.  CD. 

A.  Qmnecniroiuspcrtonisrcdditur.  quarum  caula conftitutum 
eft,/. t.2.D.deft*t.hor*.  Etdercbus  rcd  iitur  dcquibus  conftscutum 
chj.ptn.D.dtLrj'  Ecperactioaesaciudiciaii  Jdcur  cjiixhocnomi- 
necoafticucafunc,  /.  nulliutX-dr  l*d*.  tnor.  ir.fiit.  i*  sil  Tri^auccm  ilfa 
©biccta,  prarccpcis  quidem  diftinguuncur  ,  fed  vfu  confunduntur. 
Vndecciam perfonx, quaccnus  fc.  vendi  poliinc,  velincommmio 
func, iccmq; a<ftiones,ad  rcs  rcccruntur.  MAicautcm  pro tcrtio obic- 
cto.quod  in  adionib.confiltitjfaCtaacdicta  perfonarum  aqnibufdi 
fubfticui,  Bodin.  mfiu  M*f*4!//ri4«/.accurated(»cet,D.Erncft.Corh- 
man. difp.  2. th.  /.  Et  m  tra&. pojftfi.  lib.  t. c*p.j.  vide  Lagum  m Mit b.  tur.p. 
j.e.t .  Vulteium  Oh.t lnrifp  3  Bodin. tndtfiribut.tur. 

B.  C.  Libcrtas  ina?ftimabilis  res  cft.,'.ltbertattD.itTex.ittT.8c  omnibus 
rtbusfauorabilior,'.  /ja.olVndectialibcrhomo  vcodi  prohibctur, 
$.  fin.  Infi.de  empt.dr  t/endtt.  $\  tamcn  libcr  homo ,  ob  exigui  lucri  parti- 
cipationcmin  turpils.feruicutcm,feipfum  vcndcndoiconjccrc  vult, 
negle&aaurca  iibcrtate , feipfum  ctiam  libertateindignum facit,  ita 
vt venditioproccdat.D.Ern. Cothman. dtff.  2. tb. 8.  ncc  parentes vcl 
confanguinciica  fcipfum  vendcntcpoflincYcndicare,  vclperofficiu 
iud icis rcpctcrc,/.7.§  t.it c*f.  minntx.de bk,w feti.  qtufiione. * 
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D.  Statu  cnim  libcri,fcrui  pro  dercli&o  habiti,cenfiti,  aflcrlptitij, 
habentmagiscondit.  fcruilcm  quam  liberam  ,  Cuiac.  i.  tbr.  jy.  &*d 
Rubr.  D.  dt  Agm.&ttnfit.  Robcrt.  I.  tuimtdutr.  6.  fic  fcruus  hxrccfira- 
ritisjicctrationcpoffcfftonis  innullius  bonis  fit,rationc  tameniu- 
xis,quod  hcrcs  in  rcbus  hcrcditariis  habct,in  cius  bonis  efTcinteNigi- 
tur.  Aliquandoctiam  fcruusimproprie&  potiuspcr  fimilitudinedi* 
c\iurfi.2;.D.d<lit>tr*U(4ujryL  36.  D.  dtfiipulat.fctu.  Hotom.  3.9^.  19. 

"'"  XXVII. 

Anfiruitus  fitjecundum  an  vero  contrana- 
turam  ?  dijjfutatur:  IUuddtcit  Anjloteles  A.  hoc 

JCti,%  K  l 

A.  Probatq;  hoc /.  Po/if. hoc  rnodo,?. a  fimilibus.  Ipfa natura o- 
flcndit,  rcs  ftatim  vt  ortx  funt,  parcim  ad  impcrandum,partim  ad  pa- 

rcdum  natasefle,Tj  ytf,  inquit,  apyjv  rjj  a<<yj.-<*  iv  (jlqxovtuv  «1  et.-yx.ajuv> 

y.ea  iar  t^(A^fit7etf  Qr,&c.Sic  Sol  in  cgc!o  impcrat  afti  is.  Sic  ani- 
nial  conftat  cx  anima  &  corporc,  quorum  altcrum  dominatur,  alteru 
feruit.  Sicin  homincnullafalusdiuturna  ciTc  poflct ,  fi  mens  in  vo- 
luntatcm  impcrium  non habcret  troXirnKot^  ac  voluntas  in  appetitio- 
ncscx  mcmbracxttrnc  SnrvoijKcr,  z.ab  adiunctis,cx  fcxu  &  habitu 
corporis.  Sic  cnim  Mas  &  fccmina  naturacomparati  funt,  vt  prxftan- 
tior  impcrct  dcbilior  parcat.  Natura  ctiam  corpora  dt ucr fa  facit  Scr- 
uorum  robuftaadnecelfariasopcras:Iibcrorum  vcro  hominumpro- 
ccra  &  inutiliaad  eiufmodi  fcruitia,  fed  vtilia  ad  vitam  po!iticam,Scd 
hancfcruitutcm,  vndcfcrui  Ariftouli  funt  v*<tCfi>  lCtinon  confi- 
derant. 

B.  Eftq; illa con  ftitutio iuris gcn  tiu m ,  qua quis iurc  bclli  vcl alid 
iuftomodocumcorpore&rcbus  potcftati  alterius  fubiicitur,itavt 
non  poflit  propria  voluntas operas corporis eiigerc,  au t  rcs  proprias 
poflidwe  vel  transfcrrc,  nift  domtntis  permittat  0  S\tx&i\an4tx.'i-/J 
fVMu7i«r,li.e.fcruumuliad€liberntioneh.ibct,quapropternfc  vo)u- 
tatcin^CUiusgratiadcliberadifacuUas  fufcipitur,  c&£ H\w*tf  *?o<tf%aw 
»ntcccdat,qua? ex  animi  principatu  tSv  0  xctpf /£<c6firmatur.  C  u  ctil 
rtiH3»tcftc  Arift.am!c»tiafinc<»Vn^iAH/j<cflepo/fit,ac  fi  nopaiesofri- 
ciorum  &  arnotis  viccs  reddantur,  litmcra  aut  nuda  potius 

aftcctio, 
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ifTcclio, quac 6c  bruttsincO;  ncq;  intcr  feruum  &: dominum intcrce- 
derepo(fcamicitiam,dicit  Ariftotclesd.Ioco,n.26  coquod  (it  o^^cero»* 
ipf-i>X}y  oi*\fr  animatum  inflrumcntum  ,  vnde  ncquc  iufticia  ncc 
n,oir*riei  $i\tK*,lcd %?iciK.n  dignus  habeatur;  rpof  t*  £-\.y^%  pt\i<tavKSb 
ait,cum  nulla his  infic  rcdamatio, id.-otjuc,  hoc  iure  Vcndi,czdi,  & 
nccaripotefl,cum intcrdominum  &  fcruum  fittantum  fKCc/Titudo 
ca,quzcft  intcr  artiflccm  &  inftrumcntum,cuius  in  potcflatc  hec 
planccontinetur :  vndc  a  ICtis  pscudibus  arquiparanrur,  t  tt.  ttt,  ti  l. 
AjwLlozch. Steph. mdtmmfirst.p9ltt,C4p. g.  num.f.  Hodic  veto  ciuf 
modivcrosfcruos  non  habcmus,  ncque  Germania  vnquaen  vcros 
feruoshabuit  vcl  ag  ouit,vt  Tacitos  rcfcrt  &  Zafius,  l<b.t,  rtjponf. 
ftnfrul.  (.}.  nu.36.  Gail.  Itb.fii^.  deptgnerst.cS.  n.  j.fiodin.  t.  deRep  vbi 
ctiamcolIigitrScruitutespoftannumCtrusT»  1250.111  vfuapud 
manoscfTcdcfiifre.  NcqucaTurcishodie  capti  Ch:  iftiani  iJIorum 
fcruiefriciunturrproindcnccpofllimtnium  ,ncc  fictionc  legisCoN 
nel.inChrirtianiscaptisinducere  ncccffceft.  QuintmoChr  fiunus 
captusaTurcisiuftcfugamcapcrt.rc  ipfc  potcft,  vtrcfci  tCouurru. 
inc pttcMtum, p.  2.  §.  //.  num, rf.Vafquius tli *ft.  qtuft. p  Olligatiojmtcrn ': 
ad  pcrpctua  fcruitia & miniflcri  1  p  aribnda ctiam cft licica,  & iuruo- 
ueniehs,cum&libero  hominiquoq;intcrdumtontinL'3t,vtad  ope» 
ras  quafdamfortunxanguftiacogatur,quasJTi<w»Mu<fm  vocatAiifto- 
telcs;Atqucitafpontcautcoactclibcrihomincsiisquibus  viautlegc 
aut pa&o  fubie&i  funt ,  officia  &  opcras prarfhiu ,  vidc  loach.  Stcpn. 
dtfto  loco,Schncidvrin  .§.6*.  Infttt  drtnrt  petf.  Gu\.2.»hf.  vtcftin 
Merccnariis,ob.rratis,addiclis,  VafdIis,Clicntibus,  qui  tamcn  non 
fcrui fiunt, fed  funt & mancnt libcri homincs,  tdeoque ius  commcr- 
tiorum,con  tract  u  u  m ,  ciuitatis  Roman  x\t .  (bmen  ta  condcndi ,  non 
obftantcdominohabent,(iquidem horum icruus cfl  lv  n? C  zr$ ™£<,n6 
%r  7*  KT»aiCuhc.tnftud.  tn  pr.  loach.  Stcph.  d.  /#'#,vbi  additur  tcrtia 
fpccicsferuitutis,quam  vocint&fnvtr i\jT<>m&yia.z.  Etrc&cab  Ari- 
ftoteIcdiftinguiturintcri«Aorxa<  J*VA»i/of7Bjficut  Vlp.ctiadiftinguit, 
iibcrum  &:  in  Jibcrtatc  eflc,/.  igttur  (cttndum.D.dtlibcTAluAuf*.  * 

XXVIII, 

Exdnobw  Ubcrtintinafcitur  ingenuw.  A.€t 

€X 
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xmatrimonio  cum  Meretrice,  contracio  natos  > 
epitimos  liberordicimus.  2. 

A.  §.!.  Infitt.  de ingenuu.  Nec  obftat.Quod  filium  di/fimilcm  gene- 
arcvixpoflftnt:  Cum  ncmoplus  iuris  &dignitatis  inalium  transfc- 
at  quam  ipfc  habct ,  /.  ntmt.  D.dtrtg.  mr.Quia  qualitas  libcrtinitatis 

non  potcfl compctcre  illis,  qui  fcrui  non  fucrunt :  Sunt  cnim liberi. 
Dicuntur  tamcn  hbcrtini  in  mcmoriam  illius  fcruitutis,qua?  qualitas 
uraperfon^corum  cohzrerc  ccrtfom  eft,noncft  tranfmi/Tibilis  ad 
lium. 

B.  Quiamacula:&  fordcs  priorcs,  per  nuptias  &:  matrimonium, 
uodomnia  vitiadcIct,purgantur;adcoquc  iuftum  ctiam  fit&va- 

Jcatconiugium  cum  impudica&mcrctricccontradum :  cumad  per- 
fcdtioncm  rratrimoniidignitas  vclindignitas  pcrfonz  non  rcquira- 
.turrimo  opus  charitatis  exerccat.qu  i  impudica  aut  naeretricem  ducit 
in  vxorcm,c.  inttr  «ftra.  txt.dt  ff>tn(a/.  r,  tnttgtitattS.fin.ji.  quafl.  i.  Gail. 
j.obf.t4/.nv.6.7.  Etfcmpcr  iuftiliberi  rcputantur,  quicx  viro&v- 
xorccius  nafcuntur,  l.fihum  6.U.  dt  bu,qur (uivcl aittntturit  funt,  quos  cx 
*iiftisjiuptiisprocreauimus,5  iMflit. dtpatriapot </7,quosnuptizdc- 
nonftrant  contradar,  /.  qu:a  fewper.D.  de  m  m  vocandc.  Adcoquc  ctiam 
uflenatifcmperpraffumuntur,  ctiamii  vxor  cum  aliis  multis  antc 
uotidianumhabucritcommcr.tium.  I.mtltt>$.  t.  D.adL.  Inl.deadult.. 
i (i  ille  pucr  vel  partus  cflct  catcus  vcl  monocu I us ,  claudus , vcl  alios 
cfcclushaberet,  And.  Barbat.  mc.  mjaenttentta  tn  rtptttt,  6  Ext.de 
robit.  Quiahoccafu  prxfumcndum ,  quod  proptcr  pcccatum  mu~ 
^  i  isilludintcrucnerit^irf.^.EAcf.^pftf^.Pi*/^.  (?  tnAuth.  vtnondtb. 
artto  nocertyper  l.filmmftnatiru.tbtgl.  fin.D.  de  fenat.  Vafqums  i.onirou. 
$.nu.2i.&ftqq.  Alciat.  intrad.  dtprafumpt.t7.n1/.1.  (Jjil.  2.  Ohf.  97. 
r  tot.  QuidPImo  licct  maritus  probct  vxorem  adulteram ,  tamcn  fi- 
iusconccptusinmatrimonio  ccnfetur  natus  cx  codcm  patrc.  Hmc 
lciat.rf./Korefcrt.  In  dubio  prxfumi  mulierem  adultcram ,  habcn- 
temIibcros,ex  matrimonio,nonex  adulterio  habuiflc,etiamfiipfa 
adultera  vltro  fatcatur, fclibcros,  dcquibusagitur,cxadultcriofu- 
'ccpiffc.Idcoq;  libcriaduItcriniautSpuriinon  ccnfentur,  iusq;  pri- 
ogcniturx&dotisadeosdefcrtur.  Nou.  117.  cap.  S.  Bartol.  **</./. 
filittm  6.  n.  2.\\>\  cx  Cy  no  &  Arct.  rcfcrt,  habuifTc  aliquando  rvcginam 
liquam  filium  cx  militc,  qui  pofl  mortcm  patris  R-cgis iurc  primo- 

£  geniturar 
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geniturae  in  regno,  iufte  Hatus  reputatus,fuccc/fit:  Rcginam  matrcnr 
dcinde,  mortcluctantcm  filioq;ob  confeqirutum  rcgnum,  vcialias 
eaufas,inuidentcm,  ex  militc  cum  natum  proclamaflc,  vnde  filins  rc- 
gnorcnunciauit:quod  filiorcgi  non  facicndum  fuifleatfcritydum 
matris  confcflio  fibi  nihil  prariudicauerit,  adeoquc  merito  rvcx  Ulc  a 
Cy no  dcrifus.  Pacian.  /i*.  t.deprobat.  ctp. y/.  n w.  ^J.  £t  a  Baldo  fatuus 
nominatus,i«ffln/f/.*7,j. vol.j.  Addc Forftcrum./ik*.  defucceft.c. 
8.  nu.  16.  Aliud  autem  dicendum,  fi  iufto  tcmporc  maritus  abfucrit,  vt 
cx  eo  libcros  mulier  fulcipcrc  non'potuerit,  vt  in  l.  6.  D.  de  bit  qu  fui  vel 
*l. tur.  ad  cuius  lcgis  plcniorcm  intellc&um ,  vidc  Gail.  d.  2.9^.97.  & 
Gothofred.  *AU  Mttet  //,  D.  4  J  L.  lul.  de  udult. 

«H//W  tf/Ww  qmripoteji ,  An  liberi  vndcamo 
menjenatipojlmortem  patrisfmtlegitimi? 

Adfirmathoc  Ariftotclcs ,  </*  Ai^.  4«j**/.  lib.7.(.  4»  cui  aftipufamr 
Gell.  /i£. 4  tt.  c.  16.  £t  decimo  mcnfc  compieto ,  &  ccpto  vndc- 
cimo, parcumIe2itimumgienipoftc,muIti  magnarquc  authontatis 
▼noorcfummecjueconfcniutradidcre,  mLGakm.D.delib.  &  peflbum. 
&in%.vlt.  in  NoutLdeieft.&eaquMpar.&c.  Etlicctnaturarebusccrta 
crcfccndi  mcta  eft  :  quandoquc  tamcn  cxccflns  videmus.  Ita  fiin 
minimodcccmmenfesprartcrgrcflus  cftpartus, nonitko  minusiu- 
ftus  haberi  dcbct:  cum  in potcftatc  noftra  non  fit  ad  amuiTim  parien- 
di  iegcm  cuftodirc :  ncc  eu  partui  imputandum,  quod  fatalitcr  ci  ac- 
cciTit  1 arg.  t.  quaret  aliquu.  dt  Vtib.Sign.  vtdt /. /.  $.  ptn.  dtfuu  & Ugtt.  N#- 
uel.39.  c  2.  \b\  Cuiac.  mfin.  &m  Stnttnt.  Psttl.  lib.  j.ttt.  9.  Mynf.  6.  obf* 
4.0.  Gaii.  2.  obf.97. num.  20.&22.  Alciat. dt  prsfumpt.  Heg.  3. prafumot.  7. 
rum.  7.  Coraf. )difctl.2r. Bciift.intrsftatudematrimoniUjC.^^.Hotom. 
f.obf.9.  Speckhan.  Ctnt.i.q.77.  nu.  /tf.vbicopiosc  de  hac  quzftione 
difputatur.  Eftne  o&imcftris  pactus  habcndus  pro  legittmo  ?  IIIuci 
quidamadfirmant ,  cuminterfeptimum  &  nonum  menfem  o&a- 
uusinfit,  l.ftptmojdtftMt.bm.  Eteomcnfcvitalem  eftc  pa&um,ex- 
cmpiis  probatur:  Vlin.tib.7.  cao.  j.Gothof.«4tf*«.  39.  cap.  2.  Bcuft.4f 
mstrim.qu*ft.  ^.ScddiflentitCnLtcius aufent.  9.  Quod  autem  fcpti- 
mcilris  partuspcric&HJ  ?ft  t  id  tribuunt  ^uidaro  occukx  rationt,  Sc 
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virtutifcptInarijnumcri,PauI.  4.fent.  g,  &ibi  Cuiac.  Gothof.  *&U 
j.  §.  //.  D.  defuk.  Bodin.*.  Rtp.2.  As  Schoncrus,  itb,  /.  de  iudiciu,ciudai 
adplanetas  &aftrarcfcrt. 

XXX. 

Jtem  anpofl  natum  legitimum  filium  acqui- 

fita  patris  dtgnitas  profit  ? 

Quodadfirmamus  cum  Cuiac.&Duar.bcnigniorcm  intcrprct*.' 
cioncm  accipicntcs,  /.  moTu,$.pen.D.dfpanu,t.2.\.infiliu,DJeDec*ric» 
.  mh.l.f.D.deSttut.  Quja  durum  cft, patcrnos  honorcs  filiis inuidcre 
cx rcfcripto  Conftantini,  in  l.fi Senttor.C  de  di%mtattbw.  Prarterea,  d.  /. 
fiferutor,  fubobfcurarcdditur  propt«r  hyperbaton  vcl  parenxhefin: 
Claraautcmcft,fi  teftc  Cuiacio  ibid.ita  lecatur:  Senator,  velalias 
clariflimus  priuatos  habcat  filios ,  cjnippc  cJitos  antequam  fufcipc- 
rctdignitatem  (quodnon  (olumcirca  mafculos  dignofcitur  confli- 
tutum,  vertimctiam  circa  filias  limili  conditione  /cruandum )  cum 
CUitera patcrnoshonorcs filiisinuidcre  non oporteat,afenatorc, vcl 
Xblo  clariflimo  fufccptum  ,  in  clari/Iimatus  firiendum  eft  dignitate 
manfurum.  Cuiac  *d d.  I.  tL  C.  de  dtgn.  Duar.  2.  dtfp.  29.  Bartoh  add.  /. 
>.  Coftal.  *dd.  /./.Pacius  cent.  1.  iWAtT.qunJl.^pMic  ctiam  quarri  potefh 
Anfiliido&orumgaudcant  immunitate  patrum  Pquodadfirmatur, 
~l.M.edicos.  C.de  proft/.  &  Medicit ,  vbi  clarc  loquitur,  ibi.  vnacum 
vxoribus  &  filiis,  &c.  a  quibus  verbis  lcgis  non  cil  rcccdeudunj, 
C  u  i  d  o  Papx  dtcif.  }tf. 

Hinc  etiam  ad iUam  qu&fiionem ,  J^Qum  ex 
Auob.  regiis filiis  y  quorum  alter  ante  adeptum  a 
patreregnum alterpofteain  ipforegno  natus>po- 
fieriorm Jucceflionepr<eferri  debeatiure  primoge- 
nitura  ?  adfirmatiuepro  priorerefiondemus. 


iz         CENTVRIA    l  QVJEST. 

fdque,  prartcralias  modo  di&as  leges,  alitcr  probari  potcft.  Et  pri- 
mo  ex  L  Dtuu     &  L  cum  quu  10.  &  Lftq .  C.  it  nAtural.  Ub.  &  Sou.  Ig, 

vbi  quod  llatuitur.vt  libcn  in  concubinatu  fufcepti,  pcr  contra&um 
matrimonium  Icgitimorum  nuincrohabcantur,  valcrc  iubctur ,  fiue 
foli  mancant,  fiuc alii cx  cpntra&o  matrimonio  fufcipiantur ,  z. ex  /. 
cumudMLttttS.Cdt4duoc4t.dtu.tui.  &  1.2.  C.  tod.  ttt.fcq.  vbiliberieo- 
rum,quififciaduocati{unt,  etiamantc  adcptum  illud  munusgcniti, 
acohortaliconditionccximuntur, quar fcntcntia  plurib.  confirma- 
tur  ab  \\utom.1lluft.qu4fi.2.  P.  Grcgor.  l1l.7  pvUt.CAp.  ;.».//.  AddcM. 
2.  dt  MTlfd.ftCul.p.  l.  C4p.  J.nu.  4c.  &  Jtqq. 

XXXII. 

Cum  iujla  manumifionu  caufa ft ,  vt  n.  inor 
habeat  Procuratorem,qui  debet  efe natus  ad mt- 
nusi7.  annos,amritur:  Anminor  25.  annijpof 
fit  ejfe  procnrator  ad  litem 

Quod ncg  comm. Dd  proptcr  bcncficium  rcftitutionis,i« /.«*'£#*- 
dt  iz.  C.  dtpro.uiAt.  L  mtnor.D.  tod.  i.Quia  minorcs  25.  annis  non  ha- 
bcntlegitimaminiudiciofUndipcrfonam,/.  2  C.  Qjiltgtttmimir.tu- 
itt.ftAn&iptifonAmbib.  1  Ncc  rcbus  fuis  fupcrcifc  poflint,  ncdum  alic- 
nis,  §.  tttmmttor.  Injfltt.  dt  txcufut.  Ideoq;  curatorcs  ad  illamartatcm 
vfq;accipiunt,  nequeunccuratore  in  iudicio  in  propria  caufa  ftarc 
poffunt,$./  lnfltt/d<cuT4t.l.i.o.dt  mtnortb.  ibi,nam  pofthoctcmpm, 
viri'isvigorcompIctur.Njq;  illudfauorctutcl*  vclcurationisrccc- 
ptum  cft :  Scd etia-m  alias  minor  abfq;  confcnfu  patris in  iudicio  con- 
fiflcrenequitj/.jJo.wjSfl.jr.C.  itbonu  qu^ib.  j.  Imd  hafc  quarftiocx- 
prelfedeciditur iniurc C  monico, cqmgtntrd  trj. §. t.dtprocurAtortb, 
wd.Sc  iuxtahocc.dccidunt  intcrpp.  $.  eaitm  Inflt.  Qui & quib.  tx  (Auf. 
mAnumuttrtnonltcet.WcCcnb.  tn  pntut.  D.  itf.r§cur4t.  num.  4.&ind  $. 
tAdtm  Mynf  tbtdtmnum.  r.  Sichird.  tnl.tx'gtni:  C.  dtprttur^tonb.  vidc 
tarneCuiac.  1x.0bf.16  Cothman  difp  ^.cor.i.Pac*  Enan.i^.Quiputat 
intclugcndudcprocuratoreadiudicia./>rr  /.ftcoUtclAtitut/j.D.dtmunum 
vmdtcl.^m/i4.lnfl.qutb.tx c4uf.m4n.no Uc.i.  Quiaibi  dtcitur  haccflTciufla 
BunumitUdicauiamfcruujVtdcturprocuratoridurnrnodofitoaaior 

jy.ajanii, 
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I7.anni«,ttqui(iintclligamusprocuratorcadiicgotia,n6critciiufti 
caulTa,proptcr  quam  conccdatur  domino  minori  io.annis,vt  manu- 
mittatfcruumtquandoquidcnihil  veiatfcruum  procuratorcm  fieri 
adnegotia.  Scd  iuflacaula  manumittcndi  crit  fi intelligamus  pro- 
curatorcmad  litcs  :  quiaferuus  non  potcftcfleira  procurator>  cum 
non  habcatlcgitimam  perfbnam  flandi  in  iudicio,  2.  Pratterea  di- 
cunt,cum  maior  iT.annis poiTitin iurcpoflularc,/./  §.i*ittum,D.dtpo- 
flttUudo.muho magis potclt cfle in  rudicio procurator.  Sed fanc cnm 
longe  diucrfi  aclus  fint,idcm  ius  non  cfrlcicnt,&  vt  maximc olim  in 
iurc  vcrfandiiiccntiam  habucrit,  aiudiciistamcn  minorispcrfona» 
ctiam  fao  nomine  principahbus  conftitutionibus  arcttur, 

XXX  III 

Qrca  legem  fu/lam  cantniam ,  qu&ritur,  an 
quod  inter  viuos  conceditur  y  idem  in  vltima 
<voluntate  concedi  debcat  ? 

Noscum  Eberhard.inTo^.  diftinguimus :  Aut  contra&us&  vlti- 
ma  voluntasconucniuntin  rationis  identitate,  &  tuncproceditar- 
gumcntum  dc vnoadaliud :  autdifconucniunt,  &tunefifitmaior 
ratioin  vltima  vo!untatc,qua  in  contrad.validcargumcntamurab 
vltima  roluntatc:  ad  contract.  ncgatiuc,  per  locum  a  maiori,f.*Mg«- 
ttonumftre,  §.  pU<  tt ,  ff.  dt  obl.  &  *8.  Et  con tra  a  contraftu  validc  argu- 
mcntamurad  vltimam  voluntatcm afhrmatiuc  pcr  locum  a minori , 
&  ftt  proiTitbquiturJ.fin.C.dtlegtt.  Autccontrario  maiorcft  ratioin 
contractu,  quam  in  vltima  voluntate,  &  tunc  procedit  argumcnt  * 
contra<ft.ad  vltimam  voluntatem  negatiue:  &ab  vltima  voluntate 
adcontract  afTirmatiuc,  &ficloquitur,l.pjflum  inttr  btrtdtm,  D.dtpdd. 
Mandcil. (o»/I/o.  vtftmtl,  num.  10.  &  feqq.  tum fwuLbus  ,  aut  fumus  in 
dubio,  &  tunc,  quia  in  vltimis  voluntatibu*  rcgularitcr,  fit  plcnior 
intcrprctatio  quam  in  contradtibus,  /.  tn  teft*mtntif.DMrtg.  tur.  <.  cum 
dtltHtjdt  donattontbus,cum fimiltbm,  a  con t ract u  ad  vltimam  voluntatem 
valide  argumentamur  affirmatiue,  &  ab  vltima  voluntatead  contra- 
.ftum  ncgatiue.  Atq^  hoc  tenendum  cftpro  regula.  Quodhaccar- 
gumentationunquamprocedatad  dcrogationem  Icgisvelcanonis» 
am  vbi  ahudcxprelle  diipofitum  cft  in  vno  quam  inalio.  Rxfcrt. 

£    *  Ebcrhard. 


DeL.  Fi^ 
fia,canima. 


ftate  <k>- 
minica. 
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Eberhard.  m  T$p.  m  loco  i  ctutndihMvltiwnu  9$hmt*tntmibrJ$l.2r?.vU 
dc  Mvnf.i»  infttt.Ub.i.ttt.S.dt  Ugt  Fuf.CdnmiatoS.  &:  Schneidvvin.  ibid, 
ttum.6, 

XXXIV.  yj 

IP  Intolcrabilis  potcfias  dominortim  inferuosey 
Confiit.  ^Diui  Pii  Antonini ,  recfe  coar<3ataeff, 
A.  Vnde qmritur :  An  hodie  dormMvelnobi-* 
les  ob  nimiam  in  fubditos  ftuitiam  iurisdi&ifr 
nemamittant?  quodafftrmamus.  2. 

A  Ratio  i.  Expcdit  cnim  Rcip  qucmquam  fua  rc  quam  opti- 
jhe  vti.Et  nc  quis  fua  rc  male  vutuv  ,%.ptn.lnfi.d<  hu  quifunt  fm  vtltl.wr. 
eoq; nec prodeft feruum, \i<\tIm  iv5etf  vo7Tb>i'ntvy  vt  Artftotclcs, ?•  Eth, 
aitadmaicuoIcntiar&IibidinisvfumappIicarcEth.w/.  Polttic.o  >i>  /t- 
rxoT»p  ovtt.  lr  rwr  *t*<Qj  T?c«f«Act/r,  *A\'cr  T6>r^c)70r  JVAo/;:Nonideo 
quisdiciturdominus  vt  fcruos  poflidcat,  fcd  vt  hisquam  optimc  v- 
tatur.  Et  publicac  difciplinar  &  falutis  maior  cft  habcnda  ratioj 
quamrcipriuatorum,  Auth.ru  qutt^C.comm.dtltgot.  i. Etipforum 
dominorum  intcreft,  vt  fcruis  contra  intolcrabilcm  iniuriam  fubuc- 
niatur;  Cum  alias  durius  habiti,  feipfosvelinterfedcuri,  vclfugafi- 
bi confulturi fint,quod  Theoph.cxiftimat :  &: mcmorabilc narratur 
cxcmplum  2Bqd\notin hb. t. dt  R<r.j  tfiib'tfol  69.  Eorym  ctiam  virc$ 
dccrcfcuny,atq;itaadopcrasprxflandasinutilcsrlunt,  l.24,§.j.dtp<%- 
mrat.*8.  3.  Ac  hominis  intcrcfl,ac  humanitatis  ratio  cxigit,  homi- 
jicrn  bcncficio  adficcrc,nccin  cum  bcluarum  inflar  fjeuirc,^.  /.  7.  de 
feru.txport.(cd)u>\ti^iv  iv  dominis  ncrmittitur,  cum  animi  fta- 
tum  nat.ura xqualcm  habeant.  Idcoq;  11  dominus  fine  caufii (eruum 
occidcrit,cxL.Corncl. tcncbitur,  Autlul.dcvi publica,  fipcrvim 
pudicitiam fcrua* proftraflfct :  ncq;cnim  minuscrimcn,  pudori vim 
infcrrequam vitxJ.S.D.dttoquodmtt.c^uft:  vclcogiturdominus  po- 
tiusferuosfuos  vcndcrc,  Hcctregularitcrquis  non  compellaturrcm 
fuara  vcndcrc,  l.nectmtrtt  CdtturcitUbtiandt ,  l.imtto,  Cde  cootrab. 
tmpta 

5  ^V» 


• 


B  Arg  %.fin. lnfltr. dt btt qut  fui  vtl mL  /.  1.2. 0.  eod.l.  vmc.  ibi.Dd.C.  dt  t - 
menddt.propinq.  Wcfc nb.//.§  fm.  num.  7.  &  Dd.  ind.l.vmc.  Cdrcmendat. 

proptnq.  Malc  cnim  imperando  impcriumfummum  amittitur,vt 
dicit  Mimusillccelebris:  &  propteriniufliciam  transferunturregna 
dcgcntcingcntem,  lUctef.  to.cumcomord.  Idcm  ctiam  cfl  in  vii  o  ni  • 
mium  fa?uicntc in  vxorcm ,  inijcitur cnim  ci  frarnum ,  vt  proptcr  ni- 
miam  cius  feuitiam  authoritatc  Ecclcfia?  fiat  fcparatio,  quantum 
ad  thorum  attinct,  vt  eflttxt.fingul.  in  r.  Ittvm,  &\bi  Pan.&  ctttrt, 
CC.dtrtfttt.fpolta.  Sic&pater  filium.qucmnialc  contra  pictatcm 
arTccit,cogiturcmanciparc.&fucccrTioncfiliipriuatur,  l.fin.  D.fi  quis 
a pxrenxefue. mtnum.  & l. pltnoneuC. dt  Epifc.  uuditntit.  Ebcrhard. in 
Top.prtxmbuU,  num.  26.  Sic  iudcx  potcft  a  fuo  rcpclli  officio ,  fuaq; 
privariiurifdidtionc,  fi  nimis  rcpcriatur  crudclis  fcucrus.  Gail.  /. 
obf.2$.numer,  t.  Nunquam  tamcn  propria  authoritate  ius  fuuni 
cuiq;  cft  dctrahcndum  ,  fcd  ordine  iudiciario  obferuato  &  fubfc 
quuta  fcntcntia,  dc  quoCynus  &Bald /n  /.-?.§  domworum,D.  dt  bit 
tjui  funt  fuiy&c.  vtrcfcrtMynf.airf.  %.fin.  lnfttt.d.lg.& 5.  obf.f.  Gail» 
1.  obf  /7. 

XXXV. 

cDominosrvaftllos,& Principesfubditos fuos 
<venderc  & altenare  non poffe :  A.  Subditos  vct 
vafallos  altertHS  protcttioni  fe  fubmittere  pojfc, 
dtctmus.  B. 

A.  Nara  vafallorum  alienatio  iine  eorumconfenfunon  valctj 
quia intcrcft  eorum  domin  u  m  non  mutarc.  Mandell.  ctncl.  6$.  Quim 
trttculm  ,pum. 4.  ficquead  confentiendum  fua?  alienationi  compclli 
non  poflunt.  text.  efl in  c.  1.  §.  fi quit}qut ttmport  miles,  &  tn cap.  1. $. pr*~ 
ttru  Dmatm ,  fbi  Dd.  dt  probtbtt.  ftud.  al.  per  Tiii.  &  in  /.  tn  adoptionibm, 
D.dtadoptiomb.  Ncq;  vafallus  inuitusalienari  potcft ,  in  dominum 
etiam  xquc  bonum,quinimo  neque  in  dominum,priorcdomino  ct- 
iam  mcliorcm  &  potcntiorerrwQma  cum  ius  quod  habet  princcps  in 
ciucs&fubdiiosdcfccnditcxeorum  mandato&commiluone,  noo 
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pot«ftmutari,ctiaminmeIius,tcxt.nGtab.»»i/.y?<X.i*ii^.^.maxImc 
lbi.licet rcs  bcnc ab co  gefla  lint,vbi  vide  plenc,  / 3  §.»»i  be&j  D.  It  te  mv- 
/rf.ibi.licct  rcs  bcne  fc  gcflfcrit,/./?  tx  duobw  tmiximc  mfi<i.  D.  dt  ntg.gtfl. 
ibi,nuliarationc,  & l. qnt* tlitn*,  §.UbcroitD.  tod.  vidcplura  accuratc* 
apud  Fcrdin.Vafq. Itb.  i.eantrou.r.s.num.4.& fimiltb.Vct  Hcg.p./.qudft. 
29  ptr  t§t.  flr.i.feud. /.». //.Col cr.de poff.execu :?./.c*p.p . num.jS  &  feq. 

B  Etquidcmfi  fuarnecclTitatiscaufa,  quandopriorprinccpsad 
eosrcgcndos&dcfendcndos  crat  ignauusaltcri  principi  fccommi- 
fcrint.  Qupdverumcflfctcnct,Paul.Cafl  mrep.  t.exbo  ture  D.deluff. 
&  lur.  colum.  4.  vtrf.  to.  c. 3.  N on  tamcn  Iicita  cfl  hic  ficrx  xquiparatio* 
cjuali  idcmprincipi  hocliceat;  cuin  ccrtum  lit,  principatum  fuilfe 
creatum  ob  fubditorum  vtilitatcm  &  rcm,  non  ob  rcm  aut  vtilitatcnt 
regentium.  Nccdubium  efl,  quin  vtilitatibuspropriis  tantum,  non 
Ctiam  alienis  homincs  polfint  i cnunciare,/.fr*i.C.</<  Fv(i.&  Cler.  Fcr- 
dinand.  Vafquius,  d.  loco,  num.  to.   Hociusautcm  protcciionis  nulli 

patrono  tribuit  in  clicntcsfuos  iurifdictioncm.ncc  tiunt  indcfubdi- 
ti,licet  fcalterius  pjptectioni  fubmittant,fcd  mancnt  fubiurisdictio- 
ne  ordinaria  &  fui  magifiratus,  csp.  rectptmm  deprmltg.  I.  dtfotottm,  %. 
fin.D.dtre  miltc.  Gail.  cof  ioft}2Pobfs4.pertotum, 

xxxvi 

totffi*     ^4n  templa  Chrijltanorum  etiam  hodierecte 
pofint  conjtitui  afyla  apud quofdam  dubitatur  ? 

Olimfcrui  propter  nimiam  dominorum  frui  tiam  ad  ardcm  facram 
confugicbant,qu  t  fcruorum  afvhim  erat.  §  2.lufi.qutb.txC4f(f.mtnum. 
tionlic.tot.tit.C.debuqmMdEccLetnfuf.  Hincillaquarflio cA:  Anad- 
huchodictemplaChriftianorum  re&eafylaconmtuantur  ?  Nosid 
rc&c  fieri  poiTcarbitramur,  ccrtis  tamcn  adhibitisconditionibus. 
I.  Ncpateant  c*  <ao<uoio-i  rote  4j)Kv<nv  «M*  role  etJinvuifie.  Nou. 
17.  hoc  eft,non  iniuriam  facicntibus,  fed  iniuriam  paffis.Hinc  hom  i- 
cida5,adultcros,virginumraptores,Imp.iubctindccxtrahcrc,cV  eis 
lupplicium  infcrrc,  d.  Nou.  17.  c.  7.  qui  umcn  de  iurc  Canon.ecclcfia- 
rum  imrauniutegaudent.Covarr./i^.2.w.r#/iU.7  contraexprciTam 
verbi  diuini  prohtbitioncm,  Extd.  c.2/.  Si  quisrcrb  inuitum  ab  ccclc- 
Jutraxcrit,  vcltcnurcaufus  fucrit,capitai/  fupplicio  plcftitur ,  /.  flt. 


EX    1NSTIT.    IMPER.  & 

i*  pr.C.dt  Lit  quttd  Ectltf  2.  Nefontcsiudicio  dcprehcnfiprartextu 
& occaftonc afylorum cffugiant :  quo nominc cis  quipra?funt afylis, 

{»oenacftconiututa.  $.  Nc  fintfrcquentia.  Hincinrcgnollrae- 
itico  numcrum  fcnarium  non  cxcedcbant.  Kum. j/.  vtrf.g.  \ofu*2o. 
ftrf.  9.  Dcuttr.  4.vtrf.4i.  c.tg.vtrf.t.eumftqq.  fic  prodcrunt  aducrfuj.  ni- 
miam  iram  iudicis  vcl  potcntiam  aducrfarii,nimiam  fruitiam  domi- 
norum,  /./? dommu/,  2.D.dtbuqut(uivtUl.§ftd  & mnor.  Ittflt.  tod.  Pro- 
dcrunt  ctiam  tcmporc  bclli,&  ad  difccrncndum  homicidium  volun- 
tarium  a fortuito  Aliud cft  aIJ\&  «-Kt&^dc quo Iuflin. in  cdi&. dc- 
cimo >  qucm  nos  vfitatcSaiuum  conductum  nominamus ,  de  quo  e- 
lcgantcr  &  prolixe  Mcnoch.  hb.  2.  dtdtbtt.  iud  quefl. tafuss^-  Statu* 
prjncipum  quoq;  in  tanta venerationcolim  fucrunt :  vtconfugicn- 
'tesadcas,indct-xtrahcre&rapercnoaIicucrit,*/  §.rtd&mai§rm  Brif- 
•ionius, lib  4.  **ti<\wt.  .11  n.tbt.f  /.//*.  videDanarum  :.Etb.Cbt:fl.r.tj, 
proptfittm.  £Aautcma«t/A«r  atrvA^grxci^pra^dafcurapina:  Indc 
oAitev,  ev*t*  .  vcl  cihiv*  quod  cfl  fpolio  vc I  aufcro.  Hinc  ar.t  ji  , 
arx  tcmplum.ftatua principis ,vcl arca facra  difta  cft,  in  quam  fonti- 
bustribuscilrcctptus,  vndcncfascratquempiam  cxtrancrc vciab- 
/ipcrc.  Priuilcgmm  autcm  afyli  oritus  cx  vqncrationc  ioci  facri, 
vocaturq;  a  CC.iwr./.^eimmifMf.hbcrtas  potius  quam  immunitas, 
quod  vero  iuris  cfi  in  Ecclcfiis,cx  caula  afy  li,idcm  cA  quoq;  in  aJtari- 
bus././f ftueru.mprtn. tbi. *ltattatc. dt huqut Adecclefi.shi  w  cfcnb. m pa- 
rar.Vurckm.^  foluupottftafjnumt^S.Pct.Hcg.p.  2.qu*ft.4.,num.4i4-& 

XXX  VJI. 

Vtrum  Tyranni principcs aut domini potitts 
ferendi  quam  auferendi  ytollendi  occidendi 
fint,  ammgitur.  A.  Item,  <zAn  bofitfdes  data 
ture gentium  fit firuanda  ?  B. 

A    Hoc  erecTioris  fpiritus  cft:  cui  vidctur  moricndum  potius 
uam  vuItusafpicicndusTyranni.Cic./.  Offic.  Etgrarcihomincs 
corum  houorcs  tiibucrunt  ijs,  quityrannosnccarunt.  Ck.ora 
Uiiont.    Et  vi&imahaud  vlla  ajnplior  magisq;  optima  potefl  ma- 

F  £txr'u 
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chri,quam  rcxiniquus,dicebatSeneca.  Scd  tamenillud  altcrun» 
magiscftc^apicutixnorma,&fa'piusc^ublicovfu.  Zoannct.i»/r4Gf. 
drfof.p.j  nurr.36.  Quifquiscsintcrfubditos,  fi  mcaudis,fcutum  ti- 
di  magis  quam  giauium  fumc.  Liuius  |.  £t  ianc  R.cgcs  a  D  e  o 
funt:  crgoanccpscaede  lcqualicunque  principiscrucntarc  Tacit. 
//.  Ann.  Et,  R.cs  efr.  grauis  occidiflTc  regalem  fiirpcm ,  JWok  /1  yir®* 
£jL3i>:»tet  iHr  Kiitvur.  Homcr.O  tif.  Etmcminiifc  tcmporumo- 
portct,quibusnatifumus,&  bonosprincipcs  votocxpctcrc,quales<» 
cunquc  tolcrarc,  Tacit.*.  Ani.  Ltlicut  (Krilitatcm,  aut  rumios 
imbrcs,  &  caneranaturarmala;  Sic  luxum  &  auaritiam  dominan- 
tiumtolcrarcdcbcmus.  Et,indigna,dignahabcnda  funt,Rcx  quac 
facit.  Plaut  Quidcrgo?  Vitiacrunt,doncchomines;  (cdncchjec. 
continua>&intcruentu  mcliorum  pcnfantur.  Igitur  fcrcnda  Rc  • 
gumingcnia;  ncq;  vfuicrcbrx  mutationcs.  Tacit.  4..  (712.  Avu.  v*«, 
dc  copioic  Lipltum ,  6.  Poltt. 3.  Bodiu.  2.  Rcpup.j.  Dauxum ,  2,  Etbw* 
Cbrift.  (.  tj. 

B.  Gcncralitcrfidem  elTe  {cruandam ,  text.  cfiinl.  1.  inprin.  D.  dt 
pacl.  Ncc  indc  hoflcs  excipiuntur:  trgo  non  minus  hofltbus, 
quam  aliis  fid  s  ieruandaeft.  Quod  conrirmatPontifex,  <•<•**?/« 
23.  Cic  3.  atfn:.  Gcll.2.  Nolt.Attir.cap.ro.  Guibcrt.  Conftan» 

/.  (]u*jt.  3.  V.snd.  r.quajf.ji.  Hotom. ifl.'i/?,  quift.7.  Addc  Fachineuirv, 
f.(ont)9U*(ap.  o\ 

XXXVIII. 

pc  patrra      Tatriam  poteflatem  confiitutionum  iurij 

potcftate.    .  ,A      J  .    ^  *    r  1 

natura,  qua  Itbert  patrum  Juorum  tmperto  fub- 
iiciuntur  ,  recie  definiri  pojfe  putamus.  Non 
tamen  inficiamur ,  quoddam  ejfe  ipupotefiatts 
ciutum  Komanorum  proprtum*  j 

t,  pronuncuctio ,  igj.  §.  turc  propt»,  dc  vtrb.  figiif  U  2.  dt  luflit.  & 
lur.  ArLftotcl.f.  Esb.cafit,  vlt*  um  >  /,  t:k,  cap.  to.  &i.  Polir.j.  Bo- 
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*n  2.  dt  Frpubl.  *.Hot<s»man.  in  f.  J.Enunciat.*,  Inflit.dtpatriapottff. 

\  ibi  Wefcnb.  Danarus ,  2.  Etb.  Cbrifl.  12. 

'S*  '  Cum  principium  vitje  patn  acccptum  rcferatur,  ac  be- 
iwficio  buius  filius  fuauiflimam  lucis  vfuram  afpc*erit  r  Indc 
pars  patris  funtliberi,  vcl  \tw  *d*t  ▼*  *ir.*a£%9  quafi  ferc  altcri 
ipfi  funt  coquodfuntfcparati:  Ideoq;  vtfe  ipfum,itafiliuminpo- 
tcfiatchabet. 

2.     Gcncratum  cum  pars  fit  gcncrantis ,   totius  naruram 
icquitur  eiquc  parct,  &  eft  *%hm  c/xwsr,  vcluti  pHus  aut  dcns, 
•mis  homines  imperio  fubiecta  funt:  non  ccontra  pilus  homini. 
C^ux prxtcrca hoc  iurc libcris dcbeantur a  parcntibus,& contra ,  vi- 
dcloach.  Stcph.  tnden.or.flrtt.  Poht.cap.S.    Non  tamcn  inficiamur, 
quoddam  clleius  potJlatis  ciuium  Romanorum  propriumdomt- 
-icar  propcmodum  par,  ^.fin.mf.dt patria  petefi*te.  Eo  quodinilla 
Int permulta aiiis gcntibus incognita ,  puta ,  folcnnitatcs nuptialcs, 
cgitimattoncs,adoptioncs,  emancipationcs,  &  fi  quae  fiint  ciuf* 
nodi  aliaa  rvomanisinuenta,  adqua?  poteftas  iila  conformata  cftz 
t  ita  licct potcftas  patria comm unis  fit,  etiam  aiiis ,  talis  tamcn  qua- 
lem  habcnt  R.omani ,  non  fit  aliis  communis ,  puta,  quando  incficta 
ctiam  caufa  patri  liccrct  filium  vei  necarc,  U  fln.  C.  dtpatr.potefl./. 
iufuu,  D.  deltb.  &  pon;>.  Vide,  fol.  1 .  p  :p.  t.dtffiut.    concluf. 3.  cir +.  v<  i 
cndcrc,  ob  nimiam  paupcrtatcm,  /.     C.dt  patr.  quifll.  dflrax, 
10  &  matri  itidcm  licct,  per  d.i.t.tuncl.  1.2.  dt  verlor.  figntficat. 
uod  filius  patri  acquircrct,  nec  po/Tit  patrcm  in  ius  vocare> 
g:ofi.  in$.  1 .  lnflttur.  de  iure  natur.  gent.  &  ttml.  Bodinus.  dlQ.  IqIo. 
Weicnbcc.  i*  ptrat.  dt  bit,  qut  (m  vel  alten.  tur.   Bcza  dt  dmorttie§ 
pag.  8$.  Quar  tamcn  potcftas,  ad  cutdentiorcm  humanitatis  ratio- 
ucm  rcuocata,  &ad  modtcam  cafiigatiorcmtantum, &  rcrum  ad- 
vcntitiarum  frucrum  iudulta  cfi,  /.  3.  C.  dc  patr.  tot.  ttt.  C.  Qui 
filtot  diflrax.  VTcfenb.  &  Hotom.  mi.fin.  Inflttutionih.  denoxal.acl. 
Scdcur  iure  ciuiii,  filiinon  funt  inpotcftate  matris  ?  an  quia  ius 
Komanumipfas fceminasin  pcrpetua  tute'acfTevoluit  ?  dumfunt 
vcl  fub  potefiatc  parcntum,  vcl,  maritorum  ,  vcl  fracrum,  vcltu- 
torum:  rationi  autem  non  congruat,  vt  qui  in  aitcrius  potcfiate 
funt>alios  in  poteftatc  habeant,  argumtnt.  §.  ttem  maior.  Inftitut.  dt 
cr.cufi  tut.  I.  f.yuu,  ^.prator.dttdtndo,  I.ficeuemet.  21.  D.adl.luL  deadulr. 

fF  >  anqui^ 
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an  quia  nati  non  matris,  fcd  patrisfamiliam  fequuntur  ?  /. /pf.  $.f*mt- 
ltdt  de  vetb.  fign.  U  cum  Itgttim*  tp.  de  ftat.  hom.  Hoc  reet i us  cft ,  vidc 
Godda?um,4<M/./?f.<fe  verb.fan.  Hotom.  in  §.  fed  &  iBud  7-  infi.detdop. 
&tn  tit.  dtpst.  potefi.  Ioach.  Stcph iib. 3. deturitd.  Rom.  c*p.:.num  2:. 
Ncq;etiam  cumadoptanthocius  confcquuntur,5/*w*«* 
ddyt.l  f.C.eod.  §  2Anfi.dep4t.fot.  vidc  Wefenb.  §.  2.  lnftit.de pttridpote- 
fiiU  Borcholt.  tbid. 

XXXIX. 

*An filio familias  maiori  agenti,  velconuen- 
to  >  requiratur poteftas  velconjenfiis patris  ?  du- 
bitationiseSl. 

Noscum  Guidonc  P.ipar  diftineuimus;  Autipfe  filiusagit,aut 
conucnitur  fupcr  peculio  Caftrcnli,  vclquafi,  aut  aducntitio,  aut 
profe&itio,  a';t  fup.r  dcli&o  Primoeafu,  fiagat  vclconucniatur, 
nonrcquiriturpatiisauthontas,  t.lvpet^tv,  D.  aa  TrebtU.  &i  2%  D.dd 
li4ted.l.2.C.dec4jh.p  ..  In  auuc  ntitiisautcm  diftinguc:  Antpatcr  in 
illisvfumfru6lum,ai.t  nihif habrtin  il  isbonis.  Primo  cafu,  ipfoh- 
lioconuentoconfcntit,  &  ipfcpatcrdeconfcnfu  filiicxpcritur,  vtin 
ifihmf4m'tU4stD.de  obl.& 4tt.  Siautcmpatcr  non  habctin  illisvfum- 
frnclum , itcrum diflingue,  aut  quia non  vult :  &  tunc agcnti  tV  fu- 
gtenticonfcntirccompclliturofficioiudicis,aut  quiaibi  non  potcfT, 
vttnAutb.  idemtii ,  C.  d<  bonit  qut  Itbtru ,  &tuncnoncogitur :  vt  tbi  }er 
fhfi.m  rcbus  autcm  profcctitiis,ipfc  patcragit  &  conucnirur,  cV  non 
nlius>quiatotumrcciitpatri.  Infttt.per qu44perfor,4snokit.  Siautcma- 
gat  vcl  cenucniatur  fupcr  dclicto ,  aut  funt  ea  puhlica,aut  priuata ,  in 
publicis  agcrc  vcl  accufarc  poteft  fme  con  fcnfi»  patris,  /.  mter  libtr$j%f. 
pen.D.de  bu  qutbut  vt indtgnit%8c  idcm  in  priuato  deli&o  fe conueniatur, 
vt  (.  «•*</.  &  l.feq.  D.  denox.(4Uf.  licctglofl.ibi  vidcatur  diccrecontra- 
rium.  Siautcmagat  filiusin  priuato,  veliniuriaillatain  perfonam 
fuam,tuncagcrc nonpoteftfincconfenfupatris.  Etgencralitcr,ia 
quibusc&q ;  rcbus  filius  coucnit  vcl  conucnitur,  fi  i  n  iilis  patcr  habct 
vfumfrudu cius confenfus  rccjuiritur.  An  vcro  filiusfamitias poteft 
ftprocurttoraixerius  iniudiaocomparcrefincauthoritatc  patris? 

Odofrcd. 


moditfol* 
uatur  p»- 
trij  pote- 
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Odofrcd-  adfi  rmat ,  Accnrf.  ocalii  ncgant ,  fiiper  quo  ?ide  Vlmfilm- 
fmiUst,  D.dehuquifutteldte. iw.de  pluribui  quxftionibus&hac  wde 
d.Cuido.Papac^r<i//¥. 

Filiamfamilias  nuptam  per  matrtmomum 

Quibus 

non  exuipatris  poteftate,nequein  poteftatem  ma- 
riti  tranfire,A.  vtnec  exheredationeeandem  dif-  ^ 
ro  lui  dicimus,  B.  nec  doftorattu  dignitate ,  neque 
militia.Q  ~ 

A.  fetiamfi  cnim  nupta  fn  &  libcros  habeat  inulicr,attamcn  fami- 
liam  mutafte  non intdligitur, /.  <y wi  tnadoptionem 23.  D.dcadop.  L  7-C.de 
nupt.l.fiiiumj.  LcetfC.de  colUtfantbm.text.tle&.  in  §.  r.  Inft.  de  p4t.  pcttft. 
&  §  1.  Infiit.  dt  SCtt  TertyS.  $ .  pntttur.  lufttt,  dc  miurtk.  2.  Et  lcgitimis 

modis  cxcunt  libcri  c  patris  potcftate,  itu  tit.  infttt.  Qwbm  mod.  m  pa- 
tritpottft.ftlu.l.patreS.D.  dtbuqutfui  velaiiur.  funt. Excepta muliere, 
(jui cx iure  vctcri  in  manum  mariti conuenicbar, &  fic  potcftati ciua 
ittbiicicbatur,&infamiliam  marititranlibat,  Vnde&  matcrfamilias 
2ypc\hturyl.pronuiHidtio,$.2.ibtCuiac.  D.de  verb.  fign.  Prxtcrca  vxor 
dicitur&cftin  potcftatc  mariti,quod  concubitumac  Jcbitumcon- 
iugalc,quoadrcucrcntiam  &  fubicdioncm ,  quoad  forum  acdomi- 
"ium,  quoad  honorcs & dignitates , quoad  dcfcniioncm  &  caftiga» 
oncm ,  &  alia,  quar  proponit  Vulteius  lunf}  /6  Sic  quoque  moribus 
Saxonicis  pcr  nuptias  c  poteftatc  oatris  in  potcftatcm  &familiam  ma- 
ritirccidit.  Et  ftatim  quando  filiusfamilias  difccdit  vel  fcoaratfca. 
patre,  tunc  amittit  patcr  vfumfru&um  in  bonis  aducntitiis  hlii,&  te- 
nctur  bonaaduentitia  ci  rcftituere.  tcmbl  ccfc t  hb.  1.  atttc.  //.  Schncidc- 
•vin  in  S.fcdetfi,  num.+.dr  fcqq.  Infiit.  Qmb.  mod.  tm  pat.pot.ftluttw .Wc- 
fcnb.  inparat.D.derit.nupunum.  6.  &  tn  parat.D.  detcftam.  infi*.&tn$. 
fin.  luftit. dtexcuf.tit. Mynf.  w  §.fin, Infttt.  depat.  potcftate,  Bodrn. Ib.  u 
de  Repub.  u  3.  K  vlt.  0.  vnde  legit. 

B.  Dcinde  cxhercdatis  liberis  patrcs  pupillaritcr  fubftituerc  pof- 
Cutit,$.nonfolum 4.lnfttt,  depuptl.  fubfttt.  Atqui  pupillaris  fubftitutio 

F    3  \  libcris 
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libc ris  patria  potcftatc  libcratis  fieri  ncquit ,  inpr.  d.  tit.  vidc  Ant.  Fa- 
brum,  ttb.  (?.toni(Cl.  c.ptn.  &  vir. 

C.  Quia  liimodincque  'ntt\  Infltt.  Quih.uim4.tw  p4\ncq;  i>/\«tf, 
f/.enumerantur.Idcoq;  patcr  illo  iurc  inarftimabili  carcrc  non  dcbet, 
Ncq;  maiores  dignitatcs  libcrant,quia  ca* ad inuidiam  patris  tendcre 
non  dcbcnt,/.  6.  deetquodmet.  f4a/if.Mynf.&Schncide\Y'in  m§.filtm- 
fimtl  tu,n.  7.  cumfeq.Q^A.2.obf.tii.  Circacmancipationcm  ,  quxitide* 
cft  inodus  toJIcndxpatria:  poteftatis ,  hoc  notarc  placuit.  Quode- 
mancipato  filio  Gat  fuper  facta  cmancipationc  a  Notario  inftrumcn- 
tum.  In  iilo  inftrumento  cmancipationis,folent  Notarii  ciufmodt 
claufulamapponerc,  Et pate* filtotnptttmmmtmtmctptttorisdtdt  tot  mar- 
CMj  vclfi  quid  fimilc.  Scd  taicm  claufulam  apponcrc  non  cfTe  opus» 
cum  donatioiliafactafilio  emancipatoa  patrc,  potius  dicaturdona- 
tio fimplicis  iibcralitatis ,  quam  quod  (it  r.i cta ob caufam,fc.  cmanci- 
pationis,  l  ftn.  C.deemancipit.liber.8cib\tIj>A<\.  infin.  &  l.quim&s.C.dt 
fdetcomm.  Quarcetiam  filium  hancdonationcmcum  aliis  hcrcdibus» 
&  iuis  confratribus  conferrc  oportcrc,  nifi  patcr  hoc  tcmporc  dona- 
tionis&emancipationisfpccialitcr  cxcepcrit,pcr  tcxt.  &  Dd.tnl.vt 
ltbtrityC.de  colltt.vbx  Bartol.  notat  Gcedcn  inptocejf  Rubr.^j.num.g. 
Dcniquc  filium  rcnunciantcm  cmancipationi  non  rcintrare  patriam 
potcftatcm,tcnctMaranta,p.  +.itfl  iS.tnfin.  Quibus  modis  hodic 
liberorum  emancipatio  fieri  poflit:  vide  Ebcrh.  Spcckh.  ctnt .  t.  quttft» 
£2.  Al>  cmancipationc  diflfcrt  abdicatio,  quononfulum  c  patrixpo- 
tcftatisncxuliberi  cxibant.  Scd  tanquam  plane  incogniti  &  null» 
fanguinis  iure  ad  eos  attincntcs  a  parcntibus  abjicicbantur ,  qaara 
Grarcisortaeft,/.«64r;«rf0>  C.dtpat.ptttfl.  Alciat  z.dtjiuncl.  2$  Tiraq. 
de  vtrotjjfet.p  r.  §.  t.glof?.8.  num.  46.  Cuiac.  tn  l.  multu  D.  de  Ubtt.  &  poftb. 
Mcmorabile cxcmplum abdicationis cft ap ud  Valcrium M^ximum. 
lib.j.  C4p.  /• 

Lfodie  confularcm  &  Epifcopalem  dignita^ 
tcm  patriam  potedatcm  foluerecertumeli  .  Sed 
vtrum  co  ipfo  bencfcium  fenatnsconfulti  Ma& 

ccdp^ 
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ccdoniani  amittatur?  ambigttur  ,  quod  nega- 
us. 

Nam  licct  cximan tur  a  potcftatequoad damnu,  non  tamen  quoad 
om  m  oda  &  vcilitatcs ,  ne  priuilcgium  (lcid  iu  damno,  tont.  I.  quodfd- 
f ,  C.dtL<g.  Et  facit pro  hac  fcntentia  tcxt.  apertus ,  /.  S.j.tbi. 
In  filiofamiJias  nihil  dignitas  facit,  cjuomimis  fenatufconfultum  lo- 
cum  habeat)&c  Coftal.  adl.t.  infincf.adSC.  hitced.  Gail.  i.obf.tjt.  n. 
7. Ncc hic obtinct rcgula > ccITantc caufla  finali  difpofitionis , cefTare 
ufdcm  cftc&um,  /.  quoddtclum  eftyD.  de  pul.  I.  adtgere  6.  S.quamniiyff.  dt 
iute  Pjoo».  Iuftinianusenimeos,  dcquibus  fermo  eft,excmit  patri* 
potcftatc,  quoad  onera,  non  quoad  com  mooa ,  Sou.St.  c.  2.  Non  cnitu 
volumus,  inquit,eum  qutitafuxpotcftatis  fit,  pcrdcrc  aliquod  legt- 
timorumius,&c.  Ettncap.  t.  occurrit  tacita:  obic&ioni,quodini- 
quumvidcatur,patribusinnitis  ius  potcftatispatria  adimere.  Hoc 
cnim,ait,muho maiorpatribusiauscrit,&  Ixticia:  prabcbit  occa- 
fioncmmagnx. 

Adoptione,  aliquis ,  quifdiusfamili  ttS  U071  es* 
vicem filttfamiliasredigitur,  A.  In Cu 
autem  condittonali  ,/i heres fine  liben 
tyB.ttemin  (ticceftonefeudi,  C.cmpby 
priutlegiis  acftatutis,  D.  libcrorum  ap} 
adoptatum  non  conttneri,dtctmus. 

A.  Adoptiofacitaliqucm  viccfiliicflc,  fcd  non  vcrc 
lex  natm  alcm,  ficut  natura,faccre  non  potcft,  fcd  legitii 
xncnin  multisnaturalis&iuftenatiloco  habctur 
adopt.  vndcctiam  inpotcftatcm  patris  adoptiu 
quintadinftar  filii  naturalis  &  Icgitimi  fimul ,/« /iy4J  *//«/>;// <t/  tj.  it 
adopt. cxccptis filiisfsmil,  a patreextranca* perfonu., puta patruo,  v  J 
iliiscxtra  lineam  afccndcntium  coniUtuus>in  adopiioncm  datis,/. 
C*<tndopt,$»fedbodic  2.  Inftit.tod. 

B.  l.fi 


UOI 


<tutto- 


1  vercfllium.  Quia 
ceitimum.auita- 
§  tUftlurtmit,  infltt. 
rcdigitur,ciq;ac- 
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B.  l.fi  iU  fu  in  fin.  dtltgtt,  2.  !.  fidticommiflum  j4.  D.  dc  condit  & 
dtmcnflrat. 

C.  c.  vnic.  §.  adoptinm,  Si defeud.  dtf.  fuer.  controu.  inttr.  dom.  &c.  San- 
guini  ctiam  fcudum  datur,  non  adfcititiis  &  commcntitiis  libcrii. 
Adoptioautcmfanenaturam  &  fanguincmipnitatur,$.  mtnortmtlnfiit. 
deadopt.  Non  inducit  vcro  vcl  adfcrt ,  /.  ordtne/j.§.fin.  l.feq.  adHnntcip. 
fjc.  $.  fin.  Infttt.  deltgit.  agn.  tuteU. 

D.  Adoptiuicnim,  vt modo dictum, non vcri,fcd fi&i tantum  li- 
bcri  funt,  l,fidtuom  l.fiUo  23.  mpr.  O.  de  lib.  & pofib.  Statuta autc  ftri&c 
&;  propricfuntintelligendi,/.  quodionfittutum  eftzi.  dt  teftanu  mtlit.l. 
attprator?.  §.h*c  verba  a.D.dtnegot.  gtfi.^./.lnflit.  dttxcuf.tut. Gail 
ubf.  ij6.  nu. /j.  &  ftqq.  Cuiac.  w  not.  Infttt,  ttt,  dt  adapt.  in pr. 

XLiir. 

Hinc  DoBores  adopttuos,  cjuidiplomateprin* 
cipis,  aut  bulla  pontijicis.gradum  reccperunt>do- 
dorumpriuilegiis  non  gaudere  ,cjuidew  dicunt: 
Sedmaky  A.Deeoqu&riturianminor/lsOcior 
<vel  Licenttatusturiscreatus,obimperttiarh  turis 
excufaridebeat.  Quodputamus.  B. 

A.  Vti  ego  probaui,/r£.  2. itturifd:tl.  omn.  tud.ftcul. cap.  6.  mmh.  1.  n. 
j?.  &  altquot  ftqq. 

B.  Modo  minor ipfc probct,  fe lubrico  artatis lapfum  cfle ,  4rg.  1. 1. 
Vtrb.allib.publicu  induftnam. tuuB.  verb.  vtrtfimiltnon fit,C.Qut  &  adu.quos 
tninttgr.  vtmaximc  fi  dum  in  foro  verfatur  Iapfus  rcftitui  fe  pet.it: 
«juia licct alicuius  induftria in  fcholis:  probata  Cit ,  non  tamen  illc  fo- 
rcnfibus ncgotiis  cfl:  idoneus,  a.ua?  hodic  cx  opinionibus  Dd.  &  con- 
fuetudinibus fumuntur, qu&us cognolccndis Iongc  maior  opcra  cfl 
infumcnda,  &  tempus  amplius  quam  aluftiniano  iuris  ftudio  prxfti- 
tutumeftiFachin./.tfto/r**.  cap.s* 

XLIV, 

Adoptione,dignitas  acquiriturnon  minuitur, 

A.  Vfide 
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A.  <vnde  ex  ignobtli  nobilem  facit  ,figentem  jB. 
nonetiamfigcnusfiiclenius.  C.nifi in  adopttone 
ipudprincipemfa£ki,Jpecialiter  idagatur.  D. 

A.  /. per  ttdoptton<m}2j.  I.  qui  tn  adoptionem  2;  d.'  ad »/>r.  /.  fcnatoi it  f,l u*n 
f.  iefenat.  Acquiritur,  inquam,  dignitas,  non etiam  nobilitas:  Iiqui- 
dcmdignitasfcparandacfta.  gcncris  &  fanguinis  conditionc,puta, 
nobilitate ,  quod  dcclaratur  per  fcqucntia. 

B.  Adoptatus  cnim  ex  fua familia tranfitin  familiam  patris adop- 
tantis,  eiufq;  nomcn adipifcitur, atq;  ita gcntcm  fcu  familiam  mutat, 
/.  qm  ex  Ubtru  //.  §.  trftamtnto  2.  D.de  bon.  ppfftfS.  ftf.  tab.  /. 1.  $.  cognattomm 
4.  vnietognati,  quodlegispotcftatc  ac  difpofitioneficri  conftat. 

C.  i.Nobilescntm  foIanaturafacit,&  cftipfanobilitas  exgcncre 
&  virtutc.  i.Etficut  adoptiofiliosnaturalcs  nonfacit,  itanccnobi- 
V*»  adeoq;  nobilitas  cognationis  &  natalium  iurc  acfUmatur,  /.  j.  C.de 

>mm.  &  tntrctt.  quod  adoptionetribui  non  poteft,  /.  qut  intdtptionem 
2?.D.di aiopt.  Eltquidem  adoptiuus  filius  quidcmagnatus,  atnon 
cognatusin  fpccie,  quiiusfanguinis  habet,  d.l.  qutadopttonem,  adcoq; 
adoptiuus  non  dicitur  propric  confanguincus,fcd  impropric,  §  2, 
r-.jj.delegv.agnat.fmctfi.L  i.§.fii.D.de/utt  &  legtt.  bered.  3.  Nobilitas 
pcrtinct  ad  conditioncm  hominis  cV  ftatum,  a quo honor  &  dignitas 
ieparandacft, /./.*//* 37.  $.fed (icui.dt  ctndit.  &  dt».onfl,§.qutbui  j  \r,fl<t, 
1$  capit. dtmtn.  Scd  pcr  adoptionem  ftatus  &  conditio  non  mutatur,  ca 
nim  ex  ciuc  peregrinum  ,aut  contra,  rtonfacitjimonccciuitatcro 
nmtat,  fcd  adjicit,  /.  7.  C.deadopt. /.  /.  /.  ordint  //.  §.  vlt .  D.  ad  Muntcip.  l.  7, 
~.  </</»£»/»,  adoptioitcm  exlibertinoingcnuum ,  vcl  contra,  non  fa- 
it,/.  \  It.  D.  de ft*t .  bom.  Lvlt.  deadopr.  l.fttndum$6.  D.dentu  w«/j/.atq$ 
taadoptio  gcnus ,  quod  eft  «1  natura  non  mutat ,  fcd  gcntcmjqujr  iu- 
iseftciuilis, mutat, Cuiac. confuit. ;6.  Wefcnb.  conftl.  44.*™..$.  Ti- 
aciucll.tntraftatudenohhtatetcap.v.  numer.4.  Bodin.  de  Rtpuhi.ld: 
ap.  8. 

D.  Genusfignificatftirpem&origincm.  Gensquafigcncrum  & 
riginum  quandam  multitudtncm  ,*rg.l.  fcd  ft.§.patton*>yve'j.jrd  fi  w 
nnulorumyD.  de in m  vttakdo yfacit  l.jt  u  qw,44>  P-  de adopt. 

G  sAn 
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XLV. 

Dc  vnione    ^n  pattum  dt  vnione  prtlium  ad /tmilitudi- 

prohum.  I         ...  *  n  J 

nem  Adopttonis  inuentum fit  ttiri  conueniens  du- 
bitatur?  Quodadfirmamus. 

i   Li:crcn?ir»iniurcCxfarco?cPo;nificionihil  quidquamdceo 
rcpcriatur:  Ipfa  tamcn  ob  oculos  cfl:  veritas,&  fatcntur  omncs,qui  Jc 
vnioncprolium  multafcripfcrc,  quippeconfuetudinem  matrcm  ha- 
bet,  Gall*  2.  o''r.i2j.  HM.ii  quar  paris  potcntia:  cum  lcgc  fcripta  cfl  tcxt, 
int.de  jutb.32.  &  ibi  comm  Dd.D.  it fdcm  GiW.Ute  i.  offt  .f6.per 
tttttm,  prgftr  timnu.it.  Idcoq;  n  inimc  conumncndum.  z.Quinimo 
ad  (imilitudincm  Adoptionisqua:  Gailio  tcdt:  yd.obf.      nu.  8.  vclut 
fpeciescft  vnionis,inuentum ,rcCh-  quoq;  fccnndum  ciufdcm  iuris 
trurinam  illud  fundamus,corroboramus, dijudit amus»Gail. d.obf. 
12$,  Adcoq;  concludimus^pa&um  de  vnionc  pro!ium,iure  valcre. 
Et  quidem  confirmatur  harc  conclufio  cx  co ,  quod  ca  rationc  con- 
ingalisamor,  &fratcrna  intcr  vtriufque  matrimonij  prolcs  dileftiOy 
tanto  faciliws  ccalcfcit,  &progrcffu  tcmporis  augetur,  vtpotc  qux 
nullarcconfcrueturfcre mclius, quamfuccedcndi  arqualitate,ii?g. /. 
tum  oporttt  6.$.  rionautem.  CM  bon.  mat,  ihni-AMtnm  tnomwyl.  rlt.in  fir.  C.  • 
tomm.vtTiui^jittd.  §.j5«.  Nou.  22.  dt  nupt.l.  tnttt  filtes  n.C.fam.  trctft.  Autb. 
in  fucttfionib.  C.  dt  fuk  (?  ieqit.  htttd.  Non  obftant  quac  de  pa<5to  futurs 
fuccem^nisprohibitoalibilcgimus, /./>*#&»?/;.  i.lutt  /S.&  l.fin.C.de 
p4ft.!.ft'puUt>o,bnf.  mcdo  confp  a,  O.  dt  Vttb.  QkL  l.  paclum.C.  d<  coZit. 
cjuod  ea  non  pa&is,fcu  tcflamentis  dctur ,  /.  btttdttts  ;.  C.  dtpad.  cm- 
utnt.tAtn  fuper  dou,  &c.  Quippc  hic  nonhcrcditas  iluefucceiTio,fcd 
ipfavnioatq;con  un&ioptolium pri«cipalitcrpcrpaclum contcm- 
platur,  namqjhabethocpa&umaliquodadiuncfum,  matrimonium 
fcilicct,&vtilitatcmfiuc3morcm  communem  ,filiationcm  ncmpe: 
non  fimplicitcraItcriusfucceiTionemre(picit:/^./.^«</</am  imnfi  i>ttn. 
V.dtVttb.  OS/.Ncquepac"tum  hoc  inducit  votum  captandx  mortis. 
Amicorum  enim  praefcntia,  qua:  requiritur,ficut  tutorum  &  eurato- 
rum,itcmiu,dicis,omnem  doli  prxfumtionem  cxcludit, GdW.d.ebf. 
II/,  ■«./.videGail.rfi^w^rviccium  l$!r*8*t**d»m  ,f.  2.&s.&feU 

i.p.l.  d\§.  7.  C9IU.I  }» & 
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Lcvitimationis  duo  hodie  reperiuntur  modi: Df  lcz1'1' 

<S  T  mationc, 

ibfequens  matrimontum,&  refcriptum  princi- 
>is,  A.  pri&ris  modi  legitimatio  potejl  fieriquo-  0 
cuna2  tem  pore,etiam  in  mortis  articulo ,  B. 

A.  Tcrtiusenim>yideIicctobIatio  Curiar,  hodie  mutataRepub. 
exoIcuit.Doncii.  2.it>m:t>.<jp.2i  BorcUol.intrafl.  dtgraiifiu(,fol.  icp. 

B.  i.  Matrimonium  cnim  hoccafu  non  diciturfolum  dcprxfcnti 
contrahi,  fed  magis  rctro  talis  habita  aftcciio  declarari ,  /.  <um  quit  h>. 
ibi,  Neq;  enim  vcrilimtic  cft,cum  qu»  poftca  vcl donationcm  vclcio- 
tem  conftripfcnt,ab  initio  talem  arfcctionem  circa  mulicrem  non 
habuilfc,  C.  dt  naturat.  Uber.i.lit  infpicienda  occurrit  pnefiimpta  con- 
trahentisvo!untas,quanncotra<5ibus,in  vltimis  voluntatibus,a!ii$- 
«juca&ibus  infpicirtir,  prarcipue  Lquifquu ;i6.Lmc§nutnttontbuc  219.  dt 
Vtrb.figmf.  Non  difficultcr  cnim  coliigitur,voluntatcmeius,  quiin 
cxtrcmo  vhx  fpiritu  matrimonium  contrahit ,  efTe ,  non  vt  nouos  Ii- 
bcros  prccrcet,Icd  fufceptos antca  matrimonio  Icgitimos  reddat ,  & 
fuccefftoni,ordini, ac  h©nori , aptos idoncosq;  efficiat.  Val. Forfter, 
graclatu  iit  fuf  tjf.  Itb.  6.  .22.vbirefntat  contrariani  fenttmta.  Ad  rationcs 
contrarias  rtfpondetBoreholt ,  degrad.  rtr.  de  fuccefi.  Itb.  ptrjubftq.  ma- 
trun.  I  g''.f>-g.  tpj*  &/-qq.vide  ctiam  Schncidvrin.ai ttt. lnfltt.de pat. 
po'eff.tn  qttafi.  QmcT  mod*  filitnaturalet tantum  Itgtttmentutturcafin.  Gail. 
?.cbf./4i.*u  8-  Quanquamautem  dotalium  inftrumcncorummen- 
tionem  ius  ciui'c  frcqucntcr  injiciat.  S.fin.  trfttt.  de  nupt.i.cum  quUyLnu- 

ttyC.nat.i  :f.Tamen  ca  iurisCanonici  ranctio  &  vfusadco  non  requi- 
rit,quin  citracorum  intcrucntuin  &  matrimonium  valcat  &  legiti- 
matiocrTc&um  hdbczt  tgbjf.tncap.  f.jo.q.f.  Wefcnb.i»  §  firt.lnfitt.d$ 
ISupt.  &  m  tonfil.  44-  num.  44-  p*rt.  i.  Dcc.  cquj.  ijy  Fachin.  lik.j.  cqh- 
$tqu.  c*p.  si» 

XLVll  . 

Hocmodo  legitimati,  per  omnia fimiUs  funt 

x  ex 
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ex  iufio  matrimonio  procreatu,  A.  acproindeim 
prtm  ogenitura  confequuntur,  ita  vt fratrt  legiti- 
moin  (ucceftone  etiam  tn feudis ,  dummodo  ante 
non  pojl  natiuitatem  eim  legimatio  fattufuerit 
pr&ferantur.  B. 

A.  Nullam  cnim  intci  lcgitimatos &  legitime  natos  hae  in  parte 
legcs  agnofcu  nt  diffcrentiam,  Nou.  12.  circ.fin.  r,  Tanta,  yw filn  fint  teg%- 
ri»tt;Hinc  in  legi  timatis  per  fubfequens  matrimonium  habcre  locum 
ius  primogeniturx,  dcfcndunt,Couarr.»ff  E^ff.  4.  Dcneral.  c .  8 2$  2. 
n.  28.V2fc1.de  fuc!tU'.§  2.n.  8g.  Grafs.  tn  fi.fitcctffio.  quafl.ig  n.  8,  Videa- 
tur  tamcn  dc eo  Forftcr.  z  fucejf  14.  Tiraqucl.  dt  iwtprim«g.t\uaft.  24. 
Gail. 2.  obf.  t+t.  n.  2.  Sic quoq; ftatu to fceminas  roafculis  Iegitime  na- 
tisextantibus  cxcludcnte  fic  lcgitimati  comprchcnduntur,G:ii!  2, 
O lif.  14. t.  My nf. /. off.  42.  Alciat.  bh  j.  de  Verb.  fign. num. /*.Ncq uc  di ffc- 
runt  quidcm,  nifi  quod  folcnnitates  nuptiarum  lcgib.  pra-fcripta*, 
eiusconccptioncm&natiuit.  non  prarccffcrunt.  Fa-.  quafcrtbtt  G:br. 
Pattotmtntratl.  dtnotbu  /purm^ ,<\/.  &  2.  Hinc  concIuditur,legitima- 
tospcrfubfcqucnsmatrimoniu,  parcntibuspcromnia  cum  rcb^uis 
liberis fucccdere,  %.  fmauttm^vtrf.qutbm  tonnumtran,  inft.  de  fw/f.  *b 
inttfi.L  Dtut  Conftantin:  j.  Lcumquitio.  C.  dt  naturalib.Ub.  Nc».  \y.  vtrf 
ftdquoniam.Sw.  74-  cap.2.  N«k.  i^.cap.4.  N0u.89.ra;  8.\tar,t4qwfibi 
funt  legitimi.  Gail.  2.obf.  141.  Mynf  /.«*/. 42.  Forflcr.  dtfucttff.  abtnttff. 
lb.  6. cap.  28.  &  29.  Etiam iurc feudali, c. /. §.  natural s.  fi de  ftod,  di f.  itn- 
trou.  futr.  Schrad  p.  ?.  cap.  $.  n.  21.  Borch.  cap.  7  »  48.  Jicct  fcudtim  con- 
ccffumfitfi^iisexlcgitimomatrimonionatis^furcbfllc^gfrpriKitifc^ 
ItbtnStibtn.  Wcfenb  1«  §.  2.\nft.dtftur.abtnttft  Gail  2.obf.  t+i.num.  4. 
quod&defeadiindifputationcmea,quam  Hcidelbcrgar  progradu 
hzbu\,<oncl.  tS.  addc  Hart-  Piftor.  Ub.  3.  quaft.  41.  Quod  ctiam  cocafj 
obtinct.quandopatcrcflnobilis  materautcmpIebcia&obfcura.Etn' 
cnimiurcciuilinon  vidctur  cffc  legitima  coiundio,quaudonobiIis 
cum  ignobili  matrimoniu  contrahit,f/rjf  lul.  O.  ierxt.  nupr.  t.  hbrorwr, 
Ltmpe>ia  ZC.de  nupr.  Kmt.7+.§.2.vrtf  qutb.tonnumttan.lnft.  de(ucctf.*btn- 
left.  aliud  tamen  cft  faltcm  ex  iure  Canonico,- .  tanta  qui filttfint  Itftt.  c. 
1.  deiomtg.feyu.  S».  hurff.  ctnr.  1.  e§nf.  t.  &  conf.jtf  u.  4.  ^^7.ff»f,2.\Vc« 
fenb .d,$.i.  &  (9H/.44.*.  7S  TdTaur.rffnp^f*/fo.Fuihm  s.romrou.ft. 

B.  Ma- 
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B.  Matrimoniumenimadtempus  natiuitatisfilioruiri,inpr3e-? 
iudicium  altcrius  retrotrahi  ncquit,  Authent.  Itctat  igitttr.  Quib.  mod. 
nar.  tfft:.  fui.  Deinde  hanc  fcntentiam  tuctur ,  Kou  fy.vbi  cum  lufli- 
.ianuscamobcaufamlcgitimatos,  cx  iufto  nutrimonio  natisparcs 
*_ciat,quod  fintcaufa,  <  ur  hi  (intlegitimi,  neccflarioconfrquitur, 
mperatorcm  duntaxat  dc  primogenito  cx  iifdcm ,  non  diuci  lis  pa- 
rcntibus  procrcato  loqui  vidc  G^W.i.obf.t^r.num,^.  Val.  Forfter.  "I 
tratt.de  ftttctfi.abintei9.lib.6.c,24.\\yn(j.obj.42.JSorchoh.  inftud.ta^.7. 
nun  jS.&feqq.  Fachin. y.ctntrou.up.  ft. 

XLVIII. 

Moc  verb  dubitatur :  Vtrum filii  nati  ex  iif, 
inter  quosrnatrmonium  contraht  non  poterat, 
puta,  ex foluta  &  coniugato ,  altero  tamen  igno- 
rante,  £tf  in  bona  jide  exijiente  per  fubfcquens 
rr,atrimonium  legitimaripofitnt  ?  negatiue ajli- 
pulamur. 

1.  Ex  ( .  tar.ta ,  qui  fiijfint  le$itimi ,  vM  fummus  Pontifex  intcr  bo- 
nam&  malamfidcm  non  diflinguit,  Sicenim  ait:  Siautcm  virvi- 
uente  vxorc  fua  aliam  cognoucrit,  &cxea  prolemfufcepcrit,licct 
pofl  mortcm  vxoris  candem  duxerit,  nihilominuscritSpuriuseius 
Blius,  w"gs  l.def  renn  S.depubl  c.tnrtmatt.  2.  Cum  quis  opcram  dat 
ciillicitx  ,  non  infpicitureiuscpinio,  fcd  rei  vcritas,/. tumqui noun- 
ttm,§.(iiniutt4y  D-Jeivtur.l  anf  qwatite*,  %  ft r.uu ium putat.D.  Quadviaut 
clam.c.ir.ebriauerWtt.  //.  qunft.  /.  led  mulier  foluta,  dum  patitur  fccog- 
nofci,dat  opcram  rci  illicitae,vt  patct;  crgo  cius  opinio  &  cxiftimatio 
infpicienda  non  cfl,fcd  rci  vcritas,  quocffcilicet  intcr  cam  &  illum,  i 
[iiofuitcognita,  matrimonium  cflb  nonpotcrat.  3.  Facit,f.*_m 
nhtbttic,  §.(tquit  rero.de tlandeftma  dcjponfattone ,  vbi  dicitu r  filios  n  atos 
ex  clandcflino  matrimonio  in  gradu  prohibito  contraclo  licct  igao- 
ranter,lcgitimcsnon  cfle.  Dcparcntumignorant.^inquittextusJ 
nullahabiturafubfidium  (proles )  cumillitalitercontrancndonon 
cxpcrtesfcicntia?,velfaltcm  afTe_tatorcs  ignQrantiaeeffevideantur. 
Idch.j.tonttou.c.jj. 

G   3  XLIX.  Ifi- 
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fttdem  hoc  loco  qturhur :  an  nepos prtdefun? 
cto  patre,per  fubfequem  aut  matrtmontum  lcgiti* 
mvts  effctatur  ?  Et eumlegttimumreddt  uerim 
etfe  arbitramuw 

t*  %.liet 4uienuln(1'tt.dc&dcpt.%  c«  JUtim.lnflit.dehred.  qtud.&dijfl 
l.  fi fihttm,  D.degradib.  Vbi  dicitur  fi  tilio  mco  mortuo  Titium  adop- 
tauci-Qjvidcrieumficfunfti  fratrcm  fuifo  fi  adoptat  filiusccnictug 
fraterfiliiiam mortui.  Igitur& filii  nati  cx to,  quiiam  flmortuus, 
legitimicifevidcntur.  Namficutin  fpccie  ifia  dcficrt  habilitas  cx- 
trcmiaquoquiafcilicetfilius  cft  mortuus  antc  matrimonium  con- 
tra&um  ,  ita  etiam  dclicit , in  d.K  fi  fi  un .  Et  ficut  ibi  adoptatus  pro 
fratrc  habctur.  quia  ft  tuncaltcrfilius  viucrct,  cius  fratcr  cifct,itact~ 
iam  hi  ncpotcs  pro  legitimjs  h:\bcntur,  &  confccjucntcr  cx  co  na.ti. 
l.  Etidco  filius  pcr  fubftqucns  inaiiimomum  lcgitimatur,  quia 
!cx  fingit  matrimonium  contraclum  f  uiflc  antcquam  fi[ii  nafcercn- 
tur,&fic  matrimonium  ipfumin  f.uiorcm  filiorum  rctrotrahitur, 
fcd  fi  initio  matrimonium  contracftu  m  cffct,rilius  mortuus  iaofl  legi- 
timus  effet,&  nati  ex  eo,crgo  ctfi  poflca  contratftum  fuerit,crit  idcm 
iudicium.  Fachin.  3.6ontTon>tap.j6.Cou!irr.meptt.deJp<mfti.p.2.c.S.nc 
tp.Gdi\.2.obf  t+tM  fin. 

u 

nAnflatutaopificum  &  tabernariorum>f[?u- 
rios  ab artifciis arcentia,vim fuam  ^iam  adle- 
gttimatos  per  matrimonium  extcndant  ?  qmr 
fiionis  cfl. 

Hocnosnon  admittrndum  putaraus.  Cura  Icgitimati  nihif  dif- 
ferant a lcgitimis. V\c\cqu4f*.4j.  Et ;ib  a^quitate alicnum  fit, cos  qui 
pcccant,  uncrcatuciTc^eosautcm,  quiinnoxii,  tanquam  pcccantcs 
puniri,vt1oquitur  Imp  xnnr*f*t  poft  Gabr.  Palsot.  tr.  i  <ttl. 

dfttoibtifdr Jpttrw,  ctp.jj.  Multis  tradit  b lartman.  Pidlib,  t.ajc.i.jr.fit 
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vidc  SchurrV.ror/?/  t.ctnt.i.  WcCcnb.ad ^.aliqU4ndo,I*}fiit.dtnupt.\i^ 
dcitb.2.dctuiudftcul*Titp.2.c*p.S.ntim.j/;.&  Jetjq. 

Ll 

^Delegitimatis perrefcriptum  principis  dubi- 
tatur,an  infeudis  fuccedant  ? 

Etquidcm  (i  a  dominofcudi ,  vcl  co  confcnticntc  ctiam  abalio, 
jriitonatrc  adfcudacxprcflclcgitimcntur,non dubium eft,  quin fuc- 
™dantinfoudonouo,inquonihiliuris  habent  cognatii  Erquam- 
uisiJrmadmittantlntcrprctcsctiam  inantiquis,  tamcn  cum  ncmi- 
ni  fus  fuum  fit  auf  .Tcndum,  l.idquodmfiium ,  D.  dercg.iut.vi  riuseflict 
non  obrincrc.  In  feudo  cnim  antiquoagnatisex  pa&ocVprouidcn- 
tiapriir.iacqitircntisiuscftacquifitum  Nifi  vcl  princcps  huiuslcgi- 
timattonis caulam habtat  iuflilfimam ,  vc I vafallusdc fcudo  itiam in 
prziudiiium  agnatorum  iibcrc  poffit  difponcrc.  Vidc  Hcrtman. 
Pift  ltb,2.p.2  q  tjl.+o.  num.jp.ttttnftqq.Arius Pintl\osytnp*Tt.isub.C2. 
adl.2.C.dt  r:fc*nd.  vtndst  Borcholt.i»  traQ.ftud.c.  7- num.S4.  Kflq;  hic 
modus  Icgitimandi  dcbilior  illo,  q«i  fit  pcr  fubfcqucns  matrimo- 
riium,  qnod  vclcx  co  colligitur,  quod  extantibus  Icgitimis  libcris 
huic  Icgitinutioni  locus  non  lit.  Ni/«.7^.c|uodq;  matrimonium  rc- 
ucra  nunquam  cxtitcrit, ciufq;  fpcs omn  s piarula fit, & confcqucn- 
tcr  rctrotrahi  no»  pofftt.  Dd.  d.tlu  Ihu. 

LIL 

<±Ardu&  qu&jlionis  eft,  'Vtrum printeps  legiti- 
ynarcpoftt  altertm fubditum  :itd  vt fuccedat  et- 
iam  tn  tts  bonis,qm funt  in  altertus  territorio. 

Quod  ncgamus,cum  cx  rationibusfup.^w^./^.allatis,  Extratcr- 
ritorium  nullacftiurifditftio,  l.rlt.D,dctfi*d  dton^  tumcx  c.per  f>»<i- 
TdbiUm,  qw  f  t](int  Irgttwit,  vbifummuspontifcxait  lcgitimarcfcfi- 
liosrvCgisFrtncia:,quoniam  id  facitabfqjaltcriusiniuria.  Ergofi 
legitimcruraliquis,  quifitaiicuiprincipimbie&us.  abfq;tali*prin- 
cipisconfcnfujiniuriailli vidcturficri,  &ficdeiure  non  licct  Fa- 
chin.^. «  vmqua  .$S.  Couzvr.dt jpo*>frJ.p'.2.cap.  «f.         . 4$.  tr  44 

hllU  lltnc 
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ifotfc*  legittmationem  liberis  legtttmis pofted 
natis  non  euanejcere  dtctmus. 

i.  Inter  modoscnim  foluendar  patriac  poteflatis ,  fuperuentusli- 
berorum  non  refcrtur.  2.  Deindevtncmoinuitusin  poteftatcm 
patriam  rcdigitur,  Lvlt.de hk  qui  fm  vtl al.  tur.  Ita  nec in uitus  ca  libcra-  I 
tur7l.iubemu/,6.C.denMturaltb.ltb.N9U  Sp.cap.n.  3.  Dcniq,  lcgitimatu^ 
perfubfequensmatrimonium,pofr,  natisiuflislibcrisnon  definitef- 
fe legimus,/.»*/>fr.//.C.<fc nat «M/./im.Vafquiws ,de fuutfl,  tom.i.%.2t.n* 
ij+  Cuiac.  tonful.  32. 

LIV.  j 
Hoc  dtfputatur.  An  exemplo  legitinattonts 
per  oblattonem  Curix,  qwz  hodte  non  obferua- 
tur ,  naturales  & fj>uritfe(e  lmperatoris,pr&fidts 
prouincu,  ^velettam  patrt&  Kcipubiferuttio  of- 
ferentes ,  legtttmifiant  ? 

Ncgandurn  videtur :  In  his enim  caufa ,  ob  quam  oblati  Curiz 
lcgitimificbant,cdTat;crgo&ipfurn  bcncficium,  srg  LdiQum.^t.ffJe 
pxcluj.mommbys  cau(is>6$  jf.de  nrg./ar.Hug.Doncil.  2.comm.c.  21.  Adfir- 
mat  autem  Did.  Couarr.  in epit.de fponfa.p^rt.2.  c.  S.  §. 7.  nuw.  +.  lohan, 
Schneidvvin.inm./rf.  l'.fltt.depat.pottji.glcff.& Dd.iu  §  fin.hftu,  U  tiupt. 


IV. 


Pcconcu- 
binatu, 


Qoncubinatm  anficut  iurediuino,  fic  etiam 
ture  Canontco  conftanterfit  prohtbttus ,  mu- 
tuo  nouarumjuftinianiconfittutionum  confen- 
fu  fit  permiffkf  ?  dubitatur  :  J\Q>S  cum  adfir- 
rnantibus  fentimus. 

I,  Corwtb, 


EX    INSTIT,  IMP£R. 

i.    Cvrintb.j,&  7.c.nemo.c.dicat  diquitjc.merttricfjxumfeqs.ii.qudj?. 
4.c,coniubind9cumftq.$2.qutfl.2.Nouelj2.iS.7S .74.117.$.  adhoc autem,cum 
feq.    Caetcrum ,  co  quod  concubinatus  dc  iurc  ciuili  pcrmiflus  cft, 
non  propterca  quis  cxiftimct  confliturioncs  ciuilcs,  rem  tamtur- 
pcm  f^da^  &  inhoncflam  approbaffe ,  c.  bac  ratmit jr.  quafi.  1.  fcd  fub 
quadamdiffimulationcpermififfc^vt  &lupanaria,gratia  vitandirap- 
r.us,  inccftus&adultcria.  Glofl.  Hoflicnf.&  Puiorm.  irfc.inter  operty 
de(ponfal.  &conniuiffc , impendentibus  fcilicetlongcmaioribuspe- 
riculis  obuiam  irc  cupicntcs:  Sicq;  liccbat  Vcncrc  vti,  non  quod 
:am  turpc facinus approbauerit.  Idq;  vcl  cx  co liquct,  quod  natos  cx 
concubma  naturales  duntaxat  dixerit  Icxciuiiis,  honorifico Jfgiti- 
morumtituloeos  ncquaquam  exornans,§  aUijUw.d^.lnfrt.denupt.Vi- 
<kc,fol.t.p*«.j  d'(p.7.con.L 24.     Porro  vt concubinatus dc iure  valcat, 
icx  rcccnfctrequiri  Ludou.  a  Sard.Mfratf.  denaturaf.  hb.  c.  j.  num.  6.%. 
Tertio qturstur,'^ cap.2.De concubtnit.    1.  Vtacccdatconfcnfusconcu- 
binarius,  1,'ncomubinatu^.D.dtconcubinu.    2.  Vtfitca.q^ua?  finemctu 
criminis  haberipoteft, in  quam ftuprum  non  committitur./.  /.  §.  cum 
Athcmo  j.D.eod.     3.  nec  adultcrium,  c.  tanta  6.  qui  filij fint  legtttmt^  nec 
inccftusexadfinitate.*/./.  /.§•/? quaj.     4.  Vtfitvnica>  r.  Chrtftiana  3. 
difttncl.  j4.     5.  requiritcohabitationcm.  Nou.  jS.c.j*    6.  Eiusmo- 
di  pcrfona,cum  qua  licitum  lit  contrahcrc  matrimonium,  /.  nuper ,  de 
naturaltbusltb.  Nou.j2.c4.  videPalxouini  ,  denoihis& JpunU,c.  1  .&  2, 
Covvrf.j.MtfctUneoiumy  f.^.Wcfcnbcc.  inparat.D.de  concubiuu,num> 

L  V  X 

sSfttatrimonium  quoiure  venerit  ?  clifyicien- 
4um  ett. 

Quatcnns  ad  iura  Dci  &  natura?  principis  pcrtineat  &  o;  igo  refcr- 
ri  poifit  inquiremus.Gfi.2.  w/^.»£k/.  Lutherus./o/.i/.  Tomo  Witc- 
berg.  6.  Scinccccr.fol.149.  Chytrius,/W.w.  Schncidevvin  dicit,ma- 
trimonium  quadrupliciiurectTeintroduclnrn.  1.  Aiurc  diuino » 
quoadinftitutionem,  vndeDcusauthor,  cuftos  &pra?ful  coniugii 
dicitur, inc.ntmo 4. caufa 32. qu&ft. 4.  2.  Aiurenatura?,  quoad  ipfam 
coniun&ioncm  maris&  fccmina:.  3.  A  iurcgentium  ,quoad  con- 
'  nfum,quomatrimoniumcontrahitur.  4.  A  iureciuiIi>quoad  fo- 

H  lenniutcin 
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Jennitatem  &  formam,  &  prohibitioncm  quarundam nuptiarum., 
Sc  h  Jicidwin.  Inftit,  dcmattimomu  &  nupt. 

LVll 

t>c  fponfa-    Sponfalia  recle  a  Florentino  dcfiniuntur  men- 

libut.  i       >  , 

//0  0°  repromipw  futurarum  nuptiarum,  A. 
Atminusrcttea  Canomjiis  m  Jj?onJalia  deprt- 
Jent.& defut.tribuuntur.  2>. 

A.  t.i.  de  (ponfalibus ,  vndc  G  rxd  tutW<tr  vocan t  fponfalia tefte 
Harmcnopolo,  ^.F/w./.VuIttio/.  Lntp.Ro* .  »#.*;w»..2.1CccIamatHo- 
toman.  in  conwentar.  iwii ,  qucm  iccmitur  \V7efcnL.  dt  jponr.  num.2. 
Suntautcm  fponfaliaiurisgcntium,  l.  2.  derttunupi.  &  dirYcruntab  i- 
piisnuptiis,vt&iam  olimin  populo  Dcidiftin&a  hxc  fuiflcsdoat 
Bcza  dedtuor.p.  3  vtfciliccttanti  momcnti  obligatio  difiin&isgia- 
dihus  pcrficcrctur,  vndcGra'cisa!iud  fuit,u:n?5i,t£T,aliud  ytjjLttv. 

B.  Quiaiuriciuilifponfaliadcprarfcnti  funt  incognita,jr£.  d.1. 
/Abhfuturarum,t.6.tbtJpem.C.cod'.imd  fintipfum  matrimonium, *rg.  I. 
iwpVMy  de  reg.  iur.  I. 32.$.  i.de  donat.  tnter  vtr.  &  vxor.  L  /j.  decondtf.  &  </«- 
monfl.  LuthcT.inlibeUo  wn<£fafa<frn/  tome  d.VViteberg.Schncidw.n. 
tdttt.dcnupt.uptte de fi»tnfa!.num.f.6.  Bcuft.  eod.c.  S.p.  /.  Cothm.  rcff.10. 
num,ip.& num.tyS  & feq.Bczx dt  repud. pjg.  141. 

LVIII. 

Vndenec  traduttioneaddomum  opufejfead 
matrimonii perfetfionem  dtcimus. 

Quia  folus  confcnfus  facit  nuptias,  arg.  l.nupfat ,D.dcreg.iur.cum  fi- 
tm/ifc.Pra:tercac{ltextus  exprcfTus,!» l.ft  donattonum,  C  dcnuptt*.  I.  Stta. 
D.dc  donat.tnt.vir.&vxor.  Nou.22.ct.  &  N0u.74.rep. 4.  Duar.adttt.folu- 
tomanimoniotc.2.dcnupt  Cuiac.  in parat  C.dt nupt. Gail. 2. obfer.  So.num. 
4 .  Borcholt.  degradtb.c.tn  qutbm  dfe*.matrim.& ftonfal.  pag.  S2.cum  ftqq. 
Alitcr  Hotom.  j.  obf.  6.  Petrus  Faber. ad d.  I.  nupttas,  D.  de  reg.  iur.  ibtd. 
Cuiac.  Eleg.  Hypp.  a  QoWih.addA.  nuptiasio.  dcrcg.  iur.  Sancdeiure 
Canonico  cxigitur,  vt  ia  Ecdcfiis  pcr  miniftr  um  Ecclcfwc  matrimo- 
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nia  publicc  proponantur,  competenti  tcruntio  prarfinito  ,vt  intra  il- 
lum,qui  volucrit ,  &  valuerit lcgitimum  impcdimcntum opponat, c» 
cum  tnbibitiOy  vbigtofi.&  CC.  txt.it  ctandtR.  dejponf.  Blarcr.  in  reptr.  t.  df- 
f^matt.  c.demgtn.manum.c.2.  num. 2^.p.6S.  Itcm  vt  vir&vxoraccc- 
dcntibus  Ecclefia?  precibus  ,  &  bcncdicUotic  adhibita  pcr  mini- 
flrum  Ycrbi  diuini  iungantur  &  copulcntur,  c.nnilt  jf.qutft.  2.  c.  ahur. 
c.nuUus,  c.  noftrates,  §.  prtmuw,  c.  fponfus  ^o.quaft.  5.  c.  vlt.  23  dtft.c.i.&  c.v.r 
auttm.  Ext.  deftc.nupt. Hotom.  illuft. ouafi.  25.  Cuiac.  adRubi*tit.  txt. d* 
Jpwfal.&matrim, 

L  I X, 

Et  quod jlatutum  aifyoncns  de  lucro  dotis  ha~> 
beatetiam  locum  indefyonfataferverbadepr&- 
Jenti,nec  du  m  cogntta,necfe  in  domum  maritt  tra- 
dutta,  concludimus. 

Arg.dJ.nuptias  je  (f.dereg.iur.  Poftquam  cnim  matrimomum  con- 
tracium  cft  confcnfu  mutuo,pcr  vcrba  de  prsefenti,6tiam  antc  copu- 
lam,vel  traductionem  propricconiugcs  funt,  &nondicuntur  am- 
pliusfponfus  velfponfa,  fcd  maritus  &vxor,  quia  fponfus  dicituc 
quaft promifl~us,&lponfaquari promiira:  Scdpoflcontra&um ma- 
tri  monium,  quod  confcnfu  pcrficitur ,  d.  J.nupt  tas,  adimplcta  eftpro- 
miiTio:  idco  proprie  coniugcs  Vir  &  Vxordicuntur.  Huc  perti» 
nct,  quod  potcntia  actui  propinqua  pro  actu  habeatur ,  /.  qutpoena ,  §, 
dtutu  dtmanv.mtfi.  Itcm  quodis,  quiproximccingenduscft,  pro  iani 
cin<5toreputctur,/.j -en.  D.  dtmtlttar.ttfitm.  Et  quod  res  dcftinata  in 
locum  aliqucm  pcrinde  habcatur,  ac  fi  effetin  loco,  l.fundty  %.fin.L 
granarta.D.dt acl.twpt\  Scdmulicrdcftinatacfl:  pcr  parcntcs  indo- 
mum  viri,ftatim  IimuIatq;fponfaliacontra&afuntper  verbadcprae- 
fcnti :  &  vxor  viri  torum  fortitur  ctiam  antc  traduc\ioncm  n;  /. 
taquaj.2.tnvt)b  antt  D.  admuutctp.ttxt  ,m  t.txtgere,  D.detudtctis.  GaiLv« 
obf.SQ.num.i.&fiqtj.  W ifcnb.  tn  parat.D.de  fporfal.  num.  7.  GothofVcd. 
adl.j.C.dt  fponfal.  A 1  i t c r  S  c h n cid v  v i n . « 'n  infttt . de  ht rtd.  qua  ab  inteft.  dtf, 
fub  Rubr.de  fuccejj  tnr.  vtr  &  vxor.num.tp  Beuft.i»  tracl.dt jponf.& matrtm. 
part.2.c.py.fei.  mih't.260.  &  261.  Maufcr.  adtit.  dt  nvpt. pag, 300.  &  quog 
TrfGTtQj.i\. diftolQiQ.num  ^.Mynf.^.5^7^ 
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LX*  1 
r»c  matri-     fonfenfum  coeuntium  ante  omnia  in  nubtiis 
nuptiis.  requirtcertum  efl,  A.  vndcfequitur,  minus pa- 
terne  parentem  agere,  qut  filto  atate  &  viribus 
valenti  ^etulam  deformem  obdtuitias  inutto  ob- 
trudih  2. 

A.  L.2.ierit.nupt.l.t 54.de  vttb.obU.fu^ni*ty27  quttft.2.(.cumlo:umy 
(Un  apud  de  fponfal. 

B.  C^ialibcradcbcntcflcmatrimonia,  d.  1 134  1. 12.1.14  Q.ienupt* 
I.21  ff.eod.  Etcflcontramatrimoniifincm  vctulam  cumadolefccnte 
&  vicc  vcrfa  copulari. 

LXL 

Quid ftmetu  & rviccntracium  fit  matrimo- 
nium. 

Cum  alias  vcl  ipfo  iurc  non  fubfiflat  matrimonium ,  vcl  faltcm  rc- 
fciadidcbcat,  vi  &  mctu  contraclum  matrimoniumipfoiurcnullnm 
cft,ad  6  vt  neccflc  non  fit  illudrcfcindi.  Etenim  cum  locum  non  ha- 
beat  confcnfus,  vbimctusvcl  coadio  interccdit:  neccfleclt,  vtvbj 
confcnfus  rcquiritur,omnis  mctus  vclcoa&ionisrcpcllatur  matcru, 
nc  fibi  placcrc,  ctuis  dicat,quod  odit,&  fecjuatur  cxitui,c;ui  dc inuitii 
folct  proucnire  nuptiis,  ttxt.  int.imn  locwr.,  t,  venttmt.  ton  w/r,»f*« ,  -.v. 
de jPinfdlib.i.tton co%ttur ,  D.  deut.ntip' .  latc  rvcufncr.  i.tonfuf.s  t*p..6.n*m% 
jo.&ftqq.  Nonobtamcnmetumrcucrtntialcm  qucmhbcri  p.ircn- 
tibusdcbens,matrimonium  retractnur, ' .veners ,  ext.de Jptnfl  I  fipa- 
trt,22.D.d.  r^.nupr.3c  vamtimom  nullacxcufatio,/. rxoi/tf^.D.  tU  reg, 
iur  Giii,  z.ohf.pj.num. 22.  Scdaccipimus  hicmetum.qui  poiTtt  cadcrc 
in  virum  vel  mulicrcm  conftantcm,  vt  cjuia  ft r  metttscontinenspccp 
culum  mortis  vcl  cructatus  corporis,ali.is  iithU  opcrarctur,  K  nuturk 
D.Qj*iJmtt.c4ti/J,int<rpofi(,u,C.<l<tr*nf»d.t.diUiltutdt  hu.qud  vtnttt.fjtul 
Gail.4ffl*/«#c,vida  F2chin.2.contr«a  ofi.& !<t.j.tantreu.C4p.2$.&  cap.+o, 
K  juii.tr  aclatuko  ,f.#4.Wf6i',/>/./75.Cotbm.rfJ(y'./.mim./^.GaiI.^.^/.p/. 

LXU.  Omd 


EX    INSTIf.    IMPER.  j?" 

LXII. 

Quidficopulafubfiquutafuerit,  A.  £f  iura- 
mentum  tnterucnerit  ?  B. 

A.  Tuncrnatrimonium  firmum  volunt  ciTL*  &  ftabilc,  illa  cnim 
copula  mctumprxccdcntcmtolIit,&  nouum  confcnfum  inducit, c. 
ic*fultattoniydt  Jj>onfal.Bcu{[.hic  c.  44- c\uoru\n  opinio^idcturprobari, 
ptt  rext.  ExoS.c.  22.vtrf.16. 

B.  Fatcndum cft,omneiuramentum,quod finedifpcndio a:tcrnar 
falutis  feruaripoteft,  fcruandum  cftc,  c.  cum  contingat.de  iure\ur.  vcrum 
hoc  ad  iuramcntum  obligatorium  rcftringimus ,  cuius  gcnerisnon 
eft,quod  contrabonosmores  cft  extortum,£.W0«  tfl  cll>gatOTtum,de 
reg.tut.m6  Rdinquiturcrgo, non  habita  iuramenti  rationc  matri- 
monium adhuc impcdiri,^/t/T.  &  CC.i» t. figmficMUttytxt.de eot qut  duxtt 
quampoUuit.Bcu{{.p.2.c.  ^S.Wcknb.innot.  adScbnetdmn.p.2.  num.  24. 
Cou a rr.  i n  Epit. p.2.  c. 3.  §.  f . tt.  ?.  A liter  Mclan ch t.  tn  Etb.  in  loio  de  iuta- 
tnen.  cuiaflentitur  Schncid.  dtHoloco. 

LXIIL 

Cum  confenfuinihtltam  conirariumefl  quam 
error:  qu&ritur  ,  fi  quis  ignorans  confnttat  in 
ruirginemabalio  comprejjam  ,an  pojiea  re  com- 
perta  ad  matrim  omum  confummandum  inuitm 
compelli  pofit  ? 

Etfihicvideatur  crratum  in  qualitatc  perfona:,  non  vcr6  inipfa 
pcrfona,  vt  ob id  valcre matrimonium  dici  poffic ,  pcr  cxprcfs.  tcxt.  1» 
(.vmc.2p.q.i.l.a\toquinii.  §.  t.  D.  decontrah.tmpt.  Wefenb.  inpar.  D.dt 
rit.nupt.  num.  S.  Quia  tamcn  iniquum  eft  ac  durum  ,  virum  honcftum 
mcrctrici  &:  aduheracohabitarcinnitum ,  idcofcparatio  ftcri  potcft, 
&licita  cenfctur,  arg.  l.extmpto  //.§.  (i  qttuv  'gmert;yD,de  ail.ewpt.  Si 
cnim  in  cmtione  vilisancillsarquum  vifum  fuit,  vtcx  crrorc  iscon- 
tractusrcfcindcrctur,  d.  l.exemio.  quanromagis  in  concra&u  inatri- 

H    j  monij, 
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monii,quodpcrpetuam  communitatc  inducit?Intcrim  tamcn  non 
ncgamus  omncm  prius  viam,cjuaad  concifiationcm  matrimonii  per- 
ucniri  poflit, tcntandam dfc,  D.  Mart.  Luther.  tnltb.  tori£bt{a&tttf 
Bcuft. h.c.34. Wczxdtd.uorttu  & rzttud. pag. 22S.  Phil.  Mclanth.  w Epifl» 
ad  PhtjJ.Tbtol.Upfenf  ^T.^a.fM^.Schncidwin./j.^.ta^w.ElcgantilTimc 
Lcolmp.  inNou.  rr  ft  (ponft  rx  aliaprautdt  ffep^  vbielcgantesrationcs 
noftrxcjuxftionisadfcrt.  Etcjuidcm  cafcntcntia  cft  conrormisiuri 
4iuinQj#ff  ?■  22.  ^euter.v.14.  vbi Icx  diuina  iion  mod6  Uoc  cafu  diuor- 
tium  pcrmittit,fcd  quodfeucriuscft  ,corruptam  capitali  fupplici» 
affici  iubet.  Siclofephusaiufticia  commcndatur,  quod  cum  Maria 
coniuge,quam  ex  aliopraegnantcm  fufpicatur,  diuortium  fccreto,fa- 
ccrc  inftituit,M4rrfe. Deniq;  facit  huc  rcgulaiuris,qua?  habet» 
quod id, qubdabinitionon  conliftit, tracctu  tcmporis  comulcfccre 
nonpoflitjf.^ifcR^  tur.  Atdch»  thoc  catuabinitioconfcnfus,qui 
in  errorc  non  cft.  Etharc  fententia  paflim  hoc  temporeincuriis  &iu- 
diciis  ccclefiafticis  fcruatur,  tcftc  R.cufncro ,  itb.  1.  ion\ult.  q**fl.j.n  ?8m 
&(eq. vthoccalu  non,  folumconccd.iturdiuortium ,quoad  menfam 
&  thorum,fcd  &  innoccnti  pcrfona:  ad  vota  fccunda  dctur  tranfcun- 
di  facuItas.Schurtf.  ^o/./.CM/^.Diflcnt.Couarr./n  Eptt.  0. 2.  ctp  3.  $.7» 
Wcfenb.'»/>*r«Mef*r.  nupt.  rt.  f.Sedqua  pcena  ilIceritafKciendus,qui 
vxorcm  rcccns  du<5tam,quafi  virgincm  non  inucncrit,  falso  dirlam*- 
uent  &  traduxerit.De  eo  vidc  Speckhan,  ccnt,  2,  cUjft  2.  qusjl.  S^ 

LXIV, 

Anvero fidesab  cbriis  data  obliget?ditbit^ 
tur, 

Nosfimplicitcrncgamus,  fi  tantafitcbrietas,vttotam  mentisra- 
tioncm  &  iudicandi  facultatem  fcpcliat  atquc  adimat.  In  eiufmodi 
autcmcbriGtatenulIuscftconfenfus,quofoIomatrimomapcrficiun- 
tur,/.f».ie R(£ . lur.Vx  matrimonia in  furorc ,  cuius fpccies cffe crcditur 
cbrictas,contra(ftancn  tencnt,'..?./.  de (ponf.srg.: .[ane ij.q.t.c.rnuftfvxfy 
22.q.4  W^cCcnb.dertt.nupt.n.S.^c\x{^  p.t.cap.i/.  Aliudautcm  fi  nouo 
confcnfu  rcdintcgretur,£/i>/. inl.  dolum.  C.  dedohj.omne delitlum,  vgrfc 
per  vinum ,  rfg  rtmilittri,  Couarr.  hic.p.2.  r.  2.  nu.n.  Sturcius  in  l.nnptiat, 
dt  P.e%.  mr.. 
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LXV. 

Quid fi dolo  quis  adduclm  ad  contrahendum 
matrimonium? 

Matrimonium co cafu non dirimi,fcd iureconftarcputamus,c.  n 
dolusquiai  matrimonium.iliicitmalusnon  dicatur,fcd  bonus,  &a- 
lioqui  facilc  cxcufctur ,  qui  fe  fuamquc  fortunam  coniugi  corn- 
mitrit^licetcallidc^/o/.iMf.  cum  dilttttte.Quodviaut  met.cauf.Coth.rtjp. 
1.  nu.  iZ4,  &731.  &feqi-  Reufnerus  ld\  /.  confult.  qudft.7.  Hotom.  conf 
toS.  n.7.  Sturcius  md.l.  nnpti.ts,D.  deReg.  \ur.  nu.  /?.quamuisaliasdolus 
vclipioiurc  vclpercxceptionem  acrcfcifTioncm  contraclum  vit;ct, 
cl :g  Gold.de cmurah.P'p.c.s^u.u4  concl.7.  QuiddefurorcMilema- 
triinoiiiis"nonobcfl  contra&is,  fedcontrahendis  tt.p4truS.D.debt/, 
qmjm.Ufurui.S.  D.defponfd.l.ficumdotm22.§.fimArttw.D.folut.m*trim» 

LXVI. 

Requiritur  itafy  confenfm  eorum  quicoeunt: 
exquo patet&hoc,  quod  neque  furiofi,  A.  necfc 
impuberes,  B.  matrimonium  recte  contraherc_j 
popnt. 

A.  /. ortttmtS.fin.  D.de rit. nupt.l patre  furiofo.ZL ibilafon. num.  4>& 
ftqa.  D.  dc  hit  qut  funtfui  vel  aluni  tut is,  c.  neque  fttriofuettn pr. 32.  q.  7.  c.  dtlt- 

8t4s,dtfponftL 

B.  Injitt.  hoctit.  inpr.  c.atttfl*vontst& c.  vlt.  defp.iwpub.c  r.$.ideq«of9 
tod,  tit.  v>  6.  Qu»modo  aute  dcfinicnda  fit  pubcrtas  ,  diflentiunt  ius 
Canon. & Ciuilc.  Hoc enim in  mafqulo  pubertatf  hniri ccnfct an.14. 
in  fcemina  11  exa&o,  qua  illud  cx  afpcftu  dcfinit,f./>«*«r«,  &  c.  dt  iUtf* 
dtf.mpub  Sed  iuris  ciu.  difpofitio,vt  honeftati  &  pudicitia:  magis  co- 
gruit ,  ita  a  rationib.  quoq;  philofophoru  no  cft  aliena.  Scnariu  enim 
<j  pnmus  cft  numcroru  perfc&ior  mores  focminard  aut  habitu  ac  na- 
tura,&feptenariu  marcs  quodamodo imutarc  antiquiffimavctuftas 
comprobauit ,  cofirmat  Bedin. Uk.  4.  dt  Rtp. c.  2.  Et  vfu  quo  mngiftro 
ncc  mclior  quifqua  nec  certiorcflc  poteft ,  deprchenfum  eft ,  (cxtum 

ijucmq; 
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qucma;annumccrtiffimamfuinoram  fceminis  omnib.  relinquerc. 
Ac primum ann  6. animi  & corporis robur  inawgctur,  aut  finitur  vi- 
ta  12. pubcrcs  funt, qu*  marib-  C  ptimo ,  dccimoquarto,&c.  anno ac- 
cidunt,  vt  non  immerito  Plato  p.ircs  numeros  foeminis,  imparcs  ma- 
ribustribuat.  Bodin.rfifl.  lo(o.  Cuiac.  adl.;.  qui  ttflamtnta^c.  poffunt. 
Spcckhan.  Ccnt.  /  quaftwt  *i.  nurr.  ij. 

LXVII, 

Anveropubes  contrahens  cum  impubere  tc~ 
neturexjpettnrc  ,donecalter  ad  wftam  &  legitt- 

mam  Atatem  peruenerit  ? 

Nonputamus,f  <r,  <fuifidemtd*ff>onfal.Kam  dcfponfationes  impu- 
berumhabcntarrcauMifponfaliorumdcfuturo.vbipcciiitcrcrcad- 
hucintcgralicct,f.jS*.  cumtbtnot.  dedlp.mpub.t.2.  dtfponfd.  Bcult.rf* 
fbinf.c.;.  aiiud  igitur  diccndum,fi  copula  carnalisacccflerit.  Qum  ct- 
um,  ii  impubcsfc  feptcnnio  maior  fponfalia  contraxcnt ,  iam  pubcri 
fadovoluntateminutarclicct,  Couarr.  hicp.i.  c.j.n.  2.  & 3.  Bcza  it 
rtpud.  &  diuort.  §.  wum  qutdfitx  partntumypag.  92. 

LXVIIL 

An  veroconfenfus parentum  in  nuptiis  fit  de 
boneftate,an  njcrode  necefitate  ?  valde  contro- 
uertitur. 

llludquidam  dicunt  pmcndcntes.Iurcdiuino  Scgcntium  nJl.i- 
bcri parcntum  confcnfum,vt  dckira patri cxhibeatur  reucrcntia:Iu:  c 
vcro  ciuili  rationc  patria:  potcftatis  &  (uitatis,nc  inuito  patn  fuus  h  c- 
resagnofcaturcxhberis,*./.  lr(iit.bicl.2.l.nuptU.D.dtttt.nupt.h^ri 
hanc  rationcm  parcntum  confcnfus  non  rcquiri ;  idcoq;  matcr,  qua: 
filium  non  habct  in  potcitatc  ;  Itcm  patcr,quihliiime:nancipauit, 
matrimonium  filii  impcdirc non  poffe,  Lz.l.fiUm^s.  DJtnt.vup:.  S.t. 
infl.  bic.Sictihm  parcntum  confcnfum,a  libens  vxorcm  duccntibus, 
nec  adhibimm ,  ncc  ob  id  matrimonium  im  probatum  fuiflc,/.  /.  mp*. 
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p.  Uliber.exb.Pwl  2.  recepr.  fent.  ttt.  /p.c.  cum  caufam,  txt.  dt  raptortK 
Bald.  tn  l.  vtdua.  C.  de  nupt.  Ant.  Guibert.  Ub.  1.  qua/f.  c.  iz.  ficut  &  Efau 
&Tobiasparentibusinfciisvxoresduxerunt.In  filiarum  autcm  nu- 
ptiis  multo  honeftius  eiTc,  fi  l  parentibus  viris  tradantur,  quam  fi 
contra pudorcm  virginalcm  fi bi ipfis maritos eligant; ideoqj  patrem 
clocarcfi'iam&marito  tradcrc,  nccme  alitcr  matrimonium  cenfcri 
tcgitimum,f.  boncrantur.  c.non omnu.cn ulier 82.  q.2.c.altter  to.q.j.L 
pTxlut,  D.  d<  flut.  bom.  Autb.fcd  ft  pofl.  C.deinvffic.  teflament.  Patrc  vero 
mortuo  ,  matrcm  vna  cum  tutoribus  &  propinquis  filiam  defpondc- 
rc  ob  can dcm  rationcm ,  /.  in  conmrMione.  ibi  Bald.  C.  de  nupt.  d.  c .  bono- 
runtur.Schncidwm.htclnflit.  nu.jS.  Sed  contrarium  vcciuscft,™fc 
not.vol.2.p.2.dt(p.  ?.pa<.  t.  vbi  dcfcndi ,  minus  pic  cviuridicc  fcntirc 
eos,  qui  in  libcrorum  nuptiis  parcntum  confcnfum  dc  iurenonrc- 
quirialferunt,  Latc  D.  Erncft.  Cothm.  reflt./.ptr  tot. 

LXIX, 

Vtrum  negltqentibm  paternum  confenjum 
txheredatio  immtneat?non  minm  inter  interpre* 
tesagttatur. 

Quod  ncgamusjirQuia  illacaufa  non  cfl  cxpreffa,  inilou.iif.  cap. 
z.  Quod  fit  lure pcrmittcntc,  pcenam  non  mcrctur ,  /  4.  C.ie*Aul'.  r. 
cum  (nuidum ,  de  fecuntHe  nupt.  $.Et  matrimonia  debcnt  ctTe  hbcra.r. 
tufn  Ltunty  de  fponfa!.  c.gemma^eod.  &  habctur  in  Concilio  Tridcntiuo, 
ftff.24..(.  ^Ergoncuucdirecle,  necjucindircftciniptdiri  dcbct.  VU 
derctur  autcm  impe«ri,  fi  (iiius  cxhcrcdari  poffct ,  quoni,im  cxhcrc- 
dationis  mctu,  non  eam  quam  vclict,  vxorcm  duccrct.  Ccffante  itaq; 
prohibitione,cclTatcrrcdus  &toliiturpaena,qua?  in  cafu  prohibi 
tioniscratftatuta,vf  dictt texr.tnr.  non  debetidtCQt)farg.& a(fi<\.  EtvbJ 
noncfldelicrum,  poena  ccfc\rcdcbcr.,l.fancimw.  C.  depwu.  .Dccius 
adl.  nupuatydt  Reg,  tur.  numer.  10.  Gai !.  2.  Obf.  oj.  num.  j.  &  /j.  Fac h i n . 
controu.44.  Borcholt.  de  grad.  p.  jc.  &  ad  pr.  Infltt.  dt  rtupt.  Cuiac. 
O-/* 5.  Hinc  ctiam  patcr  filiam  dotarc  cogitur  ,  licct  patcrnum  nc- 
gligat  confenfum,  virotamcn  honcftonubat,^rf#*r.j*/.fr»n4W.*./i 
ttxAncipttw.  decont.ttt.  Vidctamcn  Fachincum ,  p  contnurf  4S>  vidc 

J  Obrccht. 
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Qbrccht.'!  (p.  Udottbsb.S.GzW.  t.§ifff.  nuw.io.  &feqq.  Pariratlonc 
•  non  potcft  quispriuari  alimcncis:  quia  hx  rationcs  ctiam  militant 

inalimcntis:&apariprocctluntpriuacioalimcntorum&cxhcrcda- 
tio  Dccius, dJoiQ. 

LXX, 

Hincctian  concludtmus id fifcilicetfponfa- 
lia fmcconfcnfu  parentum  contrafia,  reipfa  fit fe- 
cutum  coniugium,hoc  eft,coniugtum  hoc  omntno 
irntumnoneffcy  &  nec^parentes  diuortiumferi 
recle petere  p  o jfc_j. 

Quaefcnccncia  vfucuriarum  comprob3tur,  tcfleWcfcnb.  inpaut. 
D.rit.nupt.num.S &confirmatur.  i.  Pcr  addu&a  a  Philip.  inex*m. 
Tueolc.de  conrenr.p4r.  2.  Quja  res  defiir  cffc  incegra,  &  parcnturrt 
auchoricasiam  violatacft,  ncc  quarihoeftdcfucuro  coiugfo,  fcddc 
fafto.  3.  Qmamanifeitafiercciniuriamulicri,  fi  cum  virginitatcfi- 
mul  virumamitterct.  4.  Quiapcrcopulam  omncvitium  perpur- 
gatum  eft.  Itaarguit  Wcfcnb.rf./w.  Scd  tamcn  concrarium  dc~ 
fcndi,  vol.  i.p.2.  dtjp.7p*r.i. 

LXXL  - 

Totefietiamidboc  locoqum:  andamnatu* 
admortem  in  watrimonium puella petenti  con- 
cedi  a  iudice  &  Itberari  debeat  ? 

N cgam u s  cu m  S c b  n ci d n .  in pr.  ]nfi, t .  d;  olHgst.ijttd  ex  dtftBt ,  rt. 
per  text.tn l/eruos,  S.tnfinAi,  impunttate dwduttity  C.  *dl.  lul. de vtpubltc. 
Ec  Kacio  cft  illa.  Quod  lcgcs  expreffis  vcrbis  fande  ftatuunt  male- 
f  iciapuniri  dcbcre ,  /.  tta  vulntr.it us ,  //.  §.  2.  veff.  Qttod  fi  qutt.  D.  ad  L. 
AquiL  &  Lcon%rmt,  /j.D.deogi(.prafid.  add,  text.  ml^.Cde  Epifc.tvdtent. 
vbiPaul.Ca(cr.Sanc~ci/Timum,  inquit,orficiurn  cft,  fifiatiufticia  dc 
criroinofis.necpotcfcpinguiorvictima  offcrriDco,  quahomofce- 
lcrarus,ceicc  Scneca  Vide,  IM beftids ;i.  D.  depoenu ,  vbi damnacum  di-  * 

mittcrc  pcrroittitur/i  ciu$  roboris  fc  wuficii  fit,YtdigncPop.Rom. 

cxhibcri 
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«liibcri  qucat,  Gothof.  \b<L  Et  fancetiam  multum  fitin  virginitatis 
honorcm,  nccnon  fauorcm  vitar  hominis,qua  nihil  pretiofius,/, /. 
D.dehuqui  antefnnient.  mortemfibiconfciu. 

LXXII. 

Duorum fratrum  vel fororum  vel  fratris  & 
fororis  libcri  num  contungi popnt?controuerfum 
efl,  A/vti  tllud,  An  quis  defunBz fyonfk foro- 
rem  in  vxorem  duccre  pofit  ?  B. 

A.  iurc  ciuili poflTe,  rciectaThcophili ad §. duorum^lnfiit. de nupt.te 
Harmcnopoli 6.Epu.  4.  ncgat.Icdtionc  adfirmamus,cumquocon- 
gruit,/.m  ifUbandu  C.  ienupt.  /.  t.derttu  nuptJ.Lucm 78.  ^.filiam?. 
auS.c.  YrefaU.  Suntenim  harpcrfonarin  pari  gradu:  quarcparcntuin 
hberorumq;  rcfpc&um inuicem non  habcnc,  quam iolam  rationcm 
lcx  ciuilis  in  prohibitione  collateralium  attcndit ,  vt  fequitur in  vcrfl 
quiaparentumiocohabentur:  Ideoq;  admittuntur  iurc  ciuili.Iure 
Canonico,quointcrcoI!atcraIes  vfq;  ad  quartumgraduminclufiuc 
matrimoniaprohibenturpofienc^o  c.hon  debtt ext.de confang.  &  tffin. 
nonetiam  vcrodeiurediuino  &  Mofaico,  G*/;. c.  29. Leuit.  17. /£.  Pcr 
uifpcnfjtiohcm  tamen ctiam  ob  probabiks  circumltantias  in  Eccle- 
fus  rcformatis  hodicrolcrari ,  teftis eilWcfcnb.  ad  §.  duorum  lnft.de 
nupt.  &  de rtt.  nupi.nu.  i.  Schneidwin  de nupt.  de  atbor.  Con.  v. p.  &  r?.  22. 
quod  foleat  in  iis ,  qua:  non  funt  contra  ius  diuinum  difpcnlatio  ad- 
mitti,(. htetat, &tbt'Janon.  dereftit.fpeltat.  Quodattinct  adThcophi- 
lum  qui  ncgatiucicgit,  ci afltpulari  non  potcft.  Licet  enim  ipiicon- 
itctfualaus  fcimustamui  cumalias  hallucinatum  cflefepius.  Quare 
Cuiatiusjiw^»'.  tu.  lnft.  denupt.  cxclamat:  Non  pIusipicThcophilo, 
quam  Accurfiotribuo.  Addc  Francifcum  Vtc'\\\,(ent./.ionf.s.  vbirc- 
fpondit,  Proncpotcs  cx  fororc,®*  f(fct);jf?<r  .ftfn&tr  nuptias  contrahc- 
rcnon  poiTe. 

B.  Non  pofle,/«c/.  eftinc.  audientiam.  ext.  dcjjtonfaltb.  &  m.itiirt:.  c. 
fftonfam.  d.  ttt.  C.  fi  quu  dtjponfauettt  27.  qu  tft.  2.C.  tuuenit  3.  'dt  (ponf.  & 
matrim.  Idem  dcciditiusciuilc,ficcniminquiuntlmpp.fn/.j^fri/, C. 
de  inceft.nupt.lrratrh  vxorcduccndi,vclduabusfororibusconiungcn- 
^«,pcnituslicentia  fubmouemus,ncc  difloiuto  quocunq;  modo  con- 

I    i  iugio, 
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iugio.  I  l.irmcnop.ltL  4.rap.6.  Ratio  cft ,  quod  cx  fponfalibus  orla- 
tur  t  iui!ii> homftasquardam  , qua?&  ipfa  impcdimcntofolct  cffenu- 
ptiis.rt*.  ( .tsniunttamyvbt  gh((.:n  verb.  habm  non  pctefi  J.adoptiuut.  dtrit. 
mpt  ivmirum,  ob  animi  dcftinationcm  ,&  vim  mutui  confcnfus, 
q  ii  faci:  nupths,  t.nuptt.tf.  de  rtg.  tw.  Sponfalia  vcro  grarci  canoncs 
dcGhiunt}  non  hominum  contrahcntium  nuda  placida,  pcr  flipula- 
tJoncm  corifinnata  tantum.vcrum  qu.r  confcnlu parcntum,inftru- 
mcntis  dotalitiis  ,  fponfalitiisquc  arrhis,  ttemquc  bcncdi&ionc  in 
Lcclcfia  vclaliopublicolocopidcfcntibustcflibuspcrriciuntur.  Pho- 
tris  ttt.  /j.  cap.  i  3.  &  4.  Franc  Pfcil.  wf.2.  Cuiac.  4.  cbf.  26. 

LXXIII 

Utrirv  iUicittu.  coitus  coznalionemvelad-^ 
gnationcn  indttcat,obc]uam  matrimonium  pro- 
hibcaturf 'audjiionu  cst. 

Qjodadfirmamus,pf>  .  4tiP.9t  '.fupcrr?,'  d[.rtt\ontwyr  .fir.de  to  qu\ 
cogv.tonfang.  vxo.fua:  pcr  copulam  quippc  carnalcm,  fornicator  & 
concubina  vna  caro  craciuntur»  c.  \n .  •  32.  .7. 4.  vt  maritus  &  vxor ,  c.  /t 
t)ut>  31.  (j.4.  quamcarnis  vnioncm  canoncs  oboculos  habucrunt.vt 
adlinitatem  inducercnt :  at^uc  co  fpcCtarc  vidctur  vcrba  Alcxand. 
Imp< "'/.  'tbtf.C.Je  Nupt  Corraf.  /.  Miflff.j  nuw.2  l.Vfr0 4.$.  ^tendum. 
ff.  dt£rsdibm>9intc\ViEcndi  cd  quoad  Icgcs  &cfVc  tfhun  iurisciuilis,  1.4- 
§.2.  l.l'irt(onrulru!  /j.§.t;on  ptr>;mus.D.degrad.  Nec  parcimus  illisno- 
minibus  ctiam  in  fcruis,  itacj;  parcntcs  &  fiiios  fratre5q,ctiam  feruo- 
lum  dicimus ,/.  lurtftonfnltus  1:.  S.  non  pantmu! ,  t).  de gi 4 hb.  &  iff  :  & 
fcruiIiscognatioimpcdimcntocflnuptiis,5.«//Mit<,r/«»>/,/'»/?i/.'/r'N!'pr. 
cumcocnatiofitanatura:  Iurc  autcm  natur*  omncs  homincs  fcnt 
trqualcs,  l.quodatttmr.  deR-g.  lur.  I.nonfattl/  4.  $.  (ognattonis  t  D.  dtgrsUi 
Etin  nuptiisnon  modo  ciuilis,fcd  multo  magisnaturalisratioconil- 
dcratur.  Wcfcnb.  d.  §  tlludctrtuw.  Vult.  /.  lun/p.  Ri  nartattap.s. num  7/. 
Sanctamen  cxcoitu  illicitocontractiadfinitas,  cxtra  cauP.m  matri- 
moniiinaliisnonconfidcratur,neq;crrc&u  habct  Vndc  inftatuto 
difponcntcahquid  deadhnibus  ,  putatos  ad  iraniigenduincontro- 
ucrfits  c6pellipo(lc,hi  quicx  illicitocoituadfinitatcmcontraxerunt, 
non  comprchcnduntur  loan.  Andr.inc.fintdtc  >nfanf.ey  adfin.M.Ant. 
V.juic.dctoihpronnfl.  quafi.  3.1.31.  rtrj.  Adfi.tt  profttr adfititatttn. 

Adulterio 


EX   INSTIT.    IMPER.'  «; 

LXXI  V. 

<iAdulterio  dijjolui  matrimonium  certum  efi, 
ji.  Verum  an  id,  quod de  adulterio  dicitur,  ex- 
tendatur  etiam  adalia  crimina  A^grauia  vet 
ctia  mgrauiora  ?  dubitatur.  Ouod quidam  ad- 
rmant.  B. 


fi 


A.  c.prdcepit.j2,qMjl.s  Ucnfenfu,  §.  2.  C.de  repud.  lUtth.j.  N00. 22, 
iap.  /j. 

B.  Nomcnenim  <src?vittt.f  latepa:et,pra:fcrtimapudHebra:©s, 
o  ui  omnc  crimcn,quo  abalicnamus  nos  ab  co,cui  amor  &:  charitas  o- 
bcdicntiaq; debctur,fiucaDeoipfo,qua:foinicationis  fpccicsido- 
lobtria  dicitur,f .  tdololatrta  2S.  qutft.i,  Siuc a  ctniuge,  qua»  fpccics dici- 
turaduhcrium ,  fiucdeniq;*  magifiratuy  vtcuminiuria  htReipub- 
lica?,c]iiodacciditinpubIicocriminc,  vcrbcKTsfif/fltfjfiucfornicatio- 
niscomprchcnduntjvr  D«ff.//  ^.fornicataaduerfum  maritum  vxor, 
quarabillodiucrtit  finc  adultcrio,  Wcfcnbcc.  dedtuort.num  11.  Bor- 
cho\t.<iegr*d  b.pag.129  &feqo.  Hucitaq;  fubijcimus  cVdccidemus 
iiiatn  ouallioncm ;  AnobmaUfutum  alterutttut  comugis  pofiu fieri  diuor- 
f/ftf»?   CuiusadfirmatiuamtcnuitRcufncrus,  Ub.3. deafiwne  7.  V- 
bi  concludit;  mulicrcm  inuitam  coginonpoflc,ad  cohabitandam 
cura vc;'oinfami,atq;facinoroib,  aquoci  liccat  diucrtcrc,  atcum 
authorit.uc  magiflrjtus;  &  ita  (ccundum  hanc  decifioncm  farpius 
protribunali  Icnenfi  fuifle  iudicatum  ibidcm  fubdit.  Cum  mino- 
rum  pccna  maior&  grauior  cfle  ncqucat ,  quam  fi  vxor  innoccns  & 
inuita  maritum  infamcm,forfan,virgis  publicaf  carfum  ob  cnornic 
ckli£htm,ac  proptcreacrrabundum  ac  vagabundum  fcquitencatur. 
Cum  noxiavbi  cft,ibi  pcEnacflcdcbcat,/./4*mw»i<.2f.C.<fr/>cr^fV.  Dc- 
niq;  huicrcfcrri  non  pottft,quod  vxordcbcatefleparticcps  vtriufq; 
fortuna:  mariti,  tjm  aducrfa^  quam  profpcrar,  /.  /.  &  2.  dt  rit.  nupt. 
Quarflionamq;  eflnon  dcinfortunio,fcddcdeli<5to,cuius  vxor  par- 
ticcpseflc  nonpotcflfaluaconfcicntia.  Scc.glofl.m/.  ftiumdotemy  §. 
ft mariiHiD.foLtnatTini.  vbidicitur,  quod  vxordcbeatcfle particcps 

1    3  pcvn* 
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^Dos  plemrncfjin  matrimomis  conjlitui  folet 
fcd  adeo  eam  neceffario  ad fubjiantiam  matri- 
momi perttnercvt iUudfne eaconf(lerenequcat> 

nc^amus. 

Nuptias  enim  confcnfus  facit  non  dos ,  *rg.  /.  nuptidt  dcug.lnr.  Et 
ehtur  tiosproptcrnuptias :  fine  nuptiis  quidcm  nulla  dos  intelligi- 
tur,iinc  doteautem  nuptixpolTuntcclcbrari/.//.C,^(/M4^.<«/rwhpf. 
Et  h.  bctur  firmum  matiimoiiiumjcum  non  dotibus,fcd  aftcctu  ma- 
trimonia  contrahantur,/.//.  C.4l  repud.ZiJucU74.'>+  vidc  Cuiatium, 
tiiu.i.t.i.di (ponfa'.&  watrw. 

C^tcrum  mulicr  habetquadrupliciabona.  i.Dotcm.  2.Para- 
phcrnalia,quxprxtcrdotisclri£im  maritoadferuntur,  Lp.  dtturedot. 
3.  Rcccptitiamdotcm,  qualiscft,  quam  isquidcdit,  flipulatusefti 
maritOjVt  fibi  rcdderetur,(i  vcl  mulicr  moiiatur,vel  alio  cafu,/.«wf« 
iiufjyi/.  §.  /.  vtrf.fed &  dosyD.ie  ffwrt.cauftdanat.  4.  Iocalia  quae  funt 
ornamcnt;imulkbria,quxa  marito  coniugi  donantur,  dc  quibus 

G.u\.2.0kffii.  • 

L  X  X  V 1 1. 

Hinc  illorum  reprehendttur  opinio,  qui  fla- 
tuunt  muliercm  ob  promijfam  dotem ,  non  tamw 
exfolutam,domo  expellipojfej^. 

Etcnim  fi  Chriftusfummi  humani  generis  rcdennptor,  prohibct 
vxorcmdimitticxccpta  caufafornicationis,  &  tunciudicio  Ecclcfix 
dimittcnda  cft  vxor  :  Curilli  Dd.  iulibcreob  non  folutam  dotcm 
maritisdimittcrcpropriaauthoritatc  vxorcs  persnittunt?  quod  Ic- 
'  gediuinaprohibitumcft,  Kurfus  Icgc  quidcm  naturali  &  diuina. 
virtcneturcohabitarccum  vxorc,  cur crgoabhac  obligatione  cxi- 
miturdote  non  foluta?  Fachin.  /  controu.4.8.  ex  Cotiarr./.  var. 
jcf.psg.  2.c.  7.  num.  2.  lmo  vxor  indotata  &  inops,  marito  locuplcti 
nubcns*  habct  bcnerictum  Aurhcn.  prdtertd,  C.vndevir &vxor,  b»t 
quadrantcm  honorum  mariti,    Idq;  in  honorcm  matrimonii, 

nc  vxor. 
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ne  vxor  eum  infamia  &  dedccoremariti  turpitcr  mendicarecogatur, 
reccptum  cft.  ttxi .  in  §.  quia  vtrb  Itgem ,  Aut b.  vt  li.tat  matri  &  auia ,  &c. 
TidcGaiI.J.oftp7.Elcg  Rtu{t.mtracl.dtmairim.cap  66.  infin. 

Illud  haud  incommodc  hic  fubncclicur:  Pacta  quibus  maritu< 
cauit  feccrtolococommoraturum,necali6femigraturum,  iurcrc- 
probata  cffc,l.i?.§.Tttto.D.de condtt.&  dtmonfirat.l.  2.  de  bom.  i.b.txbtb.1. 
cumanttquitm,C.devfuf.  Quiacaprj;fcfcruntfpccicmfcruitutis.  Et 
quidcmiusnatura?  &:  gcntium  vxorcs  fubfcqui  matitosiubet, 
quadamdt  iurtfd.l.txtgete,  dt  iudtc.1.  taqua,  l.vlt.admuntcip.  Pruikm. 
dtdifftr.ftx.mml>.3.artic.s3,num.23.  Manfcr.  Inftit.de nupt.pag  327.  Vti- 
liter  quaerituri  Ftudaurim  moritur,  reltclupo/lfetrtbm filtis  &forortbm  4- 
Itquot ;  vbi  vnicut^forori  exftudo  dotu  loco  dtbmut  V.  G.ducenta.  $i  moria - 
turvna fororum,  anttquam  vtrb  nubatt  vtrum  at%  Ha  ad  hercdes  transmtttan* 
tur,an  vn b  in feudo.forfan  ob  arato  maneanttad leuanda  dtbtto  ?  Hoc  pofte- 
rius vcrfus  eft.  Vbicunq;  enim.M.  2pu.  2.quaft.37.  num.2j.  Schneid. 
in§.ftd/i  vxori.  num.17.  &  ibi  Wefenb.  in  ApofttUa.lnft.de/tgat.  Et  1»  §./*<- 
rat.  Infi.  dtatl.  num.  99.  Elcganter  tra&at  hanc  cjuaeuioncm  Petrus 
Heigius,f .  t.quafi.^t.addt  quafi.33. 

.  LXXVIII. 

Quifham Jit  dominm dotis anmaritus,  an 
*vxor  ?  variecontrouertitur. 

Nonomniumcitvnadchocncgotio  fcntcntia.  Quidamdicunt; 
vxorem  naturale,  maritum ciuilc dominium  dotis  habcrc.  Corraf /. 
Mi/afl./* .PincL  inl.  t.p.^.n.t;.  C.  de  bon.  mat.  Zaf.2.  fing.tnte/.c.j.  Vaud. 
2.quafi.3.per  l.^o.Cdt  tur.dot.  U75.  D.  tod.  1. 7.  §  ftfundum>ift  ccnfiantet  §  fi 
maritm,  D.  folut.  matri.  i.  Lucim  Tiurim,  /.  D.  ad  municip.  /.  ajf  duii ,  C.  qui 
pot.inpignJ.demfy§.ffdvtrum,uifiK.D.dcminorib.  Alii maritum faciunt 
dorainum  dotis ,  infpcCeo  initio  propter  traditioncm ,  at  mulicrem, 
crfcctuconftdcratoXuiac./o. obfoi.&mmtrcatj.  not.p.  Borch.adpr. 
ttt.S.Ub.2.  Infttt.  Aliiconcedunt;vxorcmnaturalcdominium,miri-  . 
tum  ver6  &  naturale  &  ciuile  habcrc.Vacon.  a  Vacon.  hb.  6.  dtclarat. 
cat.  p2.num,  6.  Deniqj  funt  qui  diftinguuntinter  rcm  dotalcm,  cutus 
domina  fu  vxor  ,&  ius  in  rc  conftitutum,  cuius  dorainus  ftt  maritus, 
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/,7.§  D.detur.dot.l.2jJ.27  /jo.C.eod* \T\x\x.ci\j$ii.dtfctp./p.&iAuiup. 
Rom.s3>>ium, 2o.fr  c.6S.num.7.& Injfit.num.  lo.dtreg.  iur. 

LXXIX. 

<±An  mulier  ofculanfe  paffa  dotem  amittat  ? 
quxritur. 

Quodcommuni  Dd.fuftragioadfirmatur,quafi  cxofcuIo,vtprae- 
paratorio  adultcrium  arguatur,r,  ntc  alnjua  27.qu*ft./.Chrus,§.adultt- 
rttim^nuw.iS.glcfi.tni.quodait  lex,  D.  adL  lul.  deadnlt.  Beuft  demattim.f. 
21  My:noch.dtarbtt.tud.<fq.Ub.2.ctnt  j  cafutS^,  Goihofv.inl.fi a(p(infot 
d.C.dt donat.ante nupt.  Vcrumobdcfertionem  malitiofam  vcl  ctiam 
acfcltcrium  mulicris.cuiuslucroccdit  dosprofcdcitiar1  Marito  ?  non. 
Dd.tn l.conftnfUiC.dt  repud.&tn  Souel.vt  ln  tai  Metrt  &  Awa.  X  u./j+.cap. 
10.  Nunquid  ctiam  dcfcrtrix  vel  adultcra  amittit  paraphcrnalia? 
minimc,pfr/./.§  fin.C.dtpacl/up.dotJ.i7.C.dtdonat.int,vtr.&  txot.  Vide 
N*w.  117.iAp.10.  Wcfenb. in  paraf.  ad  Llul.de  adult.  Boer. dtctf. }S.  2.  At 
vidc  Clarum,m  S.adulttttumynum./f.  Gorr\t%z,adLL,T4UTttpag,  431. 

LXXX. 

£ommode  htcinuefiigatur  illud :  An,fifilia, 
dum  elocabatur ,  dotem  a patre  acceperit,  &  do- 
tali  tnfirumento  tnfertum  fit,  <vt  dote  contenta 
nullamadbonapaternaregreffum  habeat,an  m- 
quam  hoc paclum  fico  bfiet,vt patrifuccedere  non 
valeat  ? 

Nosdicimusid  pactumnullum  efiedeiurc  ciuilijetiamfiiuramcn- 
tum  acceffcrit,  l.fin.de  (uit  &  Ugtt.l.px&um  <]uod,  C.dt  coll.tt.  I.35.  §  /.  c.te 
tnoffi.tefiam.l.iy  C.depatl.  Iurc Canonico  vcr6, fi iuramentum  non  vi 
ncq;  dolocxtortum  fucrit,  valerc  dicimus:  tanta  cnim  efl  potcn- 
tia &cfKcaciaiuramenti,  quando  interponitur  fupcreo,  quodnon 
eft  contra  bonos  morcs  iuris  Canonici,  c.  cum  contingat.  de  tw  eturAnd^, 
C  •  .qumuit dt paclittn  6  &fichociuramcntum  non  praAat  occafio- 
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n*:m  dJinquendf»cuni  quiiibct fuofauorircnunciarcpoiHt,  ifiqnis 
r-.  i  c.'l<t>dt.  p:  .cfcrtim  cum  iuramento,  D//.  mAuib.  Stcrs- 

p;c*r. .  p.iitrum.C.f} Jtuutrf.vaidii .  Gaii  M.tkf*Sf*  «*»;.  ^^. 

L  X  X  X  L 

Sc  l axidjijilia  cnormtterUfa fit perhuiufao- 
di  rmiWciattonem,annonpofitt  relaxationcma 
mrammto^  ^refittuttonem  tn  tntegrum petere  ? 

Maxime,quiaiuramentum  non  dcbet  cflc  vinculum iniquitatis, r. 
qui*do,deittret2T*nd!>>c.irtteT C4terj>  2.  qutft.  4.  cum  ftmtlibw.  Scd  iribus 
cbmitibusfociatum  cflldcbct,  vcritate,  iudicio  &  iuflitia,  text.  tnr. 
ttficb/tfiut ,  dtiwttuT.  Scd  vbi  quis  dccipitur  vltra  dimidium  iinli 
pretii,non  adcft  iufticia  fcdiniquitas.  Idcoq;  hociuramcntum  non 
cil  fcmandum.  Et  tanto  magis,quia  vbi  quis  Ia?diturin  contractu, 
praffumitur  doluscontrahenris :  vtair  Bartol.w/.  vtt.  dtprttor.fitpul. 
At  vbi  dolusinjcruenitin  iuramcnto,illud  tiliam  non  obligat^V.no* 
fff  tHtfritorium  dereg.tur.  w  6.r»f.vtrhdtiure\ur.  maximc,  ii  tiliarcnun- 
cianslit  minori^.  annis.  Quam  fcntcntiam  omncs  fatcntur  clfe 
irquiorem.  Alcx.  ml.(i\pnUturyc?  Cagnol.ii/.  2.1*?.  qutfi.  c.  dtrtfc, 
vendft.  Prxterea cum  tcxt.i»  c.qtumuis de ptflit,  in  6.  loquatur  dc dorc, 
intclligi  dcbetdc  dotc  compctentc.fccundumfacultatcs  &  diuitias 
parcntis.quiadotisnomenintclligitur  decongruadote,  l.fumpofl,  §. 
gentijD.detur.dot.I.qudrntD.etdttt.  Et  cxcommuni  opinione  Dd. 
non  dcbctcflcminoricgitimaiCiuiaciusIocofucccdit^/.^ttoriifw^C./e 
incjfi  ..•f^4»w.Gail.^.<?^/^7.Minfing  i.obf.86.& ad§.c*ttru»'>  nu.p.lnflit. 
dt  &  2. ^bf. 7. hXoWcr.}  ltme/i.c.sp.Yichin.S.cont,6p. 

LXXXlL 

ZJergente  marito  adtnoptam,  conflantema- 
trimomo  dos  ab  eo  repetipotefi.  A  Quid vero fi 
maritus  adpinguiorem fortunam  reuerfUs,potc- 
rit  ne  dotem  condtttione ftne  caufa  repetere?  quoi 
adfrm.  H. 

A.  Ratio, 
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A.  Ratio  quiaqnoad  actionis  cx«rcitium  ,  fiuc  dotis  cxaftro- 
ncm,a  pari  proccdunt ,  matrimonium  cflc  dilTolutum ,  vcl  maritum 
conftantcmatrimonioad  inopiamvcrgcrc,/.  vbiaituc,  C.dctur.dot. 
Aliud  tamencft,  li  mulicr  fcicns  prudcnsq;  cum  viroinopcauteui- 
dcntcr  prodigo  matrimonium  contraxcrit.  Quia  volcnti  nonlit 
in iur ia,/. /.§•*.  de  iniur.c.fcineti,  de  rtg. tur.in  S.cum fimtt. Et  ncmo  vidct u r 
fraudarc  cos,qui  fciunt  &  confentiunt.  Gail  2.  obf.  84. 

B.  Arg.c.cumitJfmXtcdeapptV.  Qujaprodigusceflantc vitio.ipfo 
iurc adminiflrationcm  rccuperat. iucui,dt  vtib. ebl.l. /.§.  tamdtu,  dettt- 
tut.furw.  Sicut ctiam in ruiioforeccptum,^././J.^r,x.ir/cnff;»r. pjfi. 
]tfiiumdottmy%.fivero,D  folut.matrim.  Gail.  2.obr.4S- 

Hoclocodccovidcndumobitereft;  Anmartto,  quicor.frafluKup- 
tiit  a  patre  jponft  tntra  annum  &  dtemdartdotem  ftbt  fiipulatm  tft ,  mor- 
tua  intraboc  tempus  vxore,  compttat  tx  tali  pronnfiione  pttitio  velexadiai 
I» ,  quod  tonfequevs  til ,  numquidmaiiti  potior  tn  dott  rtpetenda  ,  quam 
pMruintdreferuand4,dtbeat  tffe  condttio  f  Vbi  pijrcauendumcft.  hanc 
quaeftionem  non  fccundum  iuris  ciuilis  reguias,qux  maritum  foluto 
matrimoniodotislucrointoturafpoliant,  perpcndendam  cfle,  fcd 
quatcnus  vcl  expafto,  quodfepcfit,velcxftatutis,provtin  Saxo- 
nia,vclconfuctudinc,pro  vt  in  nonnullis Ducatibus  rcccptum  fci- 
jnus  dotis  praefcrtim  rcimobiJis  rctcntio  icm  maritoconceflam  cf- 
fc,dcmonflraripoteft.  Etquidcm  vcrius  vidctur,  facultatem  eam 
maritoadfcribcndamcflc,  vtpoftmorterr.  fxoris  dotcm  apatrc  exi- 
gcrepofltt  Quodcnimin  dicm  promittitur,  etfi  antc  dicm  prti 
non  poflit,  dcbctur  tamcn ,  &  quidem  flatim ,  cx  quo  obligatio  con- 
tracticft.Etobligatioitaindicm  conccpta.idcircofufpcndinon  po- 
tcft.quodilla  non  fa<5tum,vti folutie,fed iuscontincat  eoq;  cx  volu- 
tatcck  fentcntiacotrahcntium,  nccdcbitum  impedit,differendo  fal- 
tcm  ciufdcm  ad  tempus  prarftationc.Quod  fi  itacft,  nihil  rciinquituc 
aliud,nifivt  obligationcm  hanc  mortcvxoris  in  maritum  transla- 
tam ad firmcmus,eamq;  non  iam  vxoris  nomine ,  fcd  proprio &  fuc- 
c.tfionis  iurc  ad  a<Tcioncm  aducrfus  patrcm  inftitucndam  admitti 
dcbcrc.  QuodconfirmauitVIp  ml  3, §  ergtf.D.demmoril.Thom» 
dcctf  2o.num. &  29. 

L  X  X  X  1 1 1. 
Quando  tuteU  definitur  'vis  &  potejlas  m 
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capite  hbero ,  qmritur9an  verba,  in  capitc  libc- 
ro,  referenda  fint  ad  tutores,an  vero  adpupd- 
lum  ? 

Hoc  nos  putamus;quam  cVfcntcntiam  oficditdcfinltiotutorum, 
qux  pcr  aducrfitiuam,  rn  $.  t.lnftit.h.  t.&t.t.  D.*od.  fubijcitur,  ca  enim 
aliascllltfupcruacua.  Wefcnb.  Borcholt.  Hotoman.  *dd.  $./.^C'c- 
fcnb.^.  tdd.nvn-4.  Et  ciufmodi  Iocutio  lCtisnon  cft  infr«qucns,  vt 
cxcmpIisoftcndantHotom.&BorchoIt. add.S.t  Minus  mouct  co- 
rum  confideratio,  qui,in  fuiiuris,  non,libcro capite,  diccndumfuif. 
feafferunt :  Caput  cnim  Iibcrum  pcr cxcellcntiam  hic  vfurpatur,pi  o 
coquod  omnino  libcrumclt,  adominita&  pntriapotcftate.  Ex 
quocolligitur,ciqui  caput  libcrum  non  habet,  inutilitcr  tutorcm 
dari. 

LXXXI  V. 

^Potefl  ne  patcr  in  teftamento  tutorem  dare 
exhcredato :  Ita  puto,  A.  At  fecus  eft  in  ma+ 
trefpatrono,cxtranco,  B. 

A  1.  Pt*l.pitri ^Anvtrb.vtlexhiredttfijhfiheTedttat,  to.$.<fuifi'iurrt 
j.inverb.vel  nommattm  exheredatue fit^D.dettft^m.  tut.  Cum  patci  bona 
mcntc  filium  cxhcrcdarcpofTit,/.>:et:i«C4^  D.ad LJkt.de adult.l.* um ix 
jilioip  D.d'tulg.& pup;U.(uh(i.  2.  Prartcrca  patcr  dactutorcsin  tcft.i- 
mc  nto  illis  libcris ,  quos  habet  in  potcftate,  §.  ptrmffnm.  I-rfltr.  de  tut. 
Atquicxheredatifunt,& mancntin potcftatepatris  l.vlt.ff.vndtlegui. 
quia  patrci  exhcrcdatis  pupillaritcr  fubftituerc  poffunt ,  §  non  fatum, 
4.  lrjitt.de puptU.fubftttut.QuodaUis  ficrinon  pofllt,w^n«.  I  flit.  d.tir. 
AVncrHotom.tf.obf.26.  DoncII.  4..ommtnt.4. 

B.  Matcr  iibcrisfuis;  patronus,libcrto,cxtrancus  cxtraneo;in 
tcftamcntotutores  darc  non  poflunt,  /.  /.  %.i.deco^firm.  tnr.  quia  hafC 
poteftas cx  lejzc  12.  tabb.  folis  parcntibus ,  qui Iibcros  fuos  habcnt in 
potcftatc,cft  c6cefla,'./.r«^r.D.  dettft.  tut.Si  tamcn  hx  pcrfona.  Iibcros 
fuos,vcl  libertos.vel  alios  in  tcflamcnto  hercdcsinftituant,  illifq;  cu 
hcreditatctutorcmdent,  omninodatus cx  inquifitione  confirma- 
bitur./j .§.1 .l.2.l.+.it  (9nfir.iut.»rg.ljS.\n  fin.de  bercd.tnft.  Mcrito  cmrn 
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horum  iudicium  magirtratus  fequitur.qui  &  tutores  Watos  nouhTe,& 
impubercs  fingulariter  dilexifTe  intelliguntur;  eo  quod  omncs  hcre- 
dcsinftitucrint,/.yf^4frtf««f,^.  decetfir.  rar.Non  audiendi  itaq;  crunt, 
qui  tutorcm  etiam  fimplicitcr  a  matrc  datum,fcilicet,  fi  no  inftitutus 
fi  t  is,cui  tutor  datur,confirmari  debere  volunt.  Et  obftat  illis,  f.  4. C. 
derr/raw.faf.vbiModertinus  inquit:Pater  hcrcde  inftituto  filio  vel 
cxhcrcdatotutorcmdarepotefl;  Matcrnon  nifi  inftituto.  Ratio  cft, 
quiacum  matcrnon  habctlibcrosinpotcfiatc,f./flrwin#,I»/?.if<4</^f. 
nifi cos  hcredesinftituat,  nequaquam  cosdilcxiflc,&confcquenter 
iiiisminus  rc<5tc  profpcxiflc  intclliguntur.  Si  vcro  liberisinftitutis 
tutorcm  dat,qwa(iin  rcm  potius,quam  in  perfonam  tutorcm  dare  vi- 
dct  ur.  Cuiac.  lnflit.ad  ttt.  dttuttl.  vbi  reftc  Icgit,  /.  4.  C.  dt  teft.tuttU. 

LXXXV, 

£t  pofthumo  tutorem  teftamento  daripojje,  di- 
cimuf. 

Pcrl.quidfi  6.  in  fine.  D.dt  teflament,  tut.  quod  idcm  comprobauit 
Imp.  ff.  §.  (um  autem  4.  Jn/i.  detutelu.  Cum  autcm  antcquam  nafcuntur 
in  potcftatcnonfint,  vtdifcrtcait,  l.fin.  C.deceBat.  Pofthumodatus 
tu tor,  nifi  co  edito,  tutor  non  crit, fi  nemo  19.  §.  teflamento  datm  2.  D.dt 
jefiam.tut.  qucm  vtiq;tcftator,  fi  vixiflct,infua  potcftatchabuiflct. 
Prxtcrca  quoad  prcpria  commoda  proiam  nato  pofthumus  habctur, 
/.  ^unnvtero?.&  26.  D.  deflat.bo)».  Iicctalii ,  antfquam  nafcatur,  non 
profit,vtin  bonorum  collat  d.l.fiv.  Cxtcrum  tutor  filiis  datus,  nc- 
potibus  datus  non  ccnfctur,$.jf»*.  lnftit.  ut.14.  Ub.  1  l.  4.  &  6.  D.  dettjl. 
tut.  Ratioeftjncnimisoncrcntur  tutorcs,qui  fortenonpoflintfuf- 
ficerc  omnibus  pupillis  tucndis.  Nccobftat,quod  cx  intcrprctatione 
in  caufa  fauorabiliappcllationc  filiorum  contincantur  ncpotcs,/./// r- 
rotum220.deveTb.fan.  l.fifil  Ui/4.  D.adSC.Ma^td  Cum  hic  fauorcali- 
quo  opus  non  fit.  Tcftamcnto  cnim  nrpotibus,  turorc  non  dato ,  ni- 
hilominus  tutores  eflc pofiunt,  vcl ex  legc ,  rcl  cx  o:  dmationc  magi- 
ftratus.Sccuscftin  feudoalicuiprofe&  liliis  fuis  conccflb,  quod  iti- 
dcm  ncpotibusquoq;  conccfluminteliigitur.  Idcnim  fitcx  caufa  fa- 
uorabili,  &  quia  alias  bcncficia  principum  latifllmc  intcrprctanda 
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funt,/. pen.de  conftit.princ.intcr  ciux  fcuda  rcfcruntur,<\/.  5.  Wf.fttifc 
fuuf.feud,  mitt.  Fachin.  lib.  7.  controu.  cap.  7*. 

LXXXVL 
J\Qeque  folummodo  patremfamtlias ,  fed  £5* 
filiumfam.tefiamento  tutorem  dari  pofiefiatui- 
mw. 

Tutclacnim  cftmunus  publicum,/.L««B  Titius  2i.D.dtadmmifl.tut. 
lu  pr.l.i.S.aquc  4-'  Vbi  refcrtur  ad  m  unera  ciuiiia  &  pcrfonalia  %vt&in  l. 
plt.$.i.D.de mun.&honorib.  Filiusfamiliasautemin  publiciscaufislo- 
copatrisfamiliashabctur,  l.p.D.debui<juif*nt/uivtlal.iur.  Imo  filiifa- 
irtijias patrcm  tutelae,  fiquidcm  N omin atim in  cam confenlit,  in  (b- 
lidum,  l.filiwfamtliaf  y.D.dt  fw.vcl  li  Tacite  confenfit,  pcculiotenus 
©bligarcpoiVunt,/.  Luliiis  Tittus  2S.D.deadmtnfl.  tut.Cuut.mtraft.ad 
AfnQ.udl.mandati46.dentgot.gtfi.  Diciturautcmrutelamunuspubli- 
cumrationeefficientisrauiancmotutorcm  conftitucre,  im6  nemo 
conftitui  tutor  potelt,nifi  cui  lex  permittit.Priuatum  ratione  obiecti: 
«paia  eft  de rc priuata & familiari pupillorum , licct  in  confequentiam 
publiccomniumintcrfit  orbos  &  pupillos  tucri  acdefcndcre,/.*.  §» 
quaauttm?..  D.Qm  pttanttutorts. 

LXXXVII. 

Jrlic  commode  qmri  potefi^ft pupillus  contra- 
hat,  an  faltcm  naturaltter  obligetur  ?  Quod 
negatur. 

Quiapupillus,quic(iintrafcptcnnium,confenfum,qui  naturalcm 
producitobligationcm,  non  habct,/L^««<i  pupillus  4i.D,dt  condtcl.  in- 
ttebrti,  l.puptUm  ;p.  D.  de  obl,  &  Acl.  1. 1.  $.furiofus,D.  deacq.pofffi.  I.  pupt'- 
lm  iSq.  D. de  Reg.  lur.  Nullus  autem  contra&us ,  nulla  cx  contractu  ob- 
ligatio  eft  fine  confcnfu,  /.  /.  depad.  Interdum  tamen  pupillus  natura  - 
literobligatur  tamante,quampoftDiuipij  rcfcriptum,ctiamfi  locu- 
pletior  factus  non  fit,  Glofi.md.  L  quodpuptUm.  Bart.  tnd.  I.  t.D.  de  Nouat. 
Lfipupittw^dtvtrb.OM.&fimiitbuiiYVLtz  fi  pubcrtati  proxiruus  fit,  & 
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coofcntircpoifit,  LftpupiUut  127-  0.  de  obi.  &  Acl.  /./.D./fcNcftif.Intcr- 
dumctiam  ciuilitcr  oL/ligat;,r  -S.  conueniri  potcft,ciui!i  a&ione  cx 
Diui  pij  rcfcripto,quatcnus  Jocupletior  fa&us  cft,  /.  pr*  D.  ctmmod*. 
tt,  1$.  D.  dentgot.  %ep.  /./.  D.  dt  xuR.nt.  iut.  Itcm  cx  q.  contra&ibus, 
cjuandocxrcpotiuscjiKiin  cx  conucntionc  adtio  datur yl.furiofmjj. 
D.dt  Obl.& Atl.  puta,cxrci  commuiiione,  vcl  numcrationc, d.l.fu- 
itofwJ.cert\g.i.idimyV.  dc *  f/v/rd.EtrcguIaritcrpupillusfocietateini- 
ta  cx  communitcr  gefto  tcnctur ,  D.  pto  foaojUp.  verfdentque,D, 
somm.  diutd.  Vultcius  t.dtfcept.  16.  Robert.  2.mtpt.(tnt.ij* 

LXXXVIil. 

Quatenus  <vcro  minores  fuimris  ccnjlttutiob- 
Itgentur  ?  controuerjum  eft< 

Hicdiftinguimtisintcrpubcrcm&impubcrcm.  Pubcs  rurfuscu- 
ratoremhabet,  vclnon.  Poftcriori  cafu,  ex  quolibctcontracfhi  obli* 
gari  potcft,  (ed  11  nimium  Iaefus  fuerit ,  in  intcgrum  rcftituitur,fe/.w. 
tic  mwortbue  2j.4r.nu.  Priori  ver©cafu,c]uando  pubcscuratorcm  ka#ct, 
potcft omniacius confcnfu adhibito peragcrerSin  vcro finc cius con- 
lcnfucontrahat,obIigaturita,ficontra£tus  ad  alicnationcm  vclob- 
ligationcm  bonorum  principalitcr  no  tcndat.  Bonacnim  vcl  rcs  fuas 
pubcs abfij;  curatoris confcnfu» qui bonis datus cft ,  alicnarc vcl  ven- 
dcrcnonpotcft,/.j.C.  dtininttg.re/f.  nnn.  Cztcrum  fcipfum  finc  cu- 
•  ratorcobligarcpoteft,cum  pcrfona:  curator  non  dctur  ,idcocj;pro- 
mittercpcrftipulatum  poteft,fcaliquidfa#urum,pra!ftaturum,/.^if- 
betes/ot.D.dt  vtrb./tg.  Itcm  matrimonium  contraherc , l.fcitndum 28. 
D.dertt.nupt.  Cuiac  tn  not.ad  animaduei /.Robert. c.  11.  M./.  Vulteius 
dtfctpt.  t6.\^eCcnb.  adRubr»  lnfi.de  tuthor,  tut.  Borch.  dt  imtiuTuap.j. 
ti.zy.  Fachin.  Ub,$.  tontrou.  cap.  p. 

LXXXIX, 
Jidinores  abfque  decreto       &UU  folennibus 
rem  immobtlem  vel  pofiefiionem  eius  altcnartz_> 
poffe,  Itcet  etiam  ea  altenatio  *vttlis  fit,  non  pu- 
tamus. 

Pcr 
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VevLmigUputOiS.fidSAUenWtDM  ref«fm«>«,&c.Sia:salicnum  non 
intcrucniat.aittcxtus,  tutorcs  tamen  allcgcnt ,  cxpcdircha:cpra:du 
vcndi,&aliacomparari,  vclccrtei/tiscarcrc.  Vidcndum  elt,an Pra?- 
tor  cis  debcat  permitterc,  &  magis  cft  nc  potfit.  Practori  cnim  n on  cft 
datum  liberum  arbitrium  diftrahendi  respupillarcs,  fcditadcmum, 
fiarsalicnumimmincat.  concord.  tcxt.w  t.obas,  C.dtprtd.  mtn.  Fach. 
3.  controu.x.& 3.  Sic  tutor  curatoruc  rcs  minoris  foli ,  finc  magiflratus 
decrcto  vcndcre  prohibetur.  tot.ttt.  C.  de  prtd.  &  aUit  reb.  mw.jtHt  decr. 
tton  alten.  vbi  Cuiat.  inpAiai.  Sed  cuius  iudicis  dccrctum  in  venditi.  nc 
bonorumpupillariumalioinloco,  quam  vbicafitafunt,factu  intcr- 
poni dcbcat;  nondum planum  cft.  Quidam  cnim  putant,cius iudic is 
decretum.incuiustcrritoriorcs  Cnx  funt,pra:cifc  necciTarium  cflc, 
ptr  LjipTddtum  16.  C.  deprad.& al.reb.  min.  Quidam  ftatuunt  rcquiri 
dccretum  iudicis  domicilij ,  ag.  I.  magu  iUnd/2.  de  rtb.  e*r.  i  w  bxc  C. 
dedonat.  quosfequitur  Innoccnt.  w^.p^rj/iir.  ext.de priwleg.Slc  Bat- 
dusvtriufqueiudicis,tam  rationc  dornicilij ,  cjuam  rcidccrctum  nc- 
cc(ra.riiimc(\'cex\ftimit,*rq.i.turijptritosjo.§.i.  -ii  exiuUt.  r  .  Quidani 
illffisiudicisdecrctum  fufTiccre  exiftirr.ant,  vbi  pupillijs  commora- 
tur  ad  maiorcs  fumtus  euitandos.  Vidc  Scluad.  tn.  u  t.C.         .  er  *L 
reb,min.& Srfjitt.inl.prtdiurniC.d.ttt.  Carrcrum  cur.i  pupilli&mi- 
norcsrcmimmobilcmfincdccrcto  iudicis  &  caufr  cognitioncalic- 
narcprohibeantur ,  cxindcdeducitur,  pupillos  &  minorcs  foudum 
nouum,ncquefolui,nequetutoris& curatoris  confcnfu  acccdcntc 
fcudumnouumconflitucrcpoflc;Iicctfcudum  vctus  riueantiquum 
tam  pupilliquam  minorcs, lineconfcnfutut©rum  &  curatorum  re- 
nouarepotfint,c.  i.per  quosfiat tnuefitt.  Borch.c^.  t.dtftud.nu.  6.  nfir. 
Vuh.itb.  i.feud.cap.3  n.6.  &7 .  Dixi  etiam/o/.  z.d  jp.  z.ttml  6.  Anvc- 
roi  fi  minorpemcgligcntiamfuam,  vcl  curatorislxfus,  rcflitutionis 
bcneficioadiuuctur?itaputo,p*r/. z.&tot ttt.  C.  fitut.  veliurttorin. 
tiru.  Cuiusfummahzcell:  Quodauthoritas  tutorum  &curatorum, 
minoribusadinintcgrum  rcftitutionem  non  obli t,  fac.t.tutor.  4  in 
pr.  D.deminortb.  Etdatilunttutorcs,ad  tucndum,nonad  noccndum. 
vtdefinitiotutelarofttndit,  !>/}.  mpr.de  tuteU  Quod  adco  vcrum  cl\, 
vt  quamuis  minor  agcrc  poflit  co  nomine  cum  tutoribus  &  curatori- 
bus,addamnumrefarcicndum,quod  paflus  cft,  nihilominusis,  (i  tta 
vidcatur,dirigcrepotell  actioncm  aducrius  eum  ,cum  quo  rcsgcfla 
cft,  vtaduerfuscuminintcgrunmltituaur,/./.  C.  demworit.l.etia>r  \ 
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rerf.  impeutor  ff.  de  minorib.  Doncl.  21.  comtr.  10.  Hart.  Piftor.  /. 
qutft.  12. 

xc 

Tutorcm  vero  cum pupillo paceminirepojfede 
morte  vel  iniuria  parentitllata,  dicimus. 

Cumdd.  inl.paUum  Cutatotit  C.  dt  pati.  Alciat.  confif.  25$.  nu.j.luL 
chr.ltb.  f.(cr,reHt.§.ji>!.qu<tft.f$.T!u.  27.  Imovfq;  adcotutori  vdcura- 
toribus  pcr  m  i  fium  cft  dc  i  niuria  vel  ca?de  parentis  paccm  facere,vt  n  6 
attcndatur,  an  dc  miuria  fiuecaedeliquido  conftct,  ncc  ne.  Viuiuswi 
f$mm,  npw.  lt\  2. 1  ottcL  203, «.  /•  lul.  Clar.  Itb.  j.fentent.  §.fin.  1j.5g.nM.  27. 
Dcindcpjx  pcr  pupilium  vcl  minorcm  cum  authoritate  tutorisvel 
curatorisfacla.vfcjjadco  validacft,  vt  pupillo  vcl  minori  non  dctur 
aducrfuscamrc(litutioinintegrum.Viuius</./<jfowtf.  2.  Quarfcnten- 
tia  confirmatur,  cum  pcr  texfc/.  tuxilium,  D.  de  minoribm. Tum  quia  in 
conapolitione,  pcr  quam  paxconllituitur,  non  itafaciic  ixfio aliqua 
rtfpc&upupilli  vclminoris  confidcrari  poteft,cum  Ixfusnondica- 
turqui  voluitfugcrcinimicitias,  l.gentrah§.  i.tnpr.D.de  Vfufi.  legat. 
Vidcde  hac  quxft.  cum  fuis  limitationibus  Jati/TimeMatth.Cuno- 
ncm,  hb.  1.  de pad. c.  20.  nu. 3.  &  feqa.  &  cap.  1 1.  nu.  36.  vide  Gail. Ub.2.  dt 
PP.cap.  vlt.  nu.  2j.  &  lib.  2.  ebf.  72   Tutor  an  contrahat  cum  pupillo  ? 
traclat  Coraf.  /  b.  6.  mtfccli.c.  t+.n.i.  Antutoraliquocafufibifoluc- 
rcpomVldcm  Coraf.  6.  mifitU  ij. 

XCL 

<±An  impubes  vel pupillus  ob  deltcium  puniri 
pofiit  ?qu&ritur. 

Nos  dicimus  pupillum  maximc  fi  pubertati  fuerit  proximus,ac  do- 
Ii  capax,  ob deliftum  vel ingratitudincm  argui & accufari poflc,  luxt. 
1. 4uxtlium37. §./. D.  de  mxnonbut.  l.Jialtttim ,  c.ftminor  ft  mantremdixe- 
t  r,  /.  tmpuberem  23.  D.  defurtu,  I.3.  $.  1.  D.  deftpulch.  vttUt.  Commifcra- 
tionc  tamcn  aetatis  non  punitur  pcenacapitali,  fcd  mitiori  pccna, 
hncidvrin.  n  i.fummn.  num.3.  l»ft.  dcfuu.vbi  rcfcrt  Baldum  dicen- 

L  tcm, 
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tem ,  Quod  pupillus  eommittcns  bomiddium ,  Kect  fh  doli  capa* 
npn  Jcbcat  dccoHari.  Quatnuis  ac!  prcnar  uccrbitatcm  grauitas  dcli. 
^c»rcu^aanna:iucl.t:cmmoi!crcPofIlt,vidcGail.2.  ob[.,t%n.d 
&(tW  &  Caroli  V.  conftit.  iriir.  /^.  &  ,7Q.  /. ,.  c.  d:  f*\L  mor.et.  l.dt 
mnzrti?.  mpr.  D.aVJCfa  J/tar.  ,.  txr.dtftnttnr.  rxfomu^mc.  c.t.  & 
ixt.d^hn.p^otum.  Idco^ctiam  impubcs  ob  ingratitudincmaJ 
f  :Ioniam  fcudo  pnaan  potcft.  Pcudiftarcomm.'«f.i.$.?Wf^ 
*i^A«'.i/fr»..i>rrF7irfr.A!iasautcm  rcgularitcrimpubcrcmpupillufifc 
quc  rqmorcm  fcptcm  annis,  vcl  inrantcm  vt  &  furiofum^dum  mcntt 

&icnf«carentinnoccntiaconfiIiifacilccxcurat,/.ir/4^,o  4dl.Co>». 
dcS.c^  J.mpubtrem  22.  D.<d  l.  Cwti.  de  fd(.  I.  ,.  D.  dt  arofrr.prf!  h\ 
Wcknb.mytemfintturlnflit.OjifM  mod.fi, .  ,ur.  Aniudcximnofit* 

tcneaturminorcm  25  annis  lcuiori  poena  adficcrc,  quamfiral  <  : 
™I»fio,conftitu^^  vcrl 
O^onfeiTus  cl^ 

conrc/noncmrcftitucndumnonciTcpaobatidcm  Fachincus,  1./... 
lontrou.  ?2.f>er  /.  auxtlium^  D.  de  p«v. 

XCII. 

Materttitelam  ob  ficundas  nuptias  amitl it 
A.  an  vero  moriuo  maritafeciido  recipere pofi/t  "s 
dubttationis  efi ,  Quod  negamtu.  B. 

A.  Idqjfiti.  rarioncmutaxaflcaionisinlibcros.  Etfi-eniritf 
dubioprziumaturbona  iidcs  in  matrc,  quia  banc  coniccturam  na 

tuuhsratioinducit:Tamenvbilranfiradfccundavota,m5eisamo 
rcfccundiconiugis,quamfiIiorumardcrcprafumitur.  Namardor 
amonsnihiIcavchcmcntius:&huncintradcbitoscarccrnrcI,mircci 
philofophicum  effc  non  mulicbrc.  Ba!d.  wl.  prtnbw  8. nu.  c.  d*  m 
pub.&al.fubft.  2.rationcprxfumpra!diJapidationis,i'r4*r/%iVrr^:  5 
fitttttm  tuttla,  coUit.  4.  &  /.  /«  q,„  tutorgSy  c,  de  *dm»vftr*r.  tutrr.  S c  c  u 
videturinpatrcquiob  tranfitum  adfecunda  vota  non  pcrdit  libc 
rorumadminiitrationem,/.^«rr4/irfr,i,/,r.^.-,  ncgotia  vcro  libcro- 

rum^&tbiA^.c.defecund.nupr.yidcGomQiz^al.  T*m,+.num.,s.  & 
paftm  ElcgXuiat.  10  Son.  jj, 

B.  Quia 
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P>.  Q^tuacumfurptdiabimtatutcfai  libcrorum  adhuc  durat  lc- 
cundum  tpfosfufpicionis  caufa, proptcr  fobokm  expofteiiori  viro 
fuiccpratTi.cjuam  prxdihgcrcverifnuileefl:  &incraftinum  poteritad 
alia  voraconuolarc.  Quid  vcrofi  cx  po(tcri©ri  matrimonio  libcros 
non  habeat?  vidc Boer  q.266.  num.4.  Mynf.  ?.Qbf.  J/.Sanc rcgularitcr 
pupillusapud  matrcm  viduam  cducandusc/t,  /./.  C.vbtpupdi.educdrK 
vbi  Cuiat.    par  :tt.:on  ordxt.j.qtufl.  i.  Si  vcr6  fccundo  mater  nupfc- 
rit,  vel  mortuafucrit ,  tunc  magiftratus  decrcto,  quem  cducatorem 
isclcgcrit.ftandum  cft,  vbi  tamcn  profpicicndumefr.,  nc  cducetur 
apud  cum  ,  qui  pupillifuccelTionem  fpcrat,/.*.  C.d.tit.tk  ibi  Gothof. 
/  tf.  6-  &  npud  cos,qui  pudicitiiciusinfidiaripoffunt,  l,  /.5./.  &  /./.  D. 
tod.ttt.Stknadw.  *d%.fin.  nv.  4.  0 f.ln/f.dc  Atttl.  tut.  &-gl  fi.add.l.  t. 
C.d.ttt.fubht.g.vidcvimcn  Bcrnhard.  Wurmferum,  Itb.  t.  prtft.obf, 
it.jS. obf.4>  &  Cuiatium, hb.  6.obf.2p. 

XCIIL 

Simater  depojuerit  tutelam ,  quia fit  nuptura, 
nectamennubat ,  antutelam  prrns  amiffamre* 
uperat? 

Quod  putamus.  1  Quia primi  motus  non  funt in  potcflatc noffra, 
hff.tnl.  ftifutin.ndiCamtapert!  yC.de  Eptfc.  &  CUr.  &  nec  pcenam  mcre- 
ur,/.  cngitMttonu  fcenam  ^D.dePcctit.  1  Quja  Auth.  .v*  ramentum,C. 
undomultertjfi..  tut.  &  vndefumitur ,  &  aliaiura  dchac  materialo- 
ucntia,dicunt  ipfam  nuptiis  contractis  pcrdcrc,&  non  cumtan- 
um  habucrit  animum  nubendi.  3.  Quinimo  ncc  pcr  fponfaliadc 
rjcfcntinon cognitapcrdiuutclam iamfufccptam,  vt  tcnct  Spccul. 
;i]  ttt.de  tut.  §.  nunc  dticndum  ,  verf.  quod  fi  tutelam  babebat.  Bocrius& 
Myn{. dd.locu.  An  veromatereiuspupilli,quiexteftamento  patcrno 
fubllitutum  habct,  primo anno petcre tutoretn cogi poffit  ? difputa- 
'ur,  quodadtirmat  JJoncll.  Ub.i.comm%ctp.  S, 
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iw do  inquendi, cum c|iiilibc-c fuofauorirenunciarepoflit,  l.ftanis 
r-/t  .1  >li.,a;,C.<ii  p-tci  p.  .dcrtim  cum  iuramcnto,  Dd.tnAutb.Stcrt- 
ttien;  3  pnbtrutn.C.Jijdufrj.vtiiciu .  Gaii  j.obi.j?.  nnm.  22. 

LXXXL 

&v/  q:'Adftflia  enormiterUfa ft  pcrhuiufho- 
di  rentfflciationem,annonpofit  rclaxationema 
turamcnlOf  fjfreftitutionem  tn  integrum petere? 

Maxirnc,quiaiuramentum  non  dcbet  ctfc  vinculum  iniquitatis, r. 
CUindoidcwrctxrandsyC.ir.tercttterj,  2.  quafl.  4-cum  fimtlibm.  Scd  tribus 
comitibusfocutum  cflldcbet,  vcritatc,  iuclicio  &  iuftitia,  text.  mr. 
ttfiCbnflut ,  dctwetur,  S.c!  vbi  quis  dccipittir  vltra  dimidium  icnli 
pretii,non  adcft  iullicia  fed  iniqnitas.  Idcoq;  hociuramcntum  non 
cllfcruandum.  Et  tanto magis,quia  vbi  quis  iscditurin  contraftu, 
prxf.imifir  dolusconti  aluntis :  vtaic  Bartol.  in  l.  vtt.  deprttor.fltpu'. 
At  vbi  dolusintcrucnit  in  ittramcntOjillud  filiam  non  obligat^r.f-i 
tft  ti ilijtitorium  dercg.w.  tr,  6.r.Hvtrb  deiureiur.  maximc,  fi  tilia  renun- 
cians  ftt  minor  15.  annis.  Qnam  fentcntiam  omncs  fatcntur  cifc 
arquiorem.  Alcx.  tnl.fi't?ttUturtcr  Cagnol.  tnl.  2.t»p.  qutfi.  C.  dertfc. 
rendtt.  Praterca cum  tcxt.i» c.quAmuii dt ptclit,  in 6.  loquatur  de dotc, 
intclligi  dcbctdc  dotc  compctentcfccundum  facultatcs  &  diuirias 
parentis.quiadotisnomcnintdligiturdecongruadote,  I.cumpofl,  §. 
fieneiiD.detur.dot.l.qwayD.egdtit.  Et  cxcommuni  opinione  Dd. 
non  dcbctciTcminorlcgitimajquiaciuslocofucccditj/.^oftUw^C.'.^ 
inoffi  .r«/?4»w.Gail.^.o/^/^7.Minfing  i.obf.86.&*d%.ctttrum,  nv.p.lnflit. 
dtleg.*g.fuuef.&2.ib[. 7. h\o\\cr. 3  jemcf}.c.ig.Yachin.8.cont.6p. 

LXXXlL 

Vergente  marito  adinopiam,confiantema- 
trimomo  dos  ab  eo  repettpotefl.  A  Quid <vero f 
maritmad pinguiorem fortunam  reuerfks>potc- 
rit  ne  dotem  condittione fine  caufa  repetere?  quod 
adfirm.  2?, 

A.  Ratio, 
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A.  Ratio  quia  quoad  actionis  exncitium  ,  fittc  dotis  cxaftro- 
ncm,a  pari  proccdunt ,  matrimonium  cflc  diflblutum ,  vcl  maritum 
conftantcmatrimonioad  inopiam  vcrgerc,/.  vbtailuc>  C.cxtar.doi* 
Aliudtamencit,  fi  mulicrfacns  prudensq;  cum  viro  inopeauteui- 
dcntcr  prodigo  matrimonium  contraxcrit.  Quia  volcnti  nonlit 
iniuria,/./.§.j.  dt iniur.c.fcintti,  dertg.wr.in  6.cumfimtt,Et  ncmo  vidcuir 
fraudarc  cos,qui  fciunt  &  confentiunt.  Gail  2.  obf.  84, 

B.  Arg.r.cunurJf~ntc,dt<tppeU.  Quiaprodigusceflantcvitiojpfo 
iurc adminiftrationcm  rccupcrat. iiecuudt  vtrb. cbl.l. /.§.  tamdtu,  dt tu- 
tut.furios.  Sicutctiam  tn  fuiioforcccptum,^./././.jfo.C.4f/<nff;)f. pjfl. 
2,fi  tum  dottmy%.  fivtrb.D  folut.matrim.  Gail.  2.obr.4f. 

Hoclocodccovidcndumobiteren;  Anmanto,  quiconfraftitnup~ 
tii*  a  patrt  fponfa  tntra  annum  & ditm dart dottm  ftbt  fltpuiatw  tSl tmor- 
tua  intraboc  tempus  vxore,  compttat  tx  talt  promifiont  ptittio  vtltxadio^ 
£»',  quod  confequttts  ifl ,  numqutdmaittt  potior  tn  dott  rtptttnda  ,  quam 
p  ttrii in tartftruanda ,  dtbtat tjft  conditio  f  Vbi  prsrcaucndumclt.  hanc 
quaeftionem  non  fecundum  iurisciuiiis  rcguias3quac  maritum  foiuto 
matrimoniodotislucrointoturafpoliant.  pcrpcndcndam  efle»  fcd 
quatcnus  vcl  expacto,  quodfjepefit,  vclcxftatutis,provtin  Saxo- 
nia,vclconfuctudinc,  pro  vt  in  nonnulJis  Ducatibus  rcccptum  fci- 
mus  dotis  praefertim  rcimobiJis  rctcntioncm  maritoconceflam  cf- 
fcdcmonftraripoteft.  Etquidcm  vcrius  vjdetur,  facultatem  eam 
maritoadfcribendamefle,  vtpoftmortcrr.  .-xorisdotcmapatrc  cxi- 
gcrcpolfit  Quodcnimin  dicm  promittitur,  ctfi  antc  dicm  peU 
non  poiTit,  debetur  tamen ,  &  quidem  ftatim ,  ex  quo  obligatio  con- 
tra&a  eft.Et  obligatio  ita  in  dicm  concepta,idcirco  fufpcndi  non  po- 
tcnVquodilla  non  fa<fhim,vtifolutio,fcd  iuscontincat  coq;  cx  volu- 
tatc&fcntcnti3c6trahentium,necdcbitumimpcdir,dirrerendofal- 
tcmciufdem  adtempusprarftation&Quodfiitacft,  nihiirelinquituc 
aliud,  nifivt  obligationcm  hanc  mortcv>:oris  in  maritum  transla- 
tam adrirmcmus,eamq;  non  iam  vxoris  nomine ,  fcd  proprio &  fuc- 
c.fllonis  iurc  ad  acxioncm  aducrfus  patrem  inftituendam  admitti 
dcbcrc.  Quodconfirmauit  VJp.t»/  j,§  trg§j.D.dtmmorib. T\\om, 
dcctf.  29,  num. &  29. 

L  X  X  X  1 1 1. 

Quando  tutela  dejimtur  vis  &  potejias  m 
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capite  hbero ,  qu*ritur,an  verlsa/mcaphc  libc- 
ro,  referenda  fint  ad  tutores,an  njcro  adpupil- 
lum  ? 

Hoc  nos  putnmus;  quam  &fcntcntiam  oflcditdcfinltiotutorum, 
qn.r  pcr  aducrfatiuam,  rn  $.  i.lnftit.b.  t.&t.i.  D.rod.  fubijcitur,  ca  cnim 
alias  cflltfupcruacua.  Wcfcnb.  Borcholt.  Hotoman.  *dd.  §./.Wc- 
fcnb.jf.  tod.wn  4.  Et  eiufmodi  locutio  ICtis  non  cfl  infrequcns,  vt 
cxcmplis  oftcndttnt  Hotom.&  Borcholt.  4dd.§.i  Minus  mouct  co- 
rum  confidcratio,  qui,in  fuiiuris,  non,Iibcrocapitc,diccndumfuif. 
fcaffcrunt :  Caput  cnim  Jibcrum  pcrcxccllcntiam  Kic  vfurpatur,pro 
coquodomnino  liberumcft,  adominica&  patria potcftatc.  Ex 
quocoIIigitur,ciqui  caput  libcrum  non  habet,  inutilitcr  tutorctn 
dari. 

LXXXI  V. 

Totefl  nc  pater  in  tefiamento  tutorem  dare 

exberedato :  Ita  puto,  A.  At  fecus  eft  in  maA 
tre,patrono,extraneo,  B. 

A  I.  Per  L pitri  +  .in  vtTb.rtltxbered4t0yf.fi hered'ttat>  10.  $.  quifi'iurr; 
2,inverb.vtl  nomwatimexheredAtue  fit,D.dettft4m.  rut.  Cuni  patcr  bona 
mcntc  filium cxhcrcdarepo/Tit,/.nf cine*22  D.ad L.luf.de aJu(r.f.< um ix 
filojy  D.d •rulg.fr pup:li.fut>/t,  2.  Prancrca  patcr  dattutorcsin  tcfla- 
mcncoillislibcris,  quos  habctin  potcftate,  §.  permjptm.  htfttr.  dt  tut. 
Atquicxhcrcdatifunt,&  manentin  potcftatcpatris  l.vlt.ff.  vndtiegni. 
quia  patrci  exhcrcdatis  pupillaritcr fubftituerc poffunt ,  §  non  fo!w»% 
+  Ufttt.de puptll.fubfittut.Quodzlias  ficrinon  pofti:tttnprm.l  ftit.  d.tit. 
Aliter  Hotom.  6.<ibf.26.  Doncll.  ^.  omment.4. 

B.  Matcrlibcrisfuisj  patronus,1ibcrto,cxtraneus  cxtraneo;in 
tcftamcntotutores  darenon  poflunt,  /.  /.  §.t.decot:fiwi.  fnr.quia  hxc 
potcftascx  Icgc  12.  tabb.  folisparcntibus,  quilibcrosfuos  habcnt  in 
potcfratccItcocefTa/./.rw^r.D.  deteft.  tutSi  tamcn  hx  pcrfona  libcros 
fuos,vcIIibcrtos,vel  aliosin  tcftamcnto  heredcsinftituant,  illifq;  cu 
hcrcditatctutorcmdcnt,  omninodatus  ex  inquifitione  confirma- 
bitur.  U.§,t.l.2.(.4.dt  69nfir.tut.arg.lj8.mfin.de  /w*d.in/?.Mcrit6enim 
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horum  iudicium  magiftratus  fequitur,qui  &  tutores  datos  nouuTe>& 
impubercs  fingularitcr  dilexifTc  intclliguntur;  eo  quod  omncs  here- 
dcsinftituerint|/.yf^4/rw»,#.(/r  ceffi-.  r*r  Nonaudiendiitaqjerunt, 
qui  tutorcm  etiam  fimplicitcr  a  matrc  datum,fcilicet,  fi  no  inftitutus 
fitisjcui  tutordatur,confirmaridebcrevolunt.  Et  obftatillis,  f.4.C. 
deteftam.  fttf.vbiModeflinus  inquit:Patcr  hcrcdc  inftituto  filio  vel 
cxheredatotutorcmdarepotefljMaternonnifi  inflituto.  Ratio  efr, 
quia  cum  matcr  non  habct  libcros  in  potcftatc,f.  famina>  lnji.de adopt. 
nifi cos  hcrcdcsinftituat,  ncquaquam  cosdiIcxiffc,&confequcnter 
iilisminus  rc&eprofpcxiffc  intclliguntur.  Si  vero  liberisinflitutis 
tu  torcm  dat,quafi  in  rem  potius,quam  in  perfonam  tutorcm  dare  vi- 
dctur.  Cuiac.  Infltt.adttt.  detutel.  vbircctclcgit,/.  4.  C  detefl.tutela. 

LXXXV, 

St  pofthumo  tutorem  teftamento  daripojfe,  di- 
cimns. 

Pirl.quitift  6.  in  fine.  D.de  teftament.  tut.  quod  idcm  comprobauit 
Imp.  §.(vm  autem  4. 1nft.de tutelit.  Cum  autcm  antcquam  nafcuntur 
in  potcftatcnonfint,  vtdifcrtcait, l.fin.  C.dectBat.  Poflhumodatus 
tutor,  nifi  co  cdito,  tutor  non  crir,'.  fi nemo  19.  §.  teftamento  datne  2.  D.dt 
jeftam.tut.  qucm  vtiq;tcftator,fi  vixiffct,infua  potcftatchabuiffet. 
Piitcrcaquoadprcpriacommoda  proiam  nato  pofthumushabctur, 
/.  qui  >n  vtero  7.  &  26.  D.  deftat.  botn.  licct alii ,  antequam  nafcatur,  non 
profit,vtin  bonorum collat  d.l.fii.  Cancrum  tutor  filiisdatus,  nc- 
potibus  datus  non  ccnfctur,5^-  inflit.  tit.14.  l>b.  1.  i  4.  &  6.  D.  de  ttft. 
tut.  Ratiocft;  ncnimisonerentur  tutorcs,  qui  forte  non  poflintfuf- 
ficcrc  omnibuspupillistucndis.Nccobflat,quod  cx  intcrprctatione 
incaufa  fauorabiliappcllationcfiliorum  contincantur  ncpotcs,/./j/r- 
rotum 220.  dexerb. fign.  I  ftfil  w  14.  D.adSC.  Ma^td  Cum  hic  fauorcali- 
quoopusnon  fit.  Tcflamcntocnim  nrpotibus,turorcnon  dato,  ni- 
hilominus tutores  efll* poffunt,  vcl ex  legc ,  rcl  cx ordmationc  rrtagi- 
ftratus.  Sccus  crt  in  feudo  alicui  pro  fc  &:  filiis  fuis  conccffo ,  quod  1  ti  - 
dcm  ncpotibusquoq;  conceflum  intclligitur.  Idcnim  fitcx  caufafa- 
uorabili,  &  quia  alias  bcncficia  principum  latifTime  intcrprctanda 
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funt,/. ptn.de  confitt.princ\ntcr  qiue  fcuda  refcruntur ,  f. /.  S.r/f. 
Huf.feud.mitt.  Fachin.     7.  controu.  cap.  7'. 

LXXXVI, 
J\(^cque  folummodo  patreMfamtliatyfed  £5* 
jiliumfam.tejlamento  tutorem  dari  pofe jlatui- 
mtu. 

Tutclacnim  cftmunus  publicum,/.Lvfi««  Tttiut  21.DM4dmmifi.tut. 
\n  prJ.1S.4que  4.  Vbi  refcrtur  ad  muncra  ciuilia  &  perfonalia  tvt&in  l. 
ylt.$.t.Ddemun.&honortb.  Filiusfamiliasautcm  in  publiciscaufislo- 
co  patrisfamiiias  habctur,  l.p.  D.debuyquifunt/ui  rclal.iur.  Imo  filiifa- 
irijias  patrcm  tutela?,  flquidcm  Nomin  atim  in  cam  confeniit,  in  fo- 
lid\im,l.filiuif4mtlt44  7.D.dttut.\c\  IiTacitje  confcnfit,  peculiotenus 
•bligarc  pofiunt,  /.  Lucius  Tittut  28.  D.  de  tdmtnft.  tut.  Cuiat.  m  traft.  44 
Ajrtc.4dl.mMdtti46.denegot.gefi.  Diciturautcmtutclamunuspubli- 
cumrationcefficientisrquiancmotutorcm  conftituerc,  imo  ncmo 
conftitui  tutor  poteft,niu  cui  lex  permittit.Priuatum  rationeobiccti: 
«juia  eft  de rc  priuata  &  familiari pupillorum , licet  in  confcquentiam 
publiccomniuminterfit  orbos  &  pupillos  tucri  acdefcnderc,/.*.  §. 
qu*  mtm  2.  D.  Qut  peunt  tutorts. 

LXXXVII. 

Hiccommodeqmripotejlyji pupillus  contra- 
hat,  an  faltcm  naturaltter  obligetur  ?  Quod 
negatur. 

Quiapupi!Ius,quie(lintrafcptcnnium,confcnfum,qui  naturalcm 
producitobliganoncm,  non  habct,  /.  quod  pupillus  4uD.de  condtH.  tK- 
dtbtttyl.puptUm  jp.D.de  obl.  &  Att.Lt.  §.furiofus.D.  deacq.po/fft.  Lpuptl- 
lusiSp.  D.deReg.lur.  Nullusautcmcontracrlus,  nuliacx  contractu  ob- 
ligatio  eft  fincconfenfu,  /.  /.  depttl.  Interdum  tamcn  pupillus  natura 
litcr  obligatur  tara ante,quam  poft  Diui  pij  refcriptum,ctiamli  locu- 
pletior  fa&us  non  fit,  Glofi.md.l.  quodpupiUus.  Bart.  ind.  I.  t.D.  de  Kouat. 
UfipupiUWidevetb.oW.&fmiitbwytpui*  fi  pubcrtati  proxiraus  fit,  & 
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conientircpo/fit,  l.fipnpitlm  /2?.  D.  4<  obt.  &  A&.  l.t.D.dtHouat.latcr* 
dumctiam  ciuilitcr  obligatur  &  conucniri  poteft , ciuili  a&ione  cx 
Diui  pij  rcfcripto,qu2unusIocuplctior  fautuscft,/.  J.  pr.D.commodu 
ttJ.t.D.dtntgot.  qeft.l.j.  D.  f/e  j«3  r/r.  tut.  Itcm  ex  q.contra&ibus, 
quandocxrcpotiusquam  cx  ccnucntione  a£Ho  datur  ,l.furiofm 46 
I).  d/Obl.&Att.  puta,cxrci  communionc,  Vcl  numcrationc, d.l.fn- 
liofwJ.terug.^.idimyD.  «/nr/v;'fd.Etrcgularitcrpupillusfocictatcini- 
tacx  communitcr  gcfto  tciutur ,/. 33.D*  pro  fouofl.ip.  Vtrf. dcniqut,D. 
tomm.  dtmd.  Vultcius  /.dtfctpu/6.  Kobcrt.  2.rtttpt.ftnt./y. 

LXXXVIII. 

Quatenus  vcro  minores  fuiiuris  conjiitutt  ob~ 
ligentur  ?  controuerfum  esi. 

Hicdiflinguimtisinterpubercm&impuberern.  Pubcs  rurfuscu- 
ratorcm  habct,  vclnon.  Poflcriori  cafu,  ex  quolibetcontractuobli* 
gari  potcfl,  fed  fi  nimium  laefus  fuerit ,  in  integrum  reftituitur,fc/.  ttt* 
dc  mmortbut  2}.annit.  Priori  ver©  cafu,quando  pubcs  curatorcm  ha#ct, 
potcftomniaciusconfcnfuadhibitopcragere:Sin  verofineciuscon- 
fcnfucontrahat,obJigaturita,ficontraclus  ad  alicnationem  vclob- 
ligationcmbonorum  principaliterno  tcndat.  Bonacnim  velrcsfuos 
pubcs  abfq;  curatoris  confcnfu,  qui  bonis  datus  cfl,  alicnarc vcl  vcn- 
dcrcnonpotcfV.iC. dtininttg.refl.  mm.  Ca?tcrum  fcipfum  finc  cu- 
ratoreob!igarcpoccft,cum  pcrfonar  curator  non  dctur,idcoq;pro- 
mittcrcpcrflipu!atumpotcu,fcaliquid  f.;cturum,pr3:naturum,/.^ff- 
bcrts/o/.D.dt  vtrb.jtg.  ltcm  matrimonium  contrahcrc,/./2i«»</«m.?ff. 
E>.  dt  rtt.  nupt.  Cuiac.  tn  not.  ad  animaducrf.  Robert.  c.  //.  ItL  /.  Vulteius 
dtfctpt.  td.WcCcnb.  adRubr.  Xnfi.it  authtr,  tut.  Borch.  dt  iurtiur.cap.j. 
ti.29.  Fachin.M.j.  controu.  cap.  ?. 

LXXXIX, 
Minores  abfque  decreto  &  aliis  folennibus 
rem  tmmobdem  vel  pofeftonem  eius  altenare^j 
pojfe,  licet  etiamea  altenatio  vttlis fit>  non  pu- 
tamus. 
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VevlnugiiputoA.ftas aUenuWyV.de  re£i«roram,&:c.Sixsalicnum  noii 
lnterueniat.aittcxtus,  tutores  tamcn  allcgcnt ,  cxpcdirc  hxcprxdia 
Vcndi,&aliacomparari.  vclccrreiuiscarcrc  Vidcndum  cu,an Pra?- 
tor  eis debcat  permitterc>  &  magis  cu  nc  polTit.  Prauori cnim  non  cfl: 
«latum  libcrum  arbitrium  diftrahendi  respupillarcs,  fediradcmum, 
iiarsftlicnumimmincat.  concord.  tcxt.ml.0b4s.  C.dtprad.  tnm.  Fach. 
3.  controu.2.  & 3.  Sic  tutor  curatoruc  rcs  minoris  foii ,  finc  magiftratus 
decrcto  vcndereprohibctur.  tot.ttt.  C.de prad.  & altu  rtb.mtti.  ftne decr. 
tton  alten.  vbi  Cuiat.  tnparat.  Sed  cuius  iudicis  dccretum  in  venditi,  nc 
feonorum pupillarium alio in  loco,  quam  vbi ea  fita funt,fa<5tu  inter- 
ponidebeat;  nondum  planum  eu.  Quidam  enim  putant,cius  ludic  is 
decretumjn  cuiustcrritoriorcs  fita?  funt,pra*cife  necefljrium  cflc, 
perl.fi  pradium  16.  C.  deprad.&al.reb.  min.  Quidam  ftatuunt  rcquiri 
dccrctum  iudicis  domicilij  >  a  g.  I.  magu  tQnd  12.  de  reb.  eor.  I.  m  bac  10.  C. 
dedonut,  quosfcquitur  Innoccnt.tnr.ptfttrJu.  txt.de priwleg.SicBzU 
dusvtriufquciudicis,tam  rationc  dorcicilij  .cjuam  rcidccrctum  ne- 
ceflarium  eifeexiuimat.rfriTj.  ju^fnroj$<>.$./.  d:  ex:  uUt.  r.  .  Quidam 
Ulftosiudicisdecrctumfufnccrc  cxiflimant ,  vhi  pupillus  commora- 
tur  ad  maiorcsfumtus  cuitandos.  Vidc  Scluad.  tn.  u  1.  C.  4epr*4.  er  *l. 
rtb.  min.  &  Saly:et.  in  l.pradtumt  C.  d.  ttt.  Carrcrum  curn  pupilli  &.  mi- 
norcs  rcm  immobilcm  finedccrcto  iudicis  &  caufa:  cognitioncalic- 
narcprohibcantur,cxindcdeducitur,pupiIIos  &  minores  foadum 
nouum,nequcfolui,nequetutoris&  curatoris  confcnfu  acccdcnte 
fcudum  nouum conftitucrc  poflc;  licet  fcudum  vctus  riueantiquum 
tampupilli  quam  minores,  Jincconfcnfututorum  &  cuiatorum  re- 
nouarepoflint>c. i.per  quosfiat inuefttt.  Borch.ia^.  i.defcud.nu.  6.  nfit. 
Vult.M.  i.feud.cap.3  n.6.  &  7.  Dixi  ttiam/e/.  2.djp.  2.toml  6.  An  vc- 
ro ,  fl  minor  per  negligcntiam  fuam,  vel  curatoristafus,  rcflitutionis 
bencficioadiuuctur?Itaputo  >per/.  2.&tottst.  C.  fitut.  veUuratortn. 
tttu.  Cuiusfummahxceft:  Quodauthoritas  tutorum  &  curatorum, 
minoribusadinintcgrum  rcuitutioncm  non  obWt >  facj.tutor.  4.  in 
pr.  D. de  minorib. Etdati  lunt  tiuorcs,ad  tucndum,non  ad  noccndum. 
vtdefinitiotutelxoucndit,  !>Jl.  wpr.de  ttael.  Quod  adco  verum  cft, 
vtquamuis  minoragcrepoiTitco  nominccum  tutoribus&curatori- 
bus,addamnumrcfarcicndum,quod  paflus  cfl,  nihilominusis,  (i  ita 
vidcatur,dirigerepotefl  ac"tionem  aducrfus  cum,cum  quorcsgcfla 
c ([t  v t  ad ucr fu s  cu  rn  in  i n t cg r  u m  r e fli t u a •  ur ,     C .  de  mtnoitl.  I. et iamA 
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4S>  **rf  Imperator  ff.  dt  mworib.  Donel.  2/.  totnm.  10.  Hart.  Piftor.  /. 
qitdft.  12. 

Tutorem  vero  cum pupillo pacem  inire pojfede 
morte  veliniuria  parentiillata>  dtcimm. 

Cumdd.  inl.paclum  Curatorie  C.  dt  patl.  Alciat.  (onfil.  2jf.  nu.j.Iul. 
clar. Itb.  j.(inreKt.§.fi't.qudft.sS.nu.  27.  Imovfq;  adco  tutori  vtflcura- 
toribuspertniflum  eftdciniuria  vclcardcparentispaccm  facerc,vtno 
attcndatur,an  Jciniuriafiuecsedcliquido  conftct,  ncc  ne.  Viuiusin 
wmm,  opw.  /i:.2.<cricLioj.n.  1.  Iul.  Clar.  Itb.j.fentem.  %.fin.q.s8.n*.  27. 
JJcindepLixperpupitium  vel  minorcm  cum  authoritate  tutortsvel 
airatoris  facU,vfq;adeo  vaiidaeft,  vt  pupillo  vcl  minori  non  dctur 
aducrfuseam  rcllitutioinintegrum.  Vuimsd.loconu.  2.  Quarfentcn- 
tiaconfii  wutur,cum  pcr  tcx*. l.tuxiltum,  D. de mtnortbus. Tu m  quia  m 
conapofitionc,  pcr  cjuam  paxconrtituitur,  non  itafacile  larfioaliqua 
refpe&u  pupilli Vtlminoris  confiderari  poteft,cum  Iarfus non dica- 
turqui  voiuic  fugcrcinimicitias,  l.gtntrah§.  t.inpr.D.de  Vfufi.  Itgat. 
Vidcdc  hac  quxft.  cum  fuis  limitationibus  lati/fimeMatth.Cuno- 
ncm,  lib.  1.  depaft.  (.  20.  nu.j.  &  feqa.  &  tap.  z/.  nu.  36.  vide  Gail.  ltk.2.  de 
PP.cap.vlr.r.u.  2f.& lib.2.obf?2  Tutor  an  contrahatcum  pupillo? 
traflat  Corafi  ib.  6.  mtfall.c.  /4.H./.  Antutoraliquocafufibifolue- 
rc  poflit?  Idcm  Coraf.  6.  mifitU  tj. 

dAn  impubes  velpupil/us  ob  delicium  puniri 
poftt  ?qu&ritur. 

Nosdicimuspupillum  maxime  fi  pubertatifucritproximus,ac  do- 
li  capax,  ob dcli&um  vcl ingratitudincm argui  & aceufitri polfcj tuxt. 
I.auxtliumj7.%./.  D.de  mtnonbus.  l.jialteriut  jC.fi minor  ft  mautremdixe- 
r  r,  /.  tmpuberem  2j.  D.  dtfurtif,  l.j.  $.  /.  0.  dtfepukh.  vioUt.  Commifcra- 
tionc  tamcn  aetatis  non  punitur  pcenacapitali,  fed  mitiori  poena» 
S Jincidwin. n $.[umma. num.j.  l>fi.  dcfurt.xbi  rcfcrt  Baldum di«n- 
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I*>.  Quiacum  fuf|uctiabicrita  tutcla  libcrorum  adhuc  durat  ie- 
cundum  ipfos  fufpicionis  caufa,  proptcr  fobolcm  cxpoftciiori  viro 
fufccptam.  cjuam  pnedih^crc  vcriiimilc cft !  &  in  craflinum  potcrit ad 
alia  voraconuolarc.  Quid  vcroficx  pofteriori  matrimonio  libcros 
non  habeat?  vidc  Bocr  7. 266.  num.  4.  Mynf.  j.O-V.  tf/.Sanc  rcgularitcr 
pupiilusapud  matrcm  viduam  cducanduscft,/./.  C.v^tpupiU.tdUi.drf: 
vbi  Cuiac.i«^r<tff.ccH'  ordM.t.qudft.  1.  Si  vcr6  fccundo  matcr  nupfc- 
it,  vc!  mortuafucrit ,  tunc  m.-igiftratus  decrero,cjuem  cducatorem 
sclcgcrit.ftandum  cft,  vbi  tamcn  profpicicndumcft,nc  cducctur 
apud  cum ,  qui  pupilli  fucceffioncm  fpcrat,/.*.  C.fi.t:t.8c  ibi  Gothof. 
/  r>.  6-  &.  apud  cos,cjui  pudicitiac  ciusinfidiari  poflunt,  /.  /.$.  /.  &  /./.  D. 
tcd.tu.St\u\'Adw.  <d$.fin.ntt.  4.  &f.  Inft.de  Atiti.  rnr.  &-gl:Js.ad d. 1. 1, 
Cd.ttt.fubbt.o.  vidctamen  Bcrnhard.  Wurmferum,  Itb.  i.praU.obf. 
it. fS.obf.^.Sc  Cuiatium,M.  6.obf.2p. 

XCIIL 

Si  m  ater  depo fuerit  tutelam ,  quia fit  nuptura* 
nectamennubat  3  antutelam  prim  amijfam  re- 
uperat  ? 

Quodputamus.i  Quiaprimimotusnonfuntin  potcflatcnoilra, 
Ujf.  tn  l.  ft  quu  n.ndicam  tapett ,  C.  dt  Ept/c.  &  CUr.  &  nec  pa-nam  mere- 
tur ,  /.  cogitattonu  foenam  yD.de  Pccii/.  2  Quia  Auth.  Sa.rdmentum,  C. 
r.<tndothuliertffi..tpt.&L  vndefumitur, &  aliaiura  dchac materialo- 
incntia,dicunt  ipfam  nuptiis  contra&is  perdcrc,&  non  cumtan- 
tum  habuerit  animum  nubendi.  3.  Quinimo  ncc  pcr  fponfaliadc 
pra?fcnti non  coijnitapcrdit-tutclam  iam  fufccptam ,  vt  tcnc t  Spccul. 
v:  ttt.de  tut.  §.  r,unc  auendum  ,  verf.  quod  fi  tuteiam  babebat.  Bocrius& 
Mynf. dd. locu.  An  vcro mater  eius pupilli,  qui ex tcftamcnto  patcrno 
iubflitutum  habet,  primoannopeteretutdremcogipolTit  ?difputa- 
uir,  cjuod adtirnut Doncll.  hb.*.tmm%up.  S. 
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XCIV.  I 
Tefiamento  quisdatus  tutor,  cxcufatje:  qu&- 
ritur.anidco  amittat  legatuw  ? 

Quodadriim.cum  Mynfing  Ratiocfl  Quia  talis  tutorrcfpcftiuc 
diciturimpugnarc  tcflamcntum,  cx  cjuotutclx  rcfpccrtu  tcflatorcm 
intcft.Kum  deccdcrc  patitur, vg.ttxt.  w$.  quo.Uutem. lnflit.de hgr 
/w:.Nam  ficut  hcrcsinflitutus,repudiansh<  reditatem,dicitur  impu- 
gnare  tcflamentum  &  tcllatorcm  prorfus  inte/tat.  rcddat , l.filr, pater 
D.deltgat.  iJ.ftntn:o,D.  de fr/km. r«r.Sictutorinteftamcntoconftitu- 
tus,rcpudianstutclam,dicitur  quoadram  partcm  tcframcntum  im- 
pugnarccxtcHatorcm  rccMereinteftat-im,'/.  $.cued*H'.tn:t\i idcm  iu- 
rislitdcpartcadpartcm:  Igitur  honorc  &  lcgato  fibtintcftamcnto 
rcliftojpriuarimcritodcbct,  vg.tcxt.  in  '.  (jvtfiruw,  D.  deaciun.btieJ. 
Mynf  6.  cbf.S7.  Difs.vi^cl.  <ent.  /.  itc.f.7.  &  ctr.t.  1.  n(f>.  Sg.  Cum  ctiaui 
aliquandoatfcordctur  atutorcnon  valcntc  rcs  pupilli  adminiftrare, 
quacritur,  An  ciufmodiadtoris  confhtuti  bona  fintpto  j>:gnorcob!i- 
gataipfi  pupillo^cjuodncgatur,  AtgJ.fiprocu  •tor,:  ,  D.  Mwditi.Caftr. 
tonf.  toj.  An  lcgitimi  tutorcsfecxcufarepofTint  ?  difccpiatur.  Of,o./'  e- 
gtnt  qutiaw.  Hicnim  cum  ipfoiuretutorcs  conftituantur,  pcrcxcu- 
fationematutclaliberari  non  poffunt,  fed fcmpcr  manent  tutor^s: 
Vcluti  cjui iploiure  hcrcs cft,  licet  haercditatc'  aliis  rclinquat ,  nihilo- 
minusheresmanet.  Intcrim  hoctamcn  non  ncgamustutorcm  legi- 
timum  adminiflrationis  onuscxcufationc  cuitarc  pofle.  Cniac. .///. 
f  ire  1$. m pr.  D.dt txcufkt.  tut.  &  inpardt.  C.eod.  Scd  quod  &  Itgitimi 
tutoresatutclafcexcufarcpoiTintjdefendiindifputatione  mca,cjuam 
Hcidclbergae  anno  15  09.  progradu  habui,  conc.  21.  pcr /.  /.  /.  4  c.  at 
gt.tutottb.  t.3.  $.  S. D.  tcd.  I. 9.  C.  Qut  dare  tur.  I  p.  C.  dtexcuf.  tut.  vidc  ct- 
hm>voL  1.  p.  1.  di/p.  S.ce-ncL  u.Mlud  notand^um  cfhSoIcnnitatcmatu- 
toribuspraEflandamcrTeduplicem^Ifl/riwf^wc^  extrinfecam.  Intrin- 
fccacx  vcrborumconceptioncck  naturatutclrciuaficotradui  incft, 
cVideoiniurchzcconfimt.  Qaoinnumero  cftauthoritas,admini- 
ftratio bona flde  rei  pupillaris,&.rationumdiflradio,/.<]fttifffi7ftr§. 
fin.dcpubltc. inrtmacl.  Extrinfccaautcm  foiennitas  ab  hac  longcdil- 
ccrnitur,  vt  iuramcnti  praeftatia,  confe&io  inucntarij,  &  fatisda- 
tio,  qus  non  in  iurc,  fed  in  facto  confiftunt.  Sichard.  inl.  lictt  epftoii. 
C.  d$  (ontrab.  fitpuL   Eiufmodi  folcnnitas  extrinfcca  a  iudice  loci 

in 
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in  qiio  funt  bonapupilli  rcmitti  potcft  Illudpoftremo  addo,nul- 
Ijratcm  tutcla?  propter  defcctum  folcnnitatum  pcr  ipfum  uitorem 
oppoai  non  polTcpernot.Mandclti.t0ft/i/.2/  Ca*tcrum  tcftatorpotcfl 
n  teftamento  rcmiiterc  tutoribus  ncrationcs  rcddant,  adcoqjncc 
nucntariumconficiant.  Zaf ttb,2.co*f.LtS.nun.2s.& s6* 

XC  V. 

Tefiamento  curatorem  darinegamusfi  vero 
datusa  prdtore,  confirmatur. 

L./.&  1  fi!io,D.deconjirm.tut.  Etratiocfl,  I,  Quhcum  nihilco- 
rum  qtix  fc  riptafuntin  tcftamcntopendcrc  dcbeat  cx  alitna  volun- 
tare,  /.  AU  n jiitutio,  jf.de bered.  utfltt.Ccd  cx  ciustantum  qui  fubit,con- 
fcqucns  cft,ncccuram  tcllamentodari  poffe,  vt  quarpendcatineius, 
cuidatur,  arbitrio,  nam  ncc  inuitis  curator  datur,  §.tttm  tnutti,  Liftit. 
de  Curtt .1 i.S.fane fi quis,D.  Qutpet.  tut.  (contra  quod  tamcn  difputat 
Jac  Reuaid./i^/.  vdr.c.17.)  Sitamen  minor  fua  fpontcCuratorcm 
admittat,&  non  reclamct  dationi ,  tum  potcrit  is  qui  tcftamento da- 
tuscft,  Piartoris  velPra?fidisauthoritatc  confirmari.  1.  Tutorcs 
•  dat,cuilcxhocipfumpcrmittit,vt  parentibusintcflamcnto.  Scd 
lcx  12.  tab.  non  permilit  parcntibus  in  tcfhmcnto  darc  curatorcs, 
quia  lcx  1  2.  tab.  dc  tutcla  loquitur , non  dccurationc ,  Ergo.  Cuiac. 
tn  not.4dttt.de  Curat.  Borcholt  StWvfcnb.ibid.mp  r. 

X  C  V  I. 

Tutoris  dationem  nec^  imperii  ejfe  ,  ncc^iuris- 
diftionis,fedetfohcompetere,  cuino?ninatim  hoc 
dedtt  vellex,  velSCtum,  velprtnceps,velcon- 
fuetudoydicimus* 

Et hxcfentcntiaconfirmatur.  1.  Vir l.muto ^.tutvudttio.ff.  de 
lut.  vbideciditlCtustutoris  dationemnec  impcrii  nec  iurisdifrio- 
niscifc.  Vndefinoneftimperii,fequitur,  necmericiTcnecmixti. 
Nam  quod  rcmouetur  a  genere  ,  &  a  qualibct  fpccie  rcmouetur. 
Quodvcro  ibi  impcrium  capiatur  tanquam  genus,  idpatctcxhac 
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Theorica  iquodquandoaliquaappdlatioptofertiirfinc  dirYercnt*a, 
Tti  g.  nus  capicnda  fit ,  t  leg  r  >  gemeral,  thi  givfim  D.  dcltgjt. ;.    z.  Qma 
Dccunones,qui  publiciconfilii  duntnxat  gratiacrcabaiuur,/./»B/>.  Un-y 
§T)ecunants.D.de  Vttb.figr,.  nullamq;  cxcrccnt  iurifdtctioncm,  tutorcs 
tamcn  non  habcntibus  conflituunt ,  /.  dareto,  D.  aut  ptt.'ut.  Idcmqj 
cftin  tribunisph  bis,  quilegc  Attiliadant  tutorcs  ,§./.1  \fiit.  dcAttt. 
tut.  qui  tamcn  facicndisintcrccffionibusfaltcm  creaticrant,  ncciu- 
rUllictionem  habcbant,vtpatctex  Gcll. /-•"./*.  X-rl.  Att<c.  Cum  quo 
addc  Alcx.  ab  Aicxandr.  Ub.  1  genertl.  durum.  (,  3.    3    Quja  priuatus 
quoq;  tutorcsdare  potcft,  l.i.D.ie  teft4.rn.tut.  qnem  tamcn  1111  ifdiccio- 
nem  habcrc  ncmodixcrit.    Necobftatquod  luftinian.frripMtjPrx- 
fccium  vrhis  vcl  Praetorcm  rvomac  fecundum  fuam  iurifdiccioncm 
tutorcscrcarc,§7f</^c/ttrf,J«/?ir.rfe  Atttl.  tut.  Quiaiuriidictionis  vcr- 
bum,iIiictcrritorium  fiuciocum  dcfignat  in  quo  potcflq  ois  iusdi- 
ccre,cuiufqucfincs  tranfihri  non  poflunt,  l.  fin.ff.uemrtfdttl.omn.tud. 
vt  fcnfus  lufHniani  fic  hicpoffe  prarfiectum  vrbiPca;toremq;  tu<  orcs 
«hre,non  rbiq;,  nccqucmcunq;,  fcd  intraiurifdicHoncm  luam,  Iioc 
ch\tcrritorium,vt  fcilicet  detur.qui  fubditus  (itiiiri(d;(5tioni  dantis, 
l.j.D.tut.&  iw, .  itarcfpondct  Coraf.  »'*'•.  r  Mtfcel.  cap.  i*.addc  Bcllon. 
lib  t  fuppnt.rjt.  &  Vaca  Vaccun.'i/>.  6.  dtcia-iT.  rar«,  d<{U>ar.  ?$.  num.ij. 
DifTcnt.Dd  communit,  Koben.  i.tnmuetf.  21.  Hotoman  2.4tnic.  *e- 
Jponf.t.i.  Hodi£  tamcn  cx  reccptaconfurtudine  tutorisdatio  iurif.lt— 
ccionis  vclraixti  potius  imperij  clTe, &cuilibetordinariam  iurifdi- 
ccionemhabcnti,  fuo,hoccft,  magtftratus iurc  compctcrc vidctur, 
Schncidwin.t.^  losantetnf.lvfl.  de  A'.r>l.t;*t.Gi\\.i.  ah(.  t.nut;.  48.  Do- 
fitU.i-j.cortm.?,  Exindcfi  magiftratui,  efthoc  confcqucnsi  vttmorc* 
impubcrihus  dare  poific. 

XCVIL 

Vnde  qiuritur :  quvs  bodte  tutorem  teneatur 
dareiistquiiitfpcrio  tmmediate  funt fubiecli  f 

Hancdationcm  adCameram  fpc&ircrcceptum  t/lpcr  tcxr. '»/.  /. 
U.  te  tur.&cur*t.dtt.*bvtc,ghp.-!>td.tn  verboeiufd.  M,  text.  tn  l.  ttis  Ut  <fj,  D. 
tod.&in  l.*e%,  C.  qui  d4rttutortsvtltur*rt.  prft.  vbiq;  dicitur,  dationem 
ad  ordinarium  fpcccarc:  Scd  Camcra  talium  pupillorum  qui  i:n- 
nudiatcfubfuntiurifdiitoniCamcra:,oidina«!usuidcxciK  Gail.  /. 

obf.  /. 
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thf.t.  nuw.47.  Uxtraprsfcntis  inixftionis  maccriamdubitando  pro- 
poni  poteft,  Num  transfuga  ciuitatcm  &  tutelam  amittat  ?  Quoi 
noscjicimKS.ita  h  holHlianimotransfugcrit  aliasnom/.-iw/fortf,^.  r. 
D.Je (.ap.min.l.fi y sti tu; oryD.dt lutelb  Donc\\.3Jpmm.cjp  14  Diftingui- 
turautcmitaintertransfugas,  vt  quofdam  tran  .rugercdicantanimo 
proditoris,quofdam  animo  cxploratoris :  Aliialitcr,  Gothofrcd. 
*di.l fi  fjuututor,  dicit ,  transf  non  pdflc  mancrctutorcm,  cuin 
iu<;  poftliminiinonhabcat.  VjaeCuiac.*  obf.g  cVelegantcr, D.Er- 
b  :lt.  Cothman. d  fp.p.Coron,t.  Dc  fatifdaiionc tutorum,  vidc  Gail.  2, 
9hf.47.nttm. 7.  Quatcnus  impcritia  litcrarum  itutclaexcufct,ctiam 
dubitatur.  Nos  dicimus  Jy<>ctuu!t.Tid.vi  fcu  hterarum  infcientiam, 
CQfij  ncgotiorum  impcritiacomun&am.tandcm  rc&ecxcnfarc,  §./}"- 
rr.iHtir,  Infta.d'  tx  uf.rut.i.duas  6..n /Jv.toa.VuItcius  t.dtjcepr.s.  Duarcn. 
i.wurrf.f.i.  Schncid  vin.  fcorchoic.  Hotoman.  in  d  §mfim'ltttr.  Ali- 
tcr Wcfcnb. /6»«.Doncl./  comn  <?.  Siccxpcrtcs  litcrarum,pcritos  ta« 
men  ncgotiorum,  dccurioncs,  iudiccs  cflc,  &  m.igiftratum  gcrcre 
non  prohibcri  fatisconftat  /  6  C.dedetur.f.oen.C.dtiudti.Hozom^n* 
iltnj}.  quaji.  26  Quod  in  ordinariisiudicibusaJmittuntomncs,  in  dc 
JcgatisnonarcjucCoraf  j.  M  /crQ.tap.  tp  Facit,  quod  ruftici ,  ctfi  m 
plcrifcjue  cauus  cxcufcntur,  adoncracompeIH,&:excufationcfrui 
non  po/Ttnt,  fi  fagaces&  vcrfuti  fucrinr.Mcnoch.M.a./fc  arbjvd.fuift. 
ctfu ip4  &retuper.pejf.remed.p  n.32.  An  vcrotutor remotus  ob  latam 
culpamfutinfamis  Pdubitatur.Qiiodputamus^prr  §  ftt(ptli:u  t.btfl.  U 
fufptZt.  tut.m  quo  Imp.rcmouct  culpam.  At  appellatione  culpar  fmc 
adiunclo^rcgularitcrcontincturlcuisj^.rowrrj^.^  D.dtrtg.w .%.prt- 
tcre.t  &  »  j,lK/ht.  Qubw  mod.recoiurtlj.oblg,  D:indc  Imp.in/.Wr.C.^f 
/t^tf.rur.cxcipiunt  tantum  ncgligcntiam.  Ea  autemindefinitepo- 
fita»  cfttantumlcuisculpa,  d.%  jJ.fouus  f§:to72.D.ptofocto.  Tcitio, 
non  tantum  in  omnibus  fcre  aliis  iuris  articuiis  Uta  culpa  pro  do- 
lohabctur./.  quodNtrui  D.Dtpoftti.l.magna  226.  0  de  vttb.  ftgntf.l.fide- 
ihjfor  t2f.D.Mt*dati.  Duar.  adl.  in  Bmutbw^  ibidcmquc  DoncII. 
Httmer.  to.  ff.  de  m  litem  turando.  Coraf  4.  Wfcih  1  &  2.  Scd  etiam 
in  hoc  ipfo  criminc,  /. 7«  §  t.D.dtfufp.cl.tttt.  mverb.  quiaifta  propc 
fraudcm  accedit.  Gail.  2.  obfetu.  110.  num.  6.  Scd  an  tutor  dc  Ic- 
uilTima  culpa  tcncatur  ?  qua?ritur.  Quodre&ius  ncgatur,  ptr  l, 
7.  ibt.  quutfuid  doh  wtllata  culpa  ,  aut  leu  ,  &i.  C.  arbtt.  tut.  i.  18.  D.  de 
tut.  &  m.  dtfiiahtn.ifmt  bxrede  32,  §.  /.  dt  admwtflrat.  tut.l.  4.  C» 

arbiu 
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evbit.tut.l.filtberti  tt.  C.de  admtmfi.rut.  l.z^.tod.  tnpr.  At  hcrcdcs  tuto- 
rum  dc  leui culpa  rcgularitcr  non  tcnentur,  per  1.2.  c.dt magft.conuen. 
L+.D.eQd.fac.l.t.C.ktred.tur. vidc  Schucrin.  Itb.t.reperir.ltcl.cap. t.Cuuc. 
ij.obf.jo.lzcob  Schultes,  adpag.j.queft.xllufi.  ModcfliniPiftoris,  qu^fl. 
izt.num.  112.  &feqq. 

X  C  V  1 1 1. 

Qum  tn  aureaTSulla  Caroli  V.  §.  inter  fbli— 
citudines  exprefe  cautumfit,  vt  proximm  ag- 
natPtstutor  &  adminijlrator  fit,  Elettoralishe- 
redis  Impuberis minoris  1 8.  annis:  qu&ritur,  An 
hocius  agnato  proximiori  per  tejiamcntumau- 
fcrripoftt? 

Quod  ncgamus :  Ratio  eft,  Quia  Elcctoratus ,  quem  tcflator  fuo 
iurcnonhabet,fcdlegisbcncficio,  munus  lcgiscft:  tum  quiaagna- 
tio  iusillud  dignitatis  lcgc  quaHitum  habct,  quod  linc  fuo  fiCto  uon 
amittit.  l.'dquodnoflrumy  n.de  reg.iur.tut  publtcum  jj.D.de  pici.  Eflct  ct- 
iam  nullius  cffcftus  illa  lcgalis  difpofitio,  fi  nihil  noui  prxtcr  ius 
commune  introduxiflct.     Vrgct  praetcrca  R.cipub.  commodum  : 
quippctutum  non  eft,tanta?ccIlitudinisadminiftrationem  cxtranco 
commcndarc.    Quinimo voluntas  tcftatoris  fcruandain  his,  qux 
cxipfiustellitorisdifpofitioncabfq;  iuris neceJlitate  veniunt:  in  iis 
vcro,  qua:  cx  Icgisprouifionc  nccclfjria  dclcendunt,  fi  quidcontra 
iilam  lcgcmdifpofuit,minimcobtcmpcrandum,  *£.'./.  C.ievfiJrJAt- 
t(,C.vt  tnpc(ft(f.l(%at.l.hoc  modoy6j.t.cum  /<t/f,7/.§./?  arbttratUy  dtcovdu.  & 
divonflrat.  GcE.ldcusadl.vetbit,  t2o.  D.deve>b.ftg.ttifm  MoMer,  hb.  t.Se- 
u>tfi.c,40.  Finiturvcrdtutelapubertatcpupillipupilia:uc  iurc  ciuili 
indifiindc  Moribus  tamcn  noflris  alitcr  obfcruatur,  vt  tutorcslint 
vfq;adannum  ay. vcl faltcm  zi.complctum.  VidcCaroli  V.conftit. 
3n  (xt (Pe!tc<n Or&nung /  ttr  n.$.t.& 2.  &urtfr<cbi  hb.  1.  artu. 2;.  Statu- 
ta  Lubeccnlia,  Itb  i.ttt  7.    ldq;adcovcrum  cft,vtadolcfccntcsctiam 
inuiti  tutoras  retinerc  cogantur.    Carol.  V  d.  ttt.  //.  vidcGail.  2.  »hC. 
9t.  iuv(,6.   Libcri  tamcn  Elcctorum  in  tutelavfque  ad  annum  ,18. 

complc- 
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eomplitiim  nermancnt ,  cxaurca  BuIlaCaroIi  IV.  Focminxvcro 
moiibus  noftrisin  pcrpctua  funttutcla.    Quamdiu  cnimnonn-i- 
pfcrunt,in  tutelafuntcognatorum;poft  contraclum  matrimonium 
intutclanvariti.  Wcfenb.  Injltt.  qmiUitnoduTut.fi".  &  ttt.de  Ctottt.tn 
'tD.nutn.f     Quilibetautcm  tutor &  curator,(iucisfit  tcflamcntnrins 
I  fiuclcgitimus ,  (iuedatiuus;  itc  liucisdatus txinciui(itionc,fiuc  linc 
inquiiitioncanttcjuam  is  adminifiratjoncm  tuteia:  vcl  curaraggr*- 
dtatur,tcnetur  pra.ir.irciurumcntum.quod  vtilia  pupillofiuc  minori 
faccrc,  &  inucilia  pratermittcrc  velit-  *./J".  &  ibig',  Aurb.  vthtttutftoh 
Ug  b*f'.pttb'.b  !.  d.  c  ti':o*iUnt*>  27.  C.  dc  Ep:fc  <$■  Cltr.  In  pomcraniata- 
rncn  tutorcs ex confuctudinc  non  iurant.  pcbcccciam tutor vcl  cu - 
rator,  priufquam  rcspupilli  veladulti  attingat,inuentarium  publicc* 
facerc.    Sed  poteftneteft.itor  illis  liuicntai  ii  courecfioncm  rcmit- 
tcrc  ?  pofTc.probat/.  vit.  §  llvi.C.  ttttyt.  tut.  vldcommno  Ptcii.  toufit» 
fp.ptrtot.  An  tutorpofllt  petcre  lalariumex  bonts  pupilli?  quarri- 
turquod  negamus  ,  quodidcm  dealimcntisputamus,  licctfumptus 
facxt-rcpcti  po/Ti nt.  Sihneid\vrin*tft§./c4f>  ptoptirpouptUAtttn%\»ftt. 
detxtufat.tur.  Eltcnim  nHiuuspublicum^quodgratisprxftaxidcbct, 
ica  tamcn,ncindcdamnumpatiatur.  % 

XCIX. 

J^umerum  claudant  (cojuentes  dm  qmftio- 
nes,  Vtrurn  hodie prod/go,  ?p(o  iure>  bonis  inter- 
dicatur,an  <vero  pcr^Pr&toreiru  ? 

NosiisauSpulamur,qui  prodigishodicpcrprsetorcm  Curatorcm 
d.^ri  &  intcrdift.ficriadhrmant^/.vf./M  '.>ut  bo*i*tD.de  terb.«l>/.  vbi  Dd. 
dicunt.ita  tencvu1. lulwnu.'  ,10-l.vej»  $.  »7/.  D.ltCurat.fur.  ey  ttlMtnd.t.vt- 
rttdtu.S.  dtdaln  &  *  c>.( :  rnicm,  Vafq./i'?.  i.  onttou.  17.  nuw.g.  £t  fic  fa- 
Ctuin  homini<,hoctft,iudicisdecretum  &fentcntiarcquiritur, '.  «» 
ttcot  dift:c.§.  tcn).D  dtrth.ired  l,pJt)t,D.dtntiK0Ttb.2j.4ntiit.  Quo>!  &  m 
notoricprodigisobtincrcputamus,rrx7  expre/f.mc.veritotu.txr.u  do!.a 
ty-tot  tum.  Adcoqjance  fa&am  intcrdiftionem  iurcobligaturpro- 
d'gus.  Zaf.  in  K6  dtvetb.obltPMt,  vbi  eam  communem  tcftatur.  Sjcin 
bannoImpcriaIi,licc  t  c;uis  ?n  bannu  ob  fra&am  paccm  ipfoiui  cinri- 
ac  camcn  irtbannum  LfKcjtuin  habcat,  hoccft,  vt  pcrfonabanrmi 
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impuncofr*Lndi,  &bonackis  occupari  poffint  requiritur  fententi* 
dcclaratorta,!*  ttt  qmdelatorttn  D. de  turtfift ».  Eodem  modo  fi  vc&i- 
gal  vcl  gabtlla  non  fo!uatur,amittirur  quidcm  dominium  rci  ipfo  iu- 
rc,  V  cmn  tff*  D.dtpubltc.  &  vtft  giUbw.  Sid  quoad  aufrrcndam  poffc- 
fionciin ,  f.idrohominisopuscfl  &  ficdcclaiatoria  dcniq;  fcntcntia. 
B&Etol  ind.  l.-c-mm-jf*.  fjai[.2.obf.fi.ptt  tor.& obf.27.^ lib.  x.dcpac.  pull. 
rap Cui.:c.  •trl.utai  btnit ,  rf.ihid.Corraf  &Duar.  deverb.  obl.Wc- 
Cnb.  *rl  %.fur>ofi.2.num.4.  Ujitt.Htiureto-ih.  &  sn§.  pratereay  2.  ntttp.  & 
ibid.  Viglius,  lnflit.Qutbwttcn tft ptrn/tffitw,  fac.  teflam.  AlitcrDoncl!. 
add.  l.u  cnt  bct.is.  Vbi  ficzrgumentatur  :  Quod  icgc  fit,  non  rcquii  it 
altcriuspcrfonar  intcrucntum.  Atprodigo  intcrdicitur  bonorum 
adminiitrationc  ipfi  lcgc  12.  tab.  /.  /.  C.  dtfnriof.  atrat.&al.  dand.  I.  cs  cti 
Itgt  bonis  tnter dMum  tfi ,  tS.  U.Qutitftam.  fu.pt jj.  Vcrum  olim  quidcm 
prodigo bonis ipfo iurcintcrdicebatur,in  quam  fcntcntiam  lunt-d  f, 
ll.tn  iontrartumadduda.  Hodic  vero  Prartorc*  vcl  prarfides  Curatorcs 
dant.  d.l.i.  GxA.d.lof.  Borcholt.  »«/«/</.<•  J.  nttm.  //7.  Ertautcm  huius 
dubiihicefFcfcus.Vt  fi dicamusipfoiurc,  nulio magiftratusdecreu; 
expc&ato,  bonisprodigointcrdictnm  e*Tc,  cx  ipfis  diffblutis  mori- 
bus, nullasvircshabcrct,  quidquid  abcotemporismomcnto  ,quo 
diiTolutcagcrc,  & fua prodigcrc  inutilitcr  cxperit,contraxifllt  ?d 
gc(Tiffct,autfeci(fi.tad bonorum  adminiftrationem  pcrtincns:  Sc* 
cus  fi  decrctum  rragiftratus  cxpic"tandum  forct.  ¥.!eg  Hipp  a  Col- 
lib.adl.futtofi 40.dtxtg.iuT,  Godd.  de  lontrah.fiipuUap.j.r.um.is^- 

Vtrum  vero  prodigus  cuibonis  interdicfum9 
iureciutUiuramento  obligetur?  contrcuertitur. 

Quod  videtur  nct^andum.  Quod  cnim  nullumc/l,  iuramcnto 
confirmari  non  potclt,/  tn rontratlib.  14.  §.  tUo  vtiel:at}j.  c.denonnum. 
pnutt.  Sed  prodigo  cft  adcmpta  omnis  facultas  fc  obligandi  plus 
quam  minori  /.  t.D.  dt  Ckrar.far.  & al.dand. &  cum  Iex  rcfifnt  contra- 
ftui ,  obligatio  nec  naturalis  nec  ciuilis  oritur ,  /.  cum  jf.  dtfidt  • 
it>@.  Dcindeluramcntum  quoi fuiscomitib  dcllituitur,  Iuflicia , 
iudiciojioccftdifcrctioncck  vcritatc,e/lipfoiurenuIIum,t.fr/ycfrrr- 
Jlm  id.it imttUT.cnoM  $fl  obligtttnum  dt  Ttg.tur.tfi  6.   Sed  ius iurandu  m 

prodigi 


EX    INSTIT.    IMPER."  87 

prodigidtfiittiituriuiticia,quia  eftcontralcgcs:  itidicio,quiaquoa<l 
bona  pcncfuriofumfacir  cxicum,  d.  I.  /.  &quxnam  cfTctin  tamim- 
probis  moribtib  vcritas ?  Gometz. Ub. 2.  vtr. rtfvl.  cap.  i+.nun:. 22. Co- 
11  irr.ii*.  qu4muu.de  p4it.m6.p.2.S2.nuni.$.]?a.chin.l b.2.c§ntrca.<4p.64. 
Godd.  decontrah.ftipu\.tap  y .concl.19.num.126.tfr (eqq.  Cancrum  quar- 
fiionis illius,  Anptodtgus ctutlttet  vel naturalttet obU%etut,  hic eft  eftc&us: 
Vc  fi  faltcm  ciuilitcr  non  ,  at  naturatitci  obligari  conftarct ,  poflct  fi- 
.dciun^orintcrucnircj&cumefFcftuobligari,/.^.^./  l.grs(ef.§.i.D.dtfi* 
rfurt/^necfolutum  prodiguscondiccrct,  (.natur4litert/e.& iJeq.dt 
dicl.tudeb.ncc  conftitutum  cftcftu  fuo  carerct,  /.  /.  §.  dtbttum,  D.de cott- 
ftit.pet.  Scd  cum  hscomniain  prodigo,cuihonisintcrdi(fcuni 
cft,fecusfehabeant,  l.6.de(ontr*b.(itpul.  Nifilocuplctior 
faftus  &  dolo  malo  in  rc  alicna  graflatus ,  /.  puptllum 
dettg.tur.  obtinuit,prodigum  nc  quidcm  na- 
turalitcr  cx  promiflione  fua  obiigari,^. 
/.  6.  de  veib.  obbg.  Godd.  m  tt*8. 
decontrabtn.ftipul.cdp.  7. 
numer.  126. 
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E I  appellationem fatis  inter  Perfi- 
nas  &  atttones  dijlingticrc ,  A.  Et 
diuifionesrerumretteafitgnatas  af 
fcrimus.  B. 

A.  A  rclicjuisduobusiurisobie&is.Pcrfonis  nimirum  &:  A&io- 
nibus,malc  vidcntur  R.es  diftinguijob  id  prxcipuc,tjuod  Rci  appcl  - 
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fjtiolatilfimacflcdiciturin/.rf r/r^.S-gw.quodlate  Jcwanftrant 
Scfcardiusin  Lexicoiuris,vcrb.REs,vbi  vigtnti &  tres  fignificationet 
citisdictionis  rcccnfet  Bra?chcus  in  /.  tei2j.e,tir.  Gcedd  add.Lrff, 
EtPcrfonasincludcrc, owm.?,?/.  $.  tum  i/j  2.  D.dt.  ItgAt.  2.  Itcmquc 
Ad\oncs,l.  inrttn  loi.is  jj.  D.dt<t  tfutr.dom  l.it  qut  dt  Rt*.lur.L  bonotum 
40.infiutydt  Vtrb.  S 'gr>.  Vcrum  aliacft  huius  vocisacccptio  popularis, 
Fquaproomni  Entciimul  &  non  Entcfumitur,cx  quo  Tranfccndcns 
biii  Logicis  vocatur: alia  in  iuris  artc &  vfu,  vbi  rt^j*»;  pro iis  tantum 
KKopitur,  qus\'  fcparatam  aconditionc  Pcrfonai  um  & aclionum  iurc 
cjuaihoncm  habcnt,$.jJi.  /..•/?. dt turt  Ntt.  Gtnt.  (j  Giutl.l,i.& 2.  D.dt 
jt,i.b<)ti>.  Hcrm.  Vult.  /.  luttff.  62. 

l>.    Non  cnim  ob  id  quod  ;»/  t.ff.  dt  rtrum  d[uif.  aliae  diuino  alix 
hu»r  r.noiureccnfcntur,  viciofacitdiuifiorcrum  in  alias,qua?  funt in 
pjtrimouio,a!ias  cjuj:cxtrapatrimonium.  Q^uoniam  rcsdiuiniiuris 
omncscxtrapatrimonium  luftt:  Ex  illis  autcm,qua;  humani  iuris 
funt,  aliqux*  in  patrimor.io,  aliqua?  cxtra  patrimonium  funtjvtfic 
ncutra  ftamplioraltcra, fcd  vtraquc  ajquahs, in eofaltcm  dittercns, 
quod  poflcrior  fitfumpti  abipiarum  rcrum ,  vclutattributorum  co- 
ditioncdiucrfu,quaabhoftibuspoflidcntur ,  vcl  non :  Priorautcm  a 
fubicclorum  vcluti  poflefTorum  diucr(itatc,Dei  vidclicct  &hominis» 
Iliud  admoncndum  hoc  loco,  diffcrrc  ha.c  dtio  intcr  fe,  mbor.it  cflc& 
inpitnthoniovffj  Quandocnim  dicimus,rcscflc  mp^trtmonio^ut  f*r»4 
p.itnmo*t  u»  y  id  ofl;cndimus,Kt*<Jf/r  novpofsevemrem  btrcdittttm^t  funt 
rcsfacrrr&rcligtofT,  *ut  prffemhttduatsm  vtn  re.  Vcru  cum  dicimus, 
Rts  iffstr.  Ao«ie,tuncp  fljTio  quidain  dcmonflratur.  Qjaproptcrli- 
cctftnt  in  patrimonio  noflio  eru. f»/f/i,non  tamcn  dicuntur  eflc  in 
bonis,  ncqucctiam  cxtra  bona  fu n t , /.  /.  dc  v(u  &  vfufr.  Itg.  In  bonis 
namqucnonfunt,  quianou  poiTidentur :  IZxtra  bona  ctiamomnind 
cirediccrcncquimus, cum  feruitutcs,  pcrrcs, quas  poiTidcmus,  tc- 
ncamus,rf././.  Sane  fcruitutcsquidcm  propric  non  funtin  bonis:Sed 
clTe  tamcn  intclliguntur,  f.remtnbonu  52.de Mqutr.  rer.aom.vtpro  qui- 
bus  vindicandis  aifciones  in  rcm  compctunt,  for.  tit.  D.fifttti.  vindu.  §. 
axque.lnfi.  dt  art.  c  uas  ccrtum  cft,  non  nifl  dominisdari,'.rFirtm4#rp;?. 
D. dt  rti  vindtut.  Doncll.  4.  ctmm.j.  Vrult.  ind.  §.  d  jut.  Godd  \nl.4a. 
rtum.  tj.deverb.fign.  AHas  patrimoniu«ipropnc\fr,quod  nobisapa- 
rencibus  rclictum  efl,  fc.  tamairmtre  quam  apatre.  Scd  dicitur  ni- 
hilominuf  patrimonium,  fiuc  viri patris .  id'  6  quod  viri  efrea pararc 
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&  quxrere,&:  qujefita confcruare ,  Connan.  8.  <ommtnt.j.fi.6. &lil  jl 
%  omm.2.n.j.  At  gcneralitcr  pro  quibufcunq;  bonis  accipitur;  vt  nomi- 
ncpatrimonii  intclligamus,  quidquid  continctur  appcllatione  pc- 
cunia»,'.  r$t  tpptH4t19.it  vtrb.fign.Diftcrt  patrimonium  a  pcculio;quod 
patrimonium  Htcorum,  qui  fuiiuris &  poteftatis,adcoq;  patresfanat- 
lias  funt.  Peculium  vero  cil  filiorumfamilias  ,&aliorum.  Hinccum 
patcr  dc  patrimonio  ftatucrit  per  tdtamentum  .inoiTiciofi  qucrcla 
potefHntendi.  Peculxum  vcro  ad  querclam  inofficiofi  non  pcrtinet, 
Borch.  atil.pAtcrUmtl  m  dt  vtrb.fig*.  Balduin.  adttt,  1.  Ub.  2.  lnfi. 

1  l 

Cumaereiuscj^vfuscommunis  fti  ,ficut  &a- 
quaprofiuens  ,mare  litora  maris:  qmritur, 
^An  is  qut  ex  foli  odore  vel  fcetore  aliquo  locum 
reddit  pefiilentiorem  interdicio  m  quid  in  loco 
fublico  teneatur?  quodputamus. 

XiXt.  cumgbf.  not.  ml.  2.  §  tdtms:t  fiodaret  D.  tJtquid  in  loco  puhli  §r 
IJcm  cflficorrumpatatfremapponendoftcrcus  vcl  apcriundo  cloa- 
cam,  /./.  §•/.  D.deCl§4C.&  l.p.n.$.pe».vbihocnor.%l  Qvtodvttut  tUm  Et 

idcoPrxtorintroduxitduointcrdifta  dc  cloacis  purgandis  odfalu- 
britatcmciuitatis.  Ccepol.de  {<*mt.  ruftpr^d.  r.^/.Hinc nec  funiumcx 
inferiori  ardificioin  fupcrius,ncccxhocaquamin  «nfcrius,finefcrui- 
tutcconftituta  emittcrepoteit,/.  ft*utt.  §.  Artff.  D.fiferutt«<v>n>tu.\mb 
Ct  quisfumocorruptoahqucm  pcr:merit,pccnacxtraordmariatcnc- 
tur,  l.foUctt4torts.  5.  /.  D.  de  txttaord.  trtmtmhm  Ccepol.  d.  loco  ttu.  r.  &  di 
ftrwr.  vrb.  pnd.  cap.  sj-  n.2.  Sic  vicin  us  non  potclt  a?dificarc  in  folo  fuo 
iuxtaareatn  vicini,qua?fitadtriturandum  granumjn^pci  icdjficium 
impcdiatur vfusarear.quia vcntus rctinctur,/  jfa.  &ibi Birt.  $c 
D.»Id.  C.dtferu.  Quod  vcrum  tamcn  eft>fccundum  lhld.ibid.  Siarca 
in  alioloco ficri  non  poflit,  Jtcm  fi  vcntus  non  poffit  venirc nili  ab ea 
parteaqua  ardificetur,&nifi  pa&u  fitin  contrarium.  Ccrpol.df  /1»». 
ruft.p*4d.  r.  4j  n.  7.  (j  tbnuaddtt.  Duarcn./.^.  anmtt.up.  2+,  Coraf./. 
liifitQ.2+.num.4.  ♦ 

Quid^ 
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Qjiidnam  per  Acjuam  projluentem  intelligi- 
tur  ?  A.  T^Qunquid  altquis  Marcvelaliquem 
maris  vfum  aut  iurifdifiionem  pr&fcribere po~ 
tejl?  B.  Suntnelitora  communia  ?  C. 

A:  Pcraquam profluentem  non intclligitur  aqua  pluuia,  vti  Ac- 
cur(io  vtfum  cft,  tn  i.  i.  Infl.  derert  dfutf.  Quoniam  aqua  pluuia  cadit,& 
cumcccidcrit.vtplurimunon  proculfluit.  Ncciplum  flumcn.Quia 
lluminanon funtcommunia,  fcdpublica§.y?<wm,i infl.tod.  Scdaqua 
fluminis,  quam  e  fluminchaurirc&  vti  cuiIibctIibcrum.Cuiac.6/r/a 
ttot.  Vacun.  /.  deiUrat.  10.  n.j  &  4.  Doncll.  Comm.2.  Mynf.  §  /.!»/?. 
eod.  DirTcrtjquaproflucniaflumine,  ftcutparsatoto.  Flumcn  cnim 
cft  quod  intcgrum  fluminis  vfum  prabct,vcluti,nauigandi,pi(candi. 
Ataqtia  proflucns,eft  pars  cius  quantumuistenuis,  qnae  nonintc- 
grum  fluminis  vfum  praeftat,  fcd  potandi  &:  ablucndi  tantum  ;cum 
dcniqucqucm  aqua  non  proflucns  prxflarcpolTct,  vtlbgni&  parcs, 
Cic.ltb.  2.  irn  .  .  D:or.  Adcoq;  intcr  flumen,  cVaquamfluminis,  qno- 
aJ  vfum,  difcrimcn  cfl>  cum  flumen  fit  quafi  totum  a!iquod:aqua 
vcioproflucnsinfingulis  partibusconfidcrctur.  Aqua  itaquepro- 
fluens,  nihil  aliud  cft,  quam  aqua  fluminis.  Hotom.  ;n§.&  qiudnn 
naturali,  2.  ln'}.dt rtr.  imf.  Doncll.  <t.  bc.Hxc  nulliuspropriacft,  eum 
in  pcrpctuo  fitcurfti,cVnuIquam  lococonuftat.atqucadcoomnibus 
eftcommunis.  Flumcn  vcro,quod  vtrotum  confidcramus,  finibus 
cuiufq;  tcrritorii  concluditur, cohibeturquc.  Hic  deeo  quscritur. 
Jnu  qmuidtutrttcuU  fiumir.k publut  folus  plmtbw  anr,u  p  fa  us  ctl,  altum 
todtm iurt  vti  volentevi prohibere  pofit  ? Quod  adfirmatur, ft  qtttfqum  7. 
drd-.u.  &  temp.prafcript.  vbi  ICtus  Martianus  loquitur  deco.quioc- 
cupatum  afclocum  nodcfcruit,  fcdadbucretinct,  vtpatetexl.  mtan- 
tum  tn  pr.  ff.  de ;  er.  diu>/  Et  ita  non  dbftat,  /.  prafcripi,  +f.  D.  dt  vfutsp.  lbi 
cnm  ICtusPapinianus  loquiturdcco, qui locum  occupare  eoq;  vti 
defitt  Wcfenb.  itt  §  2.  Infi.  eoi.  Cuiat add.  I.  +  devfncap. 

B.    Quodadfirmamus.  maximc  quoad  vfum  &iurifdic"tionem>, 
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non autem  quoad proprictatcm ,  quar  aliqua  praefcriptione  vcl  con- 
fuetudineprarfcribinequit,/.  '!iltg<ntcr,tn  fit.C.  de sqtwtudu.  tthtr.  Sic 
VenctijquiGulphummarisAdriatici  tantotemporc  cuius  nonexfht 
mcmoria,  polfidcrunt,  ipfum  Marcquoad  eius  iurifdicrionem  prar- 
fcriptioncfibiacquifiuerunt,  vt  nautistranfcuntibus  reftc  vedtigal 
imponant  ac  bona  iiss  qui  id  non  perfoluunt,  confiftarc  vjilcant.Eo- 
<JemiurcIaucnfibusmareLiguftricum  feruit,  vt  copio>e  rcfcrt Ccc- 
pol. deftTu.Tuft.pr4(i.t.2^.rt.7.c  10  Sic ctiam  in  BorufTu  non  liccto- 
mnibusIegcreSuccinumjn  litorc  marjs,  fcd  foli  Principi  Schncid. 
4 i %.  & qutdem.lnfl.de rer.  diuif.  n.+.infi: t. 

C.  Ncgari hoc  vidctur ,  ir.l.prtfcrtptto  48  dt  vfiicip.LquodinlitcTe, 
D.  de4cq.  ie'.  dom.  1. 4.  D.  de  dwir.  v  f  ft.  quibus  locis  ca  publica  dicun- 
tur  ,  qua?  fpecie  a  communibus  difrerre,  tx  diuifionc  hic  propulita 
conftat.  Scd  fcicndum  eft ,  quod  vocabula  quardam  aiiquando  con- 
fundantur,rcrura  autcm  difcrimcn  fatis  cxactcobfcructur  ,idcoque 
non  abfolute  publicadicuntur  flumina,  mdJ.quod  m  Ittve:  Scd  tta 
ficutr a,  qu^in  nullius  funt  patrimonio,  vt  occupadoacquiri poflinr, 
hoceft,communia  ,quod  probat,  l.qv,t»>ttttjo.  d.  t.  Borch.  tne.vnn. 
qu* fint  rt$alu,  num.  17.  tn  vfib.ftud.  Wcfcnb.  m  §.  /.  num.  i  <«  5»  3>  **• 
2  j  S.  inji.de  rer.diutf. 

•|-  •  IV.  .  ^ 

Haudincommode  hic  cju&ripoteft:  Anfi  quis 
longiftmo  tempore  molendinum  feudi  ture  ha- 
buit ,ad quod fubditt  tanto  tempore  frumentum 
molendum  detulerunt ,  (ubditis  tlhs  in fuperiori 
£  fuminis parte aliud  adtfcarcin  proprio fundo  li- 

ceat  ?  Quod putamus.  A.  Sed quid fi (ubditilcn- 
gifimotemporeadmolendinum  domini  iuennt, 
an  ijexhoc  tnjuturum  cogi  poffunt  >  t;t  ilndern 
molant?  Quod  negamus.  B. 
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Licitumcnim  eflinproprio  xdificarc  ad  fjam  vtiliratcm& 
moilum,  quamuisalrcii  pcrconfequcnriam  noccarur,'.j?<w.»fW 
.  vlt.  vtrf.  nequttntm,  l.  P-  oculut  26.  vtrf.  quamnu.  D.  it  damn.  infecl. 
Jecura  coquirollcndoobfcurar  vicinixdcs,quibusnon  fcruiunt, 
lacompetiractio, /.«<rof#^. D.defir.vtb.ptdd  Sccus  tamcn  i\  .\dx- 
lationcm  domini  aedificaucrir ,  /.  /.  §.dttttq'ie>i  2  §.  tdem  labto,  D.  <te 
&  aq.pht.aH.l  ofutnouum 3. D. dt opettb.publ.  Quia  malitiishominu 
1  cflindufgcndum J.mf4ndotverf.confiitumtt<fD  dnnv»  dtcatXji\\. 
>(.  6p.nu.  27-in  dubioautcm  prxfumirurquis  poriusadfuum  com- 
dum  c|uamadalrcriusiniuriuma:dificarc,i'£  itr.trtto j/.D.p-o/(uf, 
l.ddu>rtc,.dc  dolo.  Alciat.  K.j.prttfuwpr.  tnpt  Mynfi  >•  (p*nf.Si.t>u.  7. 
\i.d  olf  69 .  w.jfl.Nocendicnim  animus,  vbicle vrilitate.apparet, 
\  nrarfumitur,ALbt.  dtpi*futxtfrtg.    p.  *furkT.2f  Gail.  d.  /010. 
b.io*>f.i.t,.nu.  20.  &21.  Sicut  nccin  dubio  ad  iniuriamvcl  semu'a- 
icm  rertii  quid  cenfcturardificatum  vcl  \±<:tum  ^ gl.m l. fl A.mir,un, 
dedamr.  wjtil.  G.iil.  d.  hcnum.  31,  Modcft.  Piftor.  conf.  i+.nutn.  p. 
rer ctiam dicendum  vidcrur, fi  quis prarfcripferic ,  nc quis vicinus 
Iendinum in fuo  faciat,  Schncidw.  tttfeud.p.  2.  q.  i.n.  46. & q.2. 
tot.  vclctiam  fi  confuctudin-  nouum  Molcndinum  cxrtrucrcpro- 
ir;vcl  ctiam  fi  commodum  naturate  fcu  aqua:  curfus  folitus 
rcilagnationemautalioquocumq;  modointcruertatur,  I.7  C.de 
t.t.  D.  dertu.  I. 1.  D.dtaq. quot.c  jQ.  ..t.ne  quid  tnloi.publ.  Wefenb. 
'./7.  nu.24  Schncid.  w$  (1  m:tct  n  ./;.  /» jlit.de  rcr.d.utf.  &  tnuucl. 
1.  part.  2.  0«.  Jvt.Koppen.  deuf.2     .  de. 

B.  Bilbusinttaft.  de  f.'4tf6T:pr.x+.  ij  /  Co\.nrr.inc.p'(?  (f>*>dfl!e(y. 
,ir.6.ti2  p.relccl.  $.*.Borch >h.  mt.  v.v;.  Q^tftnt  %t%*l.  Ranoeir, 
lia  ircad moVndinum alicuiuscft  mcra:  raculraris ,  & quiin mera 
iilutcconfi(tunt,pra?fv.riptionc  non  tolluntur,  LiitttHpubltcttnt.ff, 
•up*f>'.  Coraf.  M.6.  nitfitil.iap.2t.p,  2.  &j.  ncccxhisqihrgracuiro 
nt  vllotempoi  eiusacquiritur,  ar%.  t.  qnturt  famtharitatu ,  D.  dtaiq. 
»/.G.»il.  iS.hu.j.  Qnopettinct  quodisqui  IongitTiinotcm- 
re hofpitio rccepitalicuius  familiarnohilcs  non  fitobliga  us , ncc 
.shiTcdcs,in  futurum  pra:dic~ros  nobilcs  recipcre.  Innpccnt.  !*•<-. 
hEcclrfadecauf.pcf. &propr.  Ita  vafallus.qui  non  rcquificus,  nulla 
rimmcmoriale  tempus  prarftitit  fi  ruitia,  abiis  nonlibcratur,  J'£  $. 
ttbtqtwurqttmfQ  f  t  &>(jt»ut.  Mitth  dc  Arflnft.  t>t.  H  dt  f.ud.ti  f. 
^ja.Ratiofationiieih qu::.  polldno  cxac"t  bus  mcre vohmtariis 
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uon  acqniritur,  l.Prc  u'*  ,Dtde  dimn.  infccl.l.ftinmeDfui.dtxD.dc*ql 
p art.f.  2.  D.ffevitptibl.  fint qvjpr afriptio nen pro: edit .1. fine f>>ftfi:ont,D.  J 
^v^j>.l>kfturfquodrcs,«;cufacu!tatis  non  prxfcribuntur.  Efl  I 
namc_;facultasquxdam,  quxnondl  mcra,  fi.dc x  qua  pcrcxplicatio-  j 
ncroa&iisquxritur  nouum  ius, vtactio&cxccptio  Ettalipotcttati  m 
aogmrchdiilh  iura  ira  rfl  xquum  prxfcribi,  /icut  iplis  quibus  iairt_ 
quxfitis.Sed  vbi  tfttalis  faculcas,cx  quaperexplicationrm  a&us,nul-  •*___]  1 
lumius,  ntillaa&io,  nullacxccpti  •  qu.vri  potcfc,  lcd  fokim  infargit^SS  I 
cxplicatiocius,  quodinlibcrocxplicantis  a» bitrio coftiWlcb.it ;  ficut*  ■ 
eft, iread  Ecclc iiam,  vcl pcr  viam  publicam;    tunc illi libcruti arbi-  - 
ri  ij  nunquam  prxfcribitur,  </./.  viampui/iium.  Hxc  dc^antcr&Iatius 
cxplicant,Coraf.rf.  t*p.  21.  SchnrrT.  (onf.Sg.  nnw.24.  mr.  /.  God.cn*>*  ' 
torf.  i.fvl.  41  ?  Modcfl  Piflor.  vo!.  2.cetf.  14.  hi*.  ij.  g>  feqq.  \\'"cfcnb.  tn 
parat.  D.  dt  ttfc.  vendit. n.  6.  &  confi!.  4.11U  94.  xbuUg.  Pet.  Fruler.  Ui/.p$ 
4tmand*tis,c*p.38. 

v.  i 

Tr&terea  aiures  fimt  (acra:a/U  rcligicf,a/i£ 
fanclA.  Hinc  derebiu  dubitatur.an  e*tobncccfii- 
tatem  probabilcm  &euidentcm  mamfefiana^- 
tilitatem  etiam  fine  confcnfu  capituli  velfuperio-  \ 
ris  alienaripofmt?  Qjiodputamus.  A.  Nun- 
cfUidScc/efu  &  minijicriomandata  &  concejfa 
esl  iurifdiclto  ?  B. 

A*  Ttxt.inc. pnttxctptione 2.q.i.  Caufaautc,ob  quam  rcrumqua-v« 
rundam  facrarum  alicnatio  ikri  licpofnr,  duplcx  cft:  Vha  paupcrnm 
alimonia,  magna  furgentcfamc,  &  annonx  caritatc:  Altcra ,  faci  x  se* 
disinftauratio,  malcmateriata  &  ruinam  fcrc  minitantc  domovni- 
ucrfa.Vtraq;caufiiufta  & lcgitimacft.  cV:  quodammodo folaadciuf- 
modi  alicnationcm  fufficicns:  fi  modo  aiia  rationc  huic  nccdfitati 
mclius fubucniri non potuufc  probctur,  l.fit;tmui,& l. tnhmm  2.  ■ 

GI.& 
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&Dd.  C.deSS.  Ectlef.  vide  Pine!L*r7.  i.p.$.  it.C.debon.mat. 
hm.  r*#.  f<?.Vafq.  rffjr/f- quefi.j2.n.  ^.Pjimum  cnim  proptcrquod 
mqitodcj;cfttalc!lludmagise(Ua!c:Atqiiifuppc!Ic\Gcra,aedium 
irum  caurahabcturjiifdemq-.cumhisfruiturpriuiic^iis^f.floainf, 
enr.  excomm.YLrzp rcsfacras  alicnarc  licere.ad conferuationcmas- 
im,earumcj;inftaurationcm  confcntaneum  cft.  Dcinde  pictasac 
iqiochriftiana  f!  igitat,  vtquoquo  modo  fuccurratur  hominibus 
•nis  &  in  magna neccflitatc conflitutis ,  d.l.  f4Mtmust&  l.ftquv.  C.de 
!$t.  Vnde  bona  Ecclcfixdicuntur  p  aflim  patrimonia  paupcrum ,  c . 
,16  q.  t.  Egcntumqj  pabula  intcr  pus caufas  cnarrat ,  Imp.  in  §.  inter- 
in.ue.  Autb.de  £  iUf.  Quid?quod  &  proegcntibus  Icxintcrdumaut 
rrigi  aut  rautari  potcft,  Auth.  d*  nm  tk&     und.  tiuber.  tnpr.ccllat.t.  & 
fittiuu.  C.  9»»  pcti>,ra  it pignott.  Qiiin  im6  necciTitatis  temporepoteft: 
:usexpediriabfq;confcnfuiIlius,qui  requiri  debct,4fjj./.  tutcrqui 
ntotium,  D.  dt  tdmimfi.  tut.  Sicut  ctia  Epifcopus ,  alienarc  tu nc  po- 
l bona Ecdefiar inconfulto Ponti-fice,  non  obftante  iuramcnto de 
uialicnando.  Abb.  inc.fi«.C'l.  fin.de iutciur.  Plura  videteapudNic. 
Lufncrum  hbr.  2.  tonfult.qudfi.  1.  Duarenum  de  SS.  Ett  i.  mnujt.e*  btntf. 
.  7.r.?.Pra:dictisitaque  cafibus  rcs  Ecclcfiafticae  alicnari  pofliint. 
ItasOcrilcgium  committunt,  qui  ciufmodi  rcs,  quaenulliusin  bo- 
t funt,&duiiniiuriscxiftunt,Dco  &  Eccicflx  aufcrunt.  Quin  8c 
sfacraromnino  profaoas  ficri  non  dcbcnt,/. interSj.  §.f*cram.r.de 
rh.  cbltg.  QlkkI  adeo  vcrum  eft ,  vt  fi  a  maioribus  noftris  aliquidad 
tpioscultuslcgatum  fit, ciufmodi  a  poftcris  in  priuatum  patrimo- 
um  rcuocari  nondcbcre,  fcdabimpiis,admcIiores  magisq;  pios  ik 
cograto^vfustra.luccndas&:conucrtendascfl'c,rm.w/./i^i/tt7n  16% 
Vl<j&  vfuf'.  Ug  Wcfenb.  ad  $.  8.  l  fi.de  rer.  d\wf.  SchurfF.  confil.  48. 
kf./.Sincaaudcitinillis  bonis.qux  Erhnicorum  facris,adcoquc 


da?moniis  fucrcconfccrara,illanan>quefifcovindicantur,  /•/•CS 
jg}>;,  Secuseft  vbircs  Ecclcfia»  &  Dco  attributa  funt.  Hicdcco 
AEiipotelK  Anncrectercccrit  Laurcntius,  volens  vitam  patris  a- 
ttcrcquam  Ecclefix  thciauros  prodcre,eosq;  tyranno  tradcrc  ? 
fcctcKcificconcIudcndumcft,  Philipp.  tnEtbu%1kGoclca  tnqud- 
*tt<  ,<\utf*.77. 

B  Ecticfix  cV  minifterio  cx  lcgibus  &  prxccptis  Chrifti  iuri£- 
icYidncmnonefl~econceflum,cui  ipfoiurc  non  cohxrcre  dicimus. 

N    2  1.  Scri* 
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luncr.;  p^trimonialia  quodattinct ,  fiquidcmca  fuue  orclinaiia 
jitima.qua? ad  rvcipub.  fhtum tuendurn pcrtincnt, ncmini pro- 
oeadetrcc~tarcfaseit,  Untltm,  C.dt  Dt.uti.nl .  Sivcrcfcafucrint 
aordinaria  vt  funt  collcct  j*,quar  finc  vlla  lcgis  prouifionc  pro  ar- 
io  Magiflratus  intcrdum  fubditis  indicuntur,  iis  Ecclcfias  non 
>.)cin\ani(i:l\um  cll.f.pUitttCJe SS.E  cL  Quodramen  cum  cxcc- 
mcquadamintclligtndum  cfie vidctur:  nili  fcilicctaut  pictnsrc- 
oq;  Chriftianaaliud  fuadcat  autnifi  lumnu  &  evidcns  hocfl.igt- 
Kcip.necclTitas.cui  mcritoparendum  efl./.  rntc. dtfffi  .conf.  Mag- 
n  cnim  tclum  cft  neec/fitas , caq;  lcgcm  non  habct.  /.  2.  C. dt p4trw, 
fil.dft.  Nam  fiob  graue  aliquod  &  prafcns  pcriculuffiautoba- 
ci  caufamin quacommunis vcrfaturfilus&  vtilita*;  publicacxtrn- 
lincmaliquod  tributum  ncccflarium  indicatur,  fiquidcm  ahtcr 
crci  fuccurri  ncquear,  a*quumefladomnes  illud  pertincre  quo- 
q  intercfl: ,  &  partem  ali^uam  illius  muneris  ferrc,  licct  hoc  fit  ex- 
Drdinarium,'.M<^mw,/.nf>WM;w7,  C.  deSS.Ecd.  Publicaenim  vtili- 
cuilibetpriuilcgioantcponendaeft.  Schurff.  confiU  44.1t.1S.cent  t^ 
quodgcneraliter  indultumnon  includit  cafum  publicar  Vtilitati 
itrarium.  Duarcnus.rfr  SS.EccLmm.ic btnef.i.h  f.t. \o.  R.cufn.2.  con. 
t>.'\  hor.un^. dtcif.  ff.num. 22.  &  ftqq.  Illudobitcr  hoclocoquse- 
idumcfl,  Anius  ye^T3?^«^/«toquod fifco& Rcipublica?  indulgc- 
,ctiam  Ecclcfi  a?  Jftcmq;  piarcaufxcompetat  ?  Id  quodfancccrta 
xprcflalcgcdcciiumnon  rcpcritur;  fcd  tamcn  cxiis,quxccrta& 
jrciTafuntilludcolIigcrc&ratiocinarilicet.fw././/.^/^»/'.  ficitaq; 
propofita  quarflioncpro  Ecclcfia  ri ctc concIuditur,cum  fatisco- 
t  quantum  iauoris&  bencuolcntixillisIcgcsaliasconcciTcrint,  f, 
\ttrAnl.ici.!,»:el>.mpr.\bi.pttt4tu itstuittf.it dltm.&  ctb.ttg  hcmcfr  quo- 
s  Ecclcfiar & fifci iura .1 :quiparcn ti\ry>.  fin.C.dt SS  Eicl.b.fimtnusiuncJ. 
4«lM««(Wtf//f«.r<kfcif/.Dcniq;quaIisratioprorcIigionc  faciat,  /• 
\tptrfon*.  derelig.&fumttb.fan.  ncc  non  tamintcrfit  Ecclcfiar  &  co- 
mcuii  Ecclcfiarcomparantur.quam fifci  vtquarillisdcbctur.pccu- 
a,  imprimis  cxtrahatur.  Ex  quoafifcoad  Ecclcfiam,  abecclcfia 
piam  caufam,apiacaufaad  alimcnta  rccfte  &probabilitcr  argu- 
cntari  docct  Ebcrbardus,  in  Topp.  dd.  lotu  Mafcard.  dtprobtt.  vol.  t. 
tcl.4i6.num.  14.  fjr ftij.  loan.Koppcn.  dectf.2 S.num.  2f.  &  47.  Tiraq.  m 
18.  depriu.  pid  cauft.  ptiuilegio,  142,  Modeft.  Piflor.f  Hufl.tjudfl.t2f.  &  lbi 
Iiultcs.  intddit. 
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VII. 

l^eligiofk  res  dicuntur priuata  alicuiui  vo* 
luntate&  facto  re/tgioni  dtcaU,  'vtfunthuma^ 
ni  cadaueris  fepulchra,  non  etiam  cenotaphia. 
Hodie  vcro  cumjpriuatis  non  liceat  ,fine  autho- 
ritate  Ecciefu  extra  loca  (epulturis  deflinata  fe- 
pulchra  eligere,  quta  Ecclefia  habet  locaadeam 
rem  deftinata,qu&  maiores  appellarunt  yjo^T^oL, 
dormitoria>qu.zritur:  ISfum pro  *nortuis  in  com- 
mune  c&miteriuminferendisaliqutc  jpofiit? 
ji.  Itean  monflrofo partulocus fiatrchg:ofus.  \B. 

A.  Licct quidam  Canonum  textibm  quibufdam  nifi  adftrmcnt. 
Nos  tamcn  iura Canonicain  totum illud  improbarc dici"mus.Sirna» 
niacum  natnq;  cfl ,  vt  pro  Sacramcntis  itaipro  locts  lacris  &  relioiofis, 
aliquid  cxigcre.t. nonfatu  i.iumfq.  d>  Simon.f.^uaft.  /j  qusfi.2.'\b\,  pcti 
vcroaliquid  autcxigiomninoprohibcmus,nc,^uod  valdcirrcligio- 
fumeft,aut  venalistottaffedicatur  Ecclefia  aut  vos  dc  huinauis  vi- 
«leamini  mortibus gratulari,  fi  cx eorucadaucribus fhi  Jcatis  quxrcrc 
qtiolibct  modocompcndium,r.4M<» <ds dtfipulf.ibl  mandatnus  in- 
htbcasclericis,nc  quidquampra:fumant  omninocxigerc  hacdccau- 
fa,&c. Duar.W. 7^« l>tmf.  Etct.ia?.  6.  Aliud  ramen  atcendurocityfi 
vcl  pccuniavclaliudquiddamfpontclibcralitcrq;  hoc  nomincorfqj 
ratur.  Daar.  d.  cap.  7.  Et  fi  conliictudinc  introductum  fit,  vt  fcpul- 
turxnominclaicialiquid  prxrtareco^antur.  Sfcckhaft.ccntj.qutffc 
tf.Forcat.  draty.  i.num.  26.  &  fcqj.vidcCuiic.adSott  cxloachim. 
Stcph.  Mtj.di  turtfd.  Ecci.  cap.  8. 

B.  Si  monflrofusillepartus  nuJIam  humnnicorporir  figuram  > 
-h  om  i  n  i  fv  e  formara  h  ab  ucrlt,  vt  /iierntbos  au  i  11  m  figu  ra,^  u  t  c  e  n  t  auj^ 
rus,minotaurus,aui  Lcoparduscx  homincnatus,fcpuhus  utJocum 
rcligiofum  illum  faccrc  ncgamus,^.  l'.uon{unt  Ubcrt ,  D.d-  flat.bmf* 
Non  funt,  inquitPauI.  Ub.+  ycor.libcrijquicontraformam  huinani 
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icris  conucclu  morc  procrcantur.    Er  pcr  formam  ccrtc^num- 
>dq;  id  cftquodcd,/.  /n/wwr,y./i.'?:«»  rtm% D.adexbtb. adcovtczm\i~ 
t,mancntccriam  corporcnoncadcm  rcseflc  vidcarur.  Si  tamcn 
partiii  formam  humanijjcneri.snonplancabijeit^hominjsappcl- 
onc  continetur,  &  fub  cdicto  dc  rch'giof>s  CQmpc&hcndituft 
>edd.<f</  l.eih^tttn  %num.i$.nun;.  j.&  i$.devetb.ft£.  R.ationc  fcpul- 
i  obitcr  dicimus  crcdirori  funus  dcbitoris  fuidcfun&iimpcdjre* 
rcbuseiufdcm  (ignacula  impoucrc  ab(q;  dccrcto  iudicis  non  pof- 
ex  §.  l)9f.  autem,  Auth.  vt  cnm  dtappurjtn.  I.  cum  fit  6.  C.  defepuUb.  viuUt. 
:  corpus  hominis  inhumatu :n  mancat  &  odorcm  ingratu  cxcitct, 
pa.ii  tr4tl.de peHeyVam .  102.  Iicctnamq;  ipfidctuncTtoficilisiafhirj 
ulchrieu\fiuc  humatus,  ftucinhumacus  mancat  ,cum  ciuscorpuS 
fni  fenfu  careat:  tamcn  imprimis  viucntium  gratia  fepulturarc- 
rtaeft,quibus  Cidattcra,  tanquam  naribus  ta-tida,  cv  ocfclisinfcilaj 
ultantur.Scc.  R.!pam,«/.nM#. nuw. 9$.  &  yp.  f41.text.tnl.  fintptrfom, 
f.necorpora.  detch^.  &fumr.fia.  Cumitaq;ha?crci  dilationcm  non 
.ipi.it, idco  prohibctur  defunelorum  fcqucrtratio,4'£.  l.fin.dtappdU 
tp.  Qokr.de p-)Qt%([.ex*(.p.t.(4p.6.*ium.  tof.  &  4.!*(tf.&p.  2.  (tp.j.num* 
o.&fcqt/.  Q^od  fi  facit.nonfoluinatr.ittitdcbitutn,  vcruai  ctiain 
crum  rantundem  foluerc  cogitur  rurrcdibus  defuncti  pro  iniuria 
ata  :  publicata  infupcr,tcrtiapartcbonor::m  ,  adcoq;  ipfo  nota.to 
famiai  ex  Auib.  utm  qw  domum,  C.  dtftpuUb.  noUt.&  Autf.Kvt 
(fun.eor.nantriiuy.a  red.ctB.j.  Catcrum porna  cieditorum  fcpftito- 
ma!icniusim}udicntittmoliinfuit z5.Jibraitini:iuri,.'.;«m;^  witt- 
m%6.Cdtftpu  c.  vioUt.  Maximcctiam  f.  puichrorumviolationcfa»- 
um  &  detdtabilc  fceius  fcmpcr  habitunt  fmtt  vhdc a  Gordiano  la> 
:  rcligioniscrimcn,  a  luliano vcroproximum  facrilcgio  nomiha- 
ir,  exl.  1.  &  j.  C.  deftpulcb.vtol.  Schncidw  ind.^.' %  retgtojum ,  num.  10, 
ft.derer.  d  ur  Gom.-tz  /.  r«ir. refol  1 1.  n.;6.   Vidc  Ioanncm  Dauth. 
f  rntl.  dt  teft.foU  7  oS .  v  b  i  d  i  c  i  t,  qu  od  Lu  b  eca?  diucs  b  u  b  car  u  r ,  q  u  i  1 1  p  u  1  - 
iramultatcnct;  fcq;in  ditlicili  capfa  pjtrocinatuin  ,  vbiprimode 
uaii poflc/Tionc ; dcindc  deiure ,  &  ficdc poif.  flbrio & petitoriofc- 
ultura?qua,Iitum.Ca:tcrulocusfcpuIchri,nucdc{iinatus  fcpulturis, 
icitur  ccemctcri u ,  gnrcc Kotunntiov  krm  $y.oiy.zv,dz  murc  racio, Mo  - 
tumentum,  quod  gra:ci  *cuvora.?t<,i  uicunt,  cfl  inanc  fcpuk  hnim,  Sc 
|uod  line cprporc.Sucton.  Tranq.  tncUnd.  vocat  id  bonorarium  tu- 
:iuIuw.At  fcpulcluu  ipfum,  cil  lot  us  rcligiofus^propter  raortu  fi,qwi 
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fcquarrere,&qujcfitaconfcruare,  Ccnnan.f.  (pmmeit.j.r.S.  &lil  f. 

fomi»..?.n.j.Atgcneraliterpro  quibufcunq;bonisaccipitur;  vt  nomi- 
ncpatrimonii  intclligamus ,  quidquid  continerur  appcllatione  pc- 
cnniae,;.  retappcllatto.n  rttb. fign.T)  iftcrt  patrimowium  a  pcculio;quod 
patrimonium  fitcorum,  qui  fuiiuris&  potefi:atis,adeoq;  patrcsfami- 
lias  funt.  Pcculium  vcro  cll  filiorumfamilias , &  aliorum.  Hinc  curri 
patcr  de  patrimonio  ftatuerit  pcr  tcitamcntum.inofFiciofi  qucrcla 
poteft  intcndi.  Pcculium  vcro  ad  qucrcbm  inofiiciofi  non  pcrtinct, 
Borch. adl.patcrfamil as  de vtrb.fig*.  Balduin.  adttt,  t,  Ub.  2.  Infl. 

I  I.  1 

Cum  aer  eius^^vfus  communis  ft  ,fcut  &a~ 
quaprojluens  ,mare  &  litora  maris:  qmritur, 
<2iAn  is  qui  ex  (oli  odore  velfoetore  aliquo  locum 
reddit  pejlilentiorem  interdicio  ne  quid  in  loco 
fublico  teneatur?  quodputamus. 

Xtxt.  cum gl  1/.  not .  m  1 2.  §.  tdem  ait  ft  odore ,  D.  N*  qttiH  in  loco  publi  $, 
Idcrn  efr.ficorrumpataCremapponendoftercus  vel  apcriundo  cloa« 
cam,/./.  §i.D.ieCleae.  &  l.pn.^.pe».vbihocnot.^l  Qyivtaut cUm  F.t 

idcoPrxtor  introduxitduointerdi&a  dc  cloacis  purgandis  adfilu- 
britatem  ciuitatis.  Cccpol.  de  {■auit.  ruftprad.  '.^/.Hinc  nrc  fumum  cx 
infcrioriardificioin  fupcrius,necexhocaquamin  infcrius,fincfcrui- 
tutcconftituta  cmittcrcpotcll,/./i.«ff.  §.  Artff.  D.fiferuitwvmdtc.  Imo 
fi  quisfumocorruptoaliqucmpcr:mcrit,pocnacxtraordinaiiatcnc- 
tur,  l.folicttatores.  £.  t.  D.  de  exttaord. cnmimbut  Cccpol.  7.  loco  »'--.  r .  &  de 
fetwt.  vrb.  pnd.cap.  s3-n.2.  Sic  vicinus  non  potcltardificarcin  folofuo 
iuxta arcain  vicini, quaefitad  triturandum  granum ,  n  : pcr«cdificiuni 
impcdtatur vfusarear,  quia  ventus  retinctur,/ /7.5./?".  &  ibi  Bart.  & 
B.dd.  C.defiru.  Quod  verumtamcncft>fccnndum  l>a!d.  ibid.  Siarca 
in  aliolocoficri  non  poffit,  Jttm  li  vcntus  non  poiTit  venirc  niii  abc.i 
partcaqua  ardificctur,&  nifi  pa&u  fitin  contrarium.  Ccepol.  defct*, 
ruft.prad.r.  43  n.  tbixn-tddtt.  Duan.ru.  dtft>.  anmu.fap.  s+.  Coraf/, 
Ui[itQ.2+,num.4,  ^ 
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Qttidnam  per  Aquam  profiuentem  intelligi- 
r?  A.  J^Qunquid  aliquis Marenjelaito^uem 
ari*  cufum  aut  iurifdidionem  pr&fcribcre  po- 
ft?  B.  Suntnelitora  communia  ?  C. 

i*-<  .fe4  t5^3M&^»/i  i^'4l^\4.^  rT*+i\  '  "^S^^SKWcS 

A:  Pcraquamprofluentem  non  intclligitur  aqua  pluuia,vti  Ac- 
rlio  vifum  cft,  m  /.  Infi.  dtrtr.  d'utf.  Quoniam  aqua  pluuia  cadit>& 
m  cccidtrit,vt  plurimu  non  procul  fluit.  Ncc ip'  um  flumcn. Quia 
minanon  funt  communia ,  fcd  publica  §.fltmina  Infl.  eod.  Scd  aqua 
minis,  quam  e  fluminchaurirc&  vticuihlKtlibcrum.Cuiac. bn ttt 
.  Vacun./.  dtcltrat.  10.  n.j  &  4-  Doncll.  Comm.2.  Mynf.  §  /. 
« DirTcrt  jquaproflucns  a  fluminc,  ficut  pars a toto.  Flumcn  enim 
quod  intcgrum  fluminis  vfum  pra*bct,vcluti,nauigandi,pi(candi. 
aqua  proflucns,eft  pars  cius  quantumuistcnuis,  quar  noninte- 
imfluminisvfumprsflat,  fcd  potandi  &  ablucndi  tantum;cum 
niqucquem  aqua  non  proflucns  prarflarepoflet,  vt  ftr.gni&pares, 
c.Ub.  2.  itttiu  D:or.  Adcoq; inter  flumen ,  &  aquamfluminis,  quo- 
vfum,di(crimcn  cft,  cum  flumcn  fit  quali  totumaliquodiaqu* 
loproflucnsinlingulis  partibusconfideretur.  Aqua  itaquepro- 
ens,  nihil  aliud  elt,  quam  aqua  fluminis.  Hotom.  .«$. crqmd;m 
•ur*!i,  2.  /»?.  de  rtr.  dntf  Doncil.  d.  loc.Hxc  nullius  propria  cfl,  cum 
pcrpctuofitcurfuj&nulquam  lococoniiflat.atqucadcoomnibus 
communis.  Flumen  vcro,quod  vttotum  confideramus,  finibus 
iufq;  tcrritorii  conduditur,cohibctuique.  Hic  dccoquxritur. 
uqutmdtutrttculo  flumtnitpkbtut  folus  pltosbtv  tnnu  p.f.a.us  ift,  altum 
Um iurt  rti volenttm prthibert pofit ? Quod  adfirmatur, (iqtttfquam  7. 
du. &  ttmp.prafctipt. vbi  ICtus  Martianus  loquitur  dcco.quioc- 
pat  u  m  a  fe  I  ocu  m  n  o  d  efcr  u  i  t ,  fcd  ad  b  u  c  r  eti  n  c  t ,  vr  />4f  r  f  *  x  /.  1»  /«n- 
m  tn  pr.ff.  dt  7  v.  diui/  Et  ita  non  dbftat,/.  prafirip*.  4;.  D.  dtvfueap.  lbi 
m  ICtusPapinianus  loquiturdc co,  qui  locum  occupare  eoq;  vti 
fiit  Wcfenb.  ie  $  2.  Inft.  tod.  Cuiat. dd d.  I.  +j. dtvftuap. 
B.    Quodadhrmamus.  maximc  quoad  vfum  &iurifdi&ioncm9 
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non  autem  quoad  proprietatem ,  qux  aliqua  praefcriptionc  vcl  con- 
fuctudineprarfcribinequit,/,  >liltg<ntcrftn  fii.C.  detqutdiMu.  /;/•.//.  Sic 
Vencri,quiGulphummarisAdriatici  tsntotempore  ctiius  nonexfht 
mcmoria,  poffidcrunt,  ipfum  Marcquoad  eius  iurifdicrioncm  pr.v- 
fcriptionclibiacquifiuerunt,  vt  nautistranfcuntibus  rccle  ve&igal 
imponant  acbonaiisj  qui  id  non  perfoluunt.confifcare  vjlcant.Eo- 
■dcm iurc  Iaucnfibus  marc  Ligufhicum  fcruit ,  vt  copto* c  rcfcrt  Cor- 
pol.  defiru.rufi.prnd.t. 26.^.7. 6:  10  Sic  ctiam  in  BoruiTia  non  liccto- 
mnibusIegcrcSuccinum.in  litore  marjs;  fcd  foli  Ptincipi  Schncid. 
4d 5-  &  qutdcm.lnfl.de  rer.  diuif.  n.  4.  in fii.e. 

C.  Ncgarihoc  vidctur,  tr.l.praftrtptto  48  dt  vfvdtp  J.QUid  ttj.lt  ore, 
D.  de-tcq.rer.d0rn.L4.  D.  dcdjwr.r  f  cl.  quibus  locis  ca  piiblica  Jicun- 
tur  ,  qua:  fpecic  a  communibus  diffcrrQ  tx  diuifionc  hic  propolita 
conftat.  Scd fcicndum  eft ,  quod  vocabula  quardam  aiiquando  con- 
fundantur,rcrura  autcm  difcrimcn  fatis  exadteobfcruetur  ,idocquc 
nonabfolutc  publicadicuntur  flumina,  tr.dj.  quod  m  tttc*e:  Scd  ita 
(tcut^a, quein  nuilius  funtpatrimonio,  vt  occupadoacquiripo/Tinr, 
hoceft,communia,quod  probat,  l.qu.t»  nujo.  d.  t.  Boivh.  tnf.twt, 
qudfint  regali.1,  vum.  17. m  vftb.fcud.  Wcfcnb. »«  §.  /.  num.  S.  tn  $.  3.  r.u. 
2  j  t.  infl.de  rtr.dmtf. 

I V.  \ 

H aud  incommode  hic  cjuxrtpote/?:  Anficfuis 
longiftmo  tempore  molendtnum  feudi  iure  ha~ 
butt,ad cjuod  fubditt  tanto  tempore fumaitum 
molendum  detulerunt ,  fubditis  tlhs  tn Jr.periori 
fltim  inispartealiud  ^dificarcin  propriofundo  li- 
ccat  ?  Quodputamw.  A.  SedjfUidfifubdittlcn- 
gifitmotewporead  rholendtnum  domini  iuerint> 
an  ijexhoc  tnjuturum  cogi  pofunt ,  z-t  ibtdern 
molant?  Qtiodnegamtts.  B. 

A.  Li- 
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L.      I-icitumcnim  cflinproprio  ardificarc  ad  fuam  vtilitatcm  & 
nmodum,  quamuisaltcii  perconfequcntiam  noccatur,1. fl<m;num 
5-  v/r.  verf.  nequetmm,!.  P  oculut  26.  vtrf.  quamnu.  D.dt  damn.  inj 
ide  cum  co  quitollcndoobfcuratviciniardcs^quibusnon  fcruiunt, 
lla  compctitactio, /.rwrof»^.  D.de  ftr.vib.pt  *\i  Secus  tamcn  fi  ad  a*- 
alationcm  domini  ardificaucrit,/./. §.dcttt<j?te,i  2  $.tdtmlabto, D.de 
.  &  aq.  pru.arc.l.  opm nouum 2.  D. dt oper tb.  publ.  Qnia  malitiishominij 
Da  cflindufgcndum,/.  tnfundPjVtrf.conp.ttutmWyD  dtrti  vmdtCat.Qixl. 
obf.  6p.nv.  x?»ln  dubioautcm  pra?fumiturquis  potiusadfuum  com- 
\odum  quam  adaltcriusiniuriamaedificarc,  vg  l  mtritoji.D.p-ofoctr9 
•'^.l.dnlwf!ir:.dedoto.  Alciat.  ^.j.prefumpt.  mti  Mynf.  t,fpnnf.St.fiu.7. 
^i\\\.d  cbf  6a.nv.30.  Noccndi  cnim  animus,  vbijcvtilitatcapparcr, 
lon  praduinitur,  Akbt.  drpta-jumt.rtg.  j.p:*fumr.2j  Gail.    /010. Wc- 
feob.<»*/If*.»to.     r>^'.  Sicut  nccindubio  ad  iniuriam  vcl  a:rau'i- 
tionem  tcrtii  quid  ccnfcturardificatum  vclfactum  igl.ml.  fl4m.tr,  uh..§. 
fin.  de  damr.  infi&,  G.iil.  d.  foc.num.  21.  Modcft.  Piftor.  conf.  /4.  num.  g. 
Alitcr  ctiam  dicendum  vidctur,  fi  quis  prarfcripferit ,  nc  quis  vicinus 
molendinum  in  fuo  faciat ,  Schucidw.  defeud.p.  2.  q.  i.n.  46.  &q.  2, 
pn  tot.  velctiam  fi  confuctudin-  nouum  Molcndinum  cxftrucrepro- 
•Jvbcatur ;  vcl  ctiam  fi  commoJum  naturalc  fcu  aqua?  curfus  folitus 
perrcftagnationcmautalioquocumq;  mudointcruertatur,  I.7.  C.dt 
jtr. /.  D.  de  rtu.  i  /.  D. deaq.  qmt.v      .  /.  ne  /futd  w loi.publ.  Wcfenb. 
ton  .67.  ntt.24  Schncid»»' S  fl  n*mt9  »J  .//.  h  flit.de  rcr.d.utf.  &  imiuit. 
fct^.pA:t.2.  nu.  2 4. Ko^Dtn  dtitf.2^  vj  ttJe. 

1l>.  ftxlbusinttatt.  dt  k'<t.r6ripr.r,.4.  (j  5  Couzvr.inc.p-ff  (f-ry  fV;<V£. 
Ur.m6.m2  p.rchcl.  S.^.Borcholt.  mt.v.vi.  Qvdftnt  *eg*l.  Rauoclr, 
QaiaircadmoVndinumalicuiuscrt  mcra:  facultatis,  cV  quxinmcra 
faculutcconfiftuntjprtffcriptionc  non  tolluntur,  l.xiamptibluaw.jf. 
dt  fupxbu  Coraf.  bl .  6.  r>,tf,  >  II.  •  ap.2t.  »,  2  &  2.  ncc  cx  his  qua:  gratuito 
6ant  vllotempoic  iusacquiritur,  ar^,  /.  qutimi  famihatttaiu ,  D.  deaa\. 
}  /'/.Gail.*.^/  iS.hu.j.  Qnopcrtinct  quodisqui  longilTimotcm- 
porchofpitio  rcapitalicuius  familia.'  nobilcs  non  litobliga-us  ,ncc 
ciushxrcdcj,in  Kiturum  prardictos  nobilcs  rccipcrc.  Innoccnt.m^. 
lun.EuUfidtcauf.pcf. &propr.  Ita  vafallus.qui nonrcquifitus, nulla 
pj  imtncmonaleicmpusprarftititf(  ruitia,abm  non  libcratur,  aig  §. 

li ■tttbtiw**yltemi0  ey  &  ht  r.ut.  M  itth  dc  Atfliifr.  ftf.  fidt f.uj.ti  f. 

tsUt:u,l\       tionisciljquii  poilcifio  cxa<ft  bus  nurc voluntariij 
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nonscquiritur,  /.  ?re  u^,Dtde  dtmn,  irfcft.l. fiinwec ftnMiD.de aql 
p!i.  dtt..  /.  2.  D.di  v.tpttbl.  fine  qutprdfrtptie  non  pTo:edit,l.(inep9jftft:oneyD* 
dcvfw>.  DiciturjquodrcsjH.vufucultatis  non  prafcribuntur.  Efl 
n.rrtq;facultasquardam,  quxnondl  racra,  fcdcx  qua percxplicatio- 
n<  ru  a&tisquxritur  nouum  ius,  vtatftro&cxceptio  Iu  taii  poteftati 
ac^fiircn  fnlta  iura  ita  cfl  aquum  prxfcribi,  licut  iplis  quibus  iam 
f]'Krfni;.Soc]  vbi  cftcalis  facukas.cx  quaper cxplicationcm  a<5tus,nul- 
lumius,  nuJlaact;o ,  nuliaexcepti  •  qu.vri  potcft,  lcd folum  iniurgii 
cxplicatiocius, quodinlibciocxplieantis  usbitiiocotf  irdv.t;fiait 
cft,  iread  Ecck  fiam,  vcl per  viam  pubJicam;  &  tunc illi libcruti arbi- 
trij  nunquam  pntfcribitur,  d.f.  vtaw putticam.  Ylxc  clcgantcr&  Jatiua 
cxp!icant,Cor:if.(/.  cap.  21.  Schurff.  conf.  69.  num.24.'  n:t.  t.  Godcn.  r* 
tonf  1.  f9L4.1t  Modcfl  Piflor.vc/.  2.cetf.  14.  ut.ij.e?  feqq.\Crcfenb.  i* 
parat.  D.  detefc.  vendit.n.  6.  & cotifil.  4*m  ?*.  Vbl cUg.  Pct.  Fridcr.  Ub.  £ 
demAud*tte,(*p.38. 

Traterea  aluzres  fiint  facr&>ali&  re!/vicfi,af?£ 
fancia.  Hinc  dercbiu  dubitatur>an  caobncccfi- 
tatem probabilcm  & cuidentcm mamfejlan.erv- 
tditatemetiamfine  confenfi  capitult  velfuperio- 
ris  alienaripopnt  ?  Qtiodputamus.  A.  A 
quidScclefu  &  rriimjlertomandata  &  concejft 
esl  iurifdiclto  ?  B. 

A.  1<xt.\nc.  fineexc(p:'mt2.q.2.  Caufaautc.ob quam  rcrumqu 
rdndamfacrarum  alienatiofjiri licpoffic,  duplcxcft:  Vna paupcru 
alimonia,  magna  furgentcfamc,  &  annona?  caritatc:  Altcra ,  facra  ac- 
disinftauratio,  malcmatcriata  &  ruinam  fcre  minitantc  domovni- 
uerfi.  Vtraq;caufaiufla  &Icgitimacft.  &  quodammodofolaad  ciuf- 
modi  alicnationcm  fufTicicns:  Ci  modo  alia  rationc  huic  necdfitati 
mcliusfubuciikinonpotuiircprobctur,/!./^  vbi 
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;J.  6c  T>d.  C.deSS.lcdef.  vide  Vmclladt.  /.p.j.num.  it.C.debon.mat. 
othm.  r*^>.  f?.Vafq. 'fi*/?.  qutfl.32.t1. 14  Primum  cnim  proptcrquod 
numqiiodq;crttalcilludmagisefttaIt:Atcjuiruppc!lc\racra,a?diura 
icrarum  caufahabctur,iifdcmq;cum hisfruiturpriuiicgiis,f.*iacMrir, 
tfent.  rxtomwi.Ergorcsfacras  alicnarc  licerc<ad  confcruationcma;- 
lium,  carumq;  inftaurationcm  confcntancum  cft.  Dcinde  pictasac 
•cligio  chriftiana  fligitat,  vtquoquo  modo  fuccurratur  hominibus 
egcnis  &  in  magna!iccc(Titatcconftitutis,rf././4WJWw,f>/.y7 quii.  CM 
a-.  >-;.  Vndebona  EccIcJixdicuntur  p .iflim  putrimoniapaupcrum,c. 
fin.  16  q.  1.  Egcntumq;pabuljintcr  piascaulas  cnarrat, /»»/>.  in  §.inttr- 
diurnm.  Autb.dt  E<clef.  C^iid?quod&procgentibus  lcx  intcrdumaut 
corrigi  aut  mutari  potcft,  A uth.  dt  mntb^. stiund.  nuker..  in pr.  tcllat.  1.  & 
l.  ajfiUuu.  C.qwpcth  rtfitpt^Mott.Quln  lmo  ncccflitatistcmporepotelr. 
a&us  expcdiri  abfq;  confcnfu  illius,qui  requiri  dcbct ,  vjr.  L  tutcr  qui 
ttptitortuwy  D.  dt  *dmi*ifi.  tut.  Sicut  ctia  Epifcopus » alienarc  tunc  po- 
teflbona  EccIcfiarinconfultoPonti-fice,  non  obllante  iuramcntodc 
nonalicnando.  Abb. inc.  fin.tol.fin.diiurttur.  Piura  videtcapud Nic. 
Kcufneru  m  kbr. 2.  tenfutt. qutfl.  t.  Duarenum  de  SS.  Ut  L  mmifi.tc  bentf. 
Itb.  7.f.p.Prxdidisitaquc  cafibus  rcs  Eccleliaflica:  alicnari  poffunt. 
Alias facrilcgium  committunr,  qui  ciufmodi  rcs,  qua: nullius  in  bo- 
msfunt,&diuiniiuriscxiftunt>Dco &Ecclcfiae  auferunt.  Quin  8c 
L   rcsfacraromnino  nrofanar  fieri  non  dcbcm,/. mttr 83.  §.ftcrMtt>.r.de 
\trb. cbltjt.  Quod adco vcrum eft , vt fi a maioribus  noflris aliquidad 
fv  impioscultus  legatum  flt,  ciufmodi  a  poflcris  in  priuatum  patrimo- 
K:?imim  rcuocari  non  dcbcrc,  fcd  abimpiis,  admcliores  magisq;pios& 
&ipeogratos  vfustraduccndas  &  conuertendasciTc,r/*f.  int.  ttgaum  16» 
Ltvju&rfvf.  l'g  \v'cfenb.  4d  §.  8.  bft.de  rer.  dmf.  SchurfT.  confil.  48. 
M^&nr.^Sint/uin!  1       iilis  bonis.qua?  Ethnicorum  facris ,adcoquc 
>pii>  cia?i:>oiViisfucrcconfccrarn,ii'ananiqiicfifcovindicantur,  /./.  C. 
dtpjg:>;  Sccusefr  vbires  EcclchV  &  Dco  attributafunt.  Hic  dcco 
quttiipotclr.  Anncrcftefeccrit  Laurcntius,  volcns  vitam  patris  a- 
mittcrciquani  Ecclefiarthcl&uros  prodcrceosq;  tyranno  tradcre  ? 
"Btrc^tcfccini-couciudcndumcftjPhilippi  in Ef&«,&Godcu  tttqtu- 
fhmb.Eib:-.  tSytjUik.  77. 

fi    Eccicfix  &  miniftcrio  cx  Icgibus  &  prxccptis  Chrifli  iurif- 
ditlioneinnoncucconcciramjcui  ipfoiure  non  cohxrcre  dicimus. 

'  •  N    a  1.  Scri- 


i 


V 


EX    TNSTIT.    TMPF.R.  *r 

Ad  muncr..  p  urimonialU  quodattinct ,  fiquidcfnca  (unt  ordinatia 
&  legitima.quar ad  Rcipub.  ftatum  tuendum  pcrtincnt > ncmini pro- 
ftdo  ea detrcctarc fas  eft,  Unt/llw,  C.  dt  Dtiurumb.  Si  verd  ea  fucrint 
cxtraordinaria  vt  fu  nt  co'  lcct  a*,q  u.r  finc  vlla  legis  prouifionc  pro  ar- 
bitrioMagiftratus  intcrdum  fubditis  indicuntur,  iis  Ecclcfiss  non 
fubijcirnanifeftum  cil.f.pla^tr^C.de SS.E  cl.  Quod  tarnen  cum  cxcc- 
ptionc quadam  intclligcndum  cfl*e vidctur :  nifi fcilicct aut pictos rc- 
lig;oq;Chriftianaaliudfuadcat  autnili  lumma&evidens  nocflagi- 
tc  t  Rcip.neceflitas,cui  mcrito  parendum  eft.  I.  rntc.it  rffi  .conf.  Mag- 
num  cnim  telum  cft  neccflttas ,  caq;  Icgcm  non  habct.  /.  2.  C.dt  patrw, 
qutfildft.  Nam  fiob  graue  aliquod  &  prarfcns  periculumautoba- 
Jiamcaufamin  quacommunisvcrfatur  £dus&  vtilita';  publicacxtra- 
ordinemaliquod  tributum  neccflarium  indicatur.  fiquidcm  aiitcr 
huicrci  fuccurri  nequcat^arquumefiadomnes  tllud  pcrtincrc  quo- 
rum  intcrcft: ,  &  parcem  ali^uam  iliius  muneris  fcrrc ,  licct  hocftt  ex- 
traordinarium,'./K^m«/,/.w»t>»/w,  C.  deSS.Ecd.  Publicaenim  vtili- 
tas  cuilibetpriuilcgioantcponcndacfi.  $churff.confil.44.n.iS.cent  1. 
EtquodgcneraJiter  indultumnon  includit  caiumpublic*  Vtilitati 
contrarium.  Duarenus.ir  SS.EccLmin.u benef.lib  j.c.10.  R.cufn.2.  ton* 
fuL6.Th01mng.decif.ff.num.22.  &  ftqq*  Illudobiccr  hoc  Iocoqua?- 
rcndum  efi,  An  ius  zttfro^^tt(tquod  fifco&  Rcipublica*  tndulgc- 
tur,ctiam  Eccltliff/ttemq;  pixcattfxcompctat  ?  Idquodfaneccrta 
&exprcfia  Icgcdccifuiftnon  rcpcritur;  fcd  tamcn  cxiis,qua*ccrta& 
cxprcfiafuntiIIudcoIIigcre&ratiocinariIicct./«^././/.rff/^f/'«ficit3q; 
in propofita quaftioncpraEcclcfiartcteconcluditur^cum  fatisco- 
fiat  quantum  rauoris&  bcneuolentianllislcgcsaliasconccflcrint,  K 
g  de  tr dnftd J.meh.mpr.xbt.ptetttu mtuitv.de alttn.&  ctb.leg  Itcmq;  quo- 
tics  Ecclcfia:&fifciiuraxquiparcntur,A/£*.C.</<SS  Ecd.S.fitmnutiuncl. 
^/./<M/6.J#Bo»i4/^«.r<^.£tf/.Dcniq;quaIisratioproreIigioncfaciat,  /. 
fint  ptrfontt.  derelig.  &  fumtib.fttn.  ncc  non  tam  intcrfit  Ecclcfiar  &  co- 
rumcjui Ecclcliarcomparanturquam  fifci  vtqusrillisdebctur.pccu- 
nia,  tmprimis  cxtrahatur.  Ex  quoafilcoad  Ecclcfiani,abecclelia 
ad  piam  caufam,apiacaufaad  alimcnta  rcCte  &probabi!itcr  argu- 
mcntari  docct  Eberbardus,  inTopp. dd.loiu  Mafcard.  deprobtt.vol.  r, 
UKL4i6.num.i4  &ftq.\Q*nX.onycn.dtctf.28.mrn.2f.&47.  Tiraq.«i 
trsft.Jepriu.pUcaufi.ptiuiltgio^w.Modcfi.Piftor.i^ 
Schultcs.r»«i#f. 

Iff    s  Vll.Uligf- 
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gcncris  conucrio  morc  procreantnr*    Er  pcr  formam  ccrtcvnum- 
<juodq;  id  cflquodcfl,/.  l*U49m,p,fiq$H    ^,D.a«jf.x6i&.adeo  vteamu-» 
tata,mancntcetiam  corporcnoncadcm  rcscffe  vidcatur.  Sitamcn 
ific  parttu  formam  hulnanigerieris  non  plancabijcitjiomiiysappcl- 
Utionc  continctur,  &  fub  cdifco  dc  rcligiofis  comp:j:hcnJitur'. 
Goedd.«/  /.tflintum ,  r.um.jS.nun;.  j.&  /f.dtvet  l/.fig.  Rationc  lcpul- 
chri  obitcrciicimuscrcdiroi  i  hmus  (icbitods  fuidcfun&iimpedirCr 
autrcbuseiufderri  lignaculaimponcrcabfc];  dccrctoiudicisnon  pof- 
fc,  tx  §.  bu  amew,  Autv.  vt  cum  de  app.  egn.  i.  cum  fit  6.  C.  defepulcb.  vioUt. 
Nccorpusbominisinhiimatummancat  &odorem  ingratu cxcitct, 
K'\pa..intr4iJMpc*fe)num.  102.  licctnamq;ip(idcfunctofjcilisia£tur.i 
fcpulchri  effyiuc  humatus,  fiucinhumacusmaneat,  cum  eius  corpus 
omni  fcnfu  carcat:  tamcn  imprimis  viucntium gratia  fcpulturarc- 
perta  cfr,quibus  cadauera,  tanquam  naripus  fa-tida,  &  ocalisinfeftaj 
ocultantur.Scc.  R.ipam,</.trrf#.  num.  y$,  &  9p.f4t.text.mt.  ftntptrfont, 
&/.necorpora.  deredf».  dr/«r»jr.jf.f.Cumitaq;nxcrci  dilationcm non 
rcc  ipi.it,idco  prohibctur  defunetorum  fcqucfTratio,ii'£.  f.fin.dtappclL 
Jtcip.  Co>n.r.Jepioifff~.<xtc.f.i.C4p.6.(;u7n.  tof. &  4.l*(f-1'&p. 2. CMp.^.num» 
4.io.&fcq<j.  Qnod  fi  facit,  non  folum  amittit  debitusn ,  vcrum  ctiamE 
aftcrum  rantundcm  foluerc  cogitur  hxrcdibus  dcfuncn  pro  iniuria 
illata  :  publtcata  infuper,tcrtiapartcbonor:::n  ,adcoq;ipfonotato 
infamia.  tx  Aw.b.  uctn  <]a>  domum,  C.  difcpuhb.  rio'ut.&  Autn.vt  d.f.nttt 
ftufun.eornontnivr.a  relccll.j.  Catcrum  pcrna  CCcditOTum  fcpnltu- 
ram  alicuius  impcdicntium  olim  fuit  zj.librarum  .iuri , ■'.  n<m jtt  tnttt- 
jhir.yt.C.dtif;  r  c.vioUt.  Maximcctiamlcpulchrorumvioljtionefji- 
r:um  &dctdlabilc  fcelus  fcmpcrhabitumfuit:  vnucaGordianoljc* 
fr  rcligionis crimcn, a  iulijno vcroproximum  facrikgio  nomina» 
tur,  txl.i.  & /.  C.  dcftpulcb.vtol.  Schncidvind. 5  rel'gio(um ,  num.  10, 
Jrft.derer.  i  uv.  Gom.tz  t.vtr.rtftl.it.n.tf,    Vidc  Ioanncm  Dauth. 
i»rr4^?.^r«/?./ff/.7o/.vbidicit,quodLuhcca?diucshabcAtur,quifcpul- 
chramultatenct;  fcqjin  difficili  cauf»  pjcrocinatum  ,  vbiprimodc 
quali polfciTtone ; dcindc de iurc ,  &  fic  de poff.  flbrio & petitorio  fc- 
pultura-qualitum.Cartcruiocusfcpulchri.fiuc  dcfiinarus  fcpulturis, 
dicitur  cccmctcriu,  grxcc KoiuiiTHCtcv  a-ro  ? xc///«a»,dc  mutv  ficio.  Mo  - 
numcntum,quodgraci>ca/i'OT*?>?ot  dicunt,  efl  inancfcpukhrum,  Sc 
quod  finccorpore.Sucton.  Tranq.  tncUnd.  vocatiu  honorarium  tu- 
1 11  ul  um,  A  t  fcpulc  lu  u  ip  fu  m,  cillocuirwIigiofus^ropterrnortuu,ci«i 

iu 
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in  iftumlocumillatus  oft;  Grarci  vocant  xotntTvifUv,  Brarch./»  /.fiflw ;» 
ttft^mtnto^dtvttb.fign.  Addc  £ri(Von.;r.4nf<f  /f.&ttf, 

VIII, 

Sancls,  res  dicuntur ,  qu& fanclwnelegum  ad- 
uerfus  bominum  iniurtas  jirmat&  atty  tr.unitA 
funt.  Hicqmritur:  J\Qum  murt  in  ciuitatibus 
Ctf  municipiis  etiam  intelligantur  Sanffi ,  ita  vt 
in  tranfgrcffores  pcena  capitis  conjiituta ftt  ? 

Licct  multi  in  vi  bis  P^oma?  muris  tantum  idobtincrc  vo!unt.  Dc 
iurc  tamcn  vcrius  putamus,in  aliarum  ciuiratum  muris  idcm  obtinc- 
rc,cum fan<5ti  funt,/.  fin.D.dt rer. itu y?adccc] ; ctiam  pcr  hos  cgredi  ab- 
ominandum  &  hoftilc  vidcatur,  d.l.fi  .  &  dcnicj;  fccuritas  ac  publica 
pax idcm  rcquirat,/4c./.,j  §  mbeU>,%.ncc r.on  ttfi  D.de rt mtltt. Romanui 
finguUriy  289  idq;  velmaximc  tcmporcgucrraracbclliproccdc/e  vo- 
lunt  Du.  vidc  Hocr.dec1f.2s1.  Barc  xnl.fiv.dtui.  dtutf.  Ang.  &  Dd. 
tn  §.far,fl<t,  Inft.  d.  t.  Menoch.<z.  arb.  ctrt.s.cafu^jj.  Goild.  adl.j.nun  . 
17.devttb.fig".  Similimodoadcxcmplum  murorumvrbis.fi  quisval- 
lumtranfccndit,  autpcrmurum  caftraingrcdiatur ,  capitcpunirur. 
Si  vcroquis  fofYumtranfiliat,  militia  rcijcitur,  l.defettortm tz.  §.  m 
btB§  7-  D>  dt  re  nnl  t.  Idcm  quod  dc  muris  &  caftris  di<ftum  cft , 
ctiam  in  publicis  carccribusobfernatur  ,  Bofl.  dejfiall.trt.  Nam 
cjuidecarccrc  erupcrunt;  fiuc  foribus  cfrradtis,  fiuc  confpirationc 
fr&acumcxterisquiin  cadcm  funt  cu  ftod:a,capitiscondcmnantur» 
/./.  D.  dt ejft *tl .  &  txp'U.'ntr m.  D.detvfii  d.rtot.  Quod  fi  pcr  ncgli- 
gentiamcuftodum  cuafcrint,  leuiusaliquanto  puniuntur ,  tx  d. !.  1. 
P!a?rumq;autcmcontra  vigi!es&  cuflodcs  pra-fumptiocft,  Bofl*.  dt 
ftffttji  .t.um.  7.  vidcV c fenbcc.  inp4rar.de  >jfr4d.&  expif.  Fachincus 
nofrfi-t  e ttbr  gsonno  c*:.6j  Kuifn. dfit.j.dertb.futfiis.  Etfurcasqui- 
bufdam  fanctascffc  placct ,  quas  ncmini  priuata  authoritatcrcficcrp 
licct,fineiulfu  principis,aut  prjefidisprouincia:.  Bald  ml.tlprocttrato- 
re  m ff.C.M  *ndatt.  Porro  Icgati  quoq;  Kcip.  tam  belli,  quam  pacis 
nuncii omni  iurc  SmcYi  habcntur.  /.  Sitttlnm  s.  D.dtTcr.diutf.l.fin.D.U- 
puw.b.  ltaq;  cos  violarc  ncmini  fas  cfl  Bart.  :n './.  nttm.  2.  D.  a<i  /..  /  /. 

Utiifl, 
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M  tifft.  Crterum  vt  legatorum  R.eip.  fi.c  hofpitum  non  vtolando- 
rum  magnacftrcligio,  Arcad.  tnl.vlt.  %nurimontun>t  0  d>  M#».  &  hart, 
Mofcs  Ueuteton.to  PauI.J  Ytmoth.j.O  H  br.  6.  adcovthofprshofpi- 
ti  fti im  in  bi.Uo  ptrccredcbeat,  vndc  hofpitaturi  olim  ramum  oluix 
in  (ignum  picis &  fceJcris  prarferebant,  vt  cftnpnd  Maronem,  l>b-.3. 

m  auttcflcram  confcrcbant hofpttalem,quarn  confrinecrc rcligio 
crat.  Plaut  wpa  .&  C-jitl.  Cilncrus,  d.lo  . 

IX, 

Trxtcrea  alU  res  funt  mobilcs>ali&  immobtles. 
Vnde qu&ritur. :  Ouibtus  annumcrcntur  Partes 
metaUic^  A.  Anui  reditus ,  2.  Pecunia  nu- 
mcrata  ?  C. 

A.  ImmobiHbus  adnumerari  verius  cfl,  quamuu  fruftus  qui  'n- 
d^  pcrcipiuntur,in  rructuum  renafcentium  numcrum  no  rcctc  rcfe- 

•ranrur.  Vfusautcmhuius  quxltjonismaximuseftin  foro  Saxonico. 
Eocnimiurc  maritas  Iucratur  dotcm  in  mobilibus  conftftcntcm, 
VinlcpartesmctaJIicarcinon  obucnicnt,fiuc~cuum  vcr6,  quos  indc 
viua  vxorc pcrcipit, confequetur  &: ipfos  fruclus :  & ita conftitutum 
cllin  tf)vtE  eftotj!i  2$.part.^.  Eadcm  ratione,pater,quiinaducntiuis 
bonis  libcrorum,  quosin  potcftate  habct ,  conftquitur  vfum  fru- 
ccum ,  non  coufcquctur  fru&us  cx  partibus  mctallicis ,  fcd  duntax  it 
borum  vfuras  vclcommoditates.Bald. '«/.^  ft'*  7  §  fafuniwHizjv.fc 
Lz  cx  hoc  dicit  Bart.  D.Sil.mtutim.vidc Iacob.Thoming.  tn  dtctf.queft. 
fc.vbi  h  inc  matcriam  in  vtramq;  partcm  difputat  Hotom.  lib.  1.  amt- 
lah.  f  (;]*.. .//. 

B,  •  PiariLj;pcrpctuoscenfus&rcditus,vcIquid;bcnturad  lon- 
gumtcmpus,  puta , ad triginta  velplurcs  annos,  vulgo  £rbjmf<ot><C 
vPacfcfC  rcbusimmobilibus.  Clctrem.Extr:  ^.lurr.^annutrcd-.im  dt  vtrb. 
y^».  »^./ (t  ijuis  tri(jitt  tne.',de  /f^./.Tiraq.wi  trail.  Ugn.%.i. gl.6.num.4>  vbi 
omnesita  tcncrc  dicit  Molm-  dc  vfut  .quaft.  37.  num.  273-  vbipoftmul- 
toshancfcntctiam  communcm  dicit,  tcmporales.v<?r6,quiad  modi- 
c  um  tcmpus  dcbcntur  mobilibus.  Bald.  »«/.  hat  id\&ab.%.tu»  iBud.tutn. 
i.vtrf.iinanntfotkm,Cdefiiund.nupt>  Tit2c\.d>lGc.num.7*  adnumerant. 

O  Aliis 
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Aliis  tutior  vidctur diPcinc^io,  qua'  fumitur  cx obic&o :  vt  atitfumtf- 
rcnturimmobilibus,  fi  debeantui  cx rcimmobili,  quandiu  dicsco- 
rum  non  vcnit,Mnioct)nict(f«fl(5  fiinfeoz&fn/cum  cocafu  conf^ran- 
tur  fruCtibus  pcndentibus,  l.cum  qutdjitt,  }t.  i.fra ttreaz.  C.dt  tttr.  io\  !. 
iubeir.ustmll- pollbj^i+.c.sif  SS.  FAcl.l.bactdUiahyS.^.histllHdyt.C.dtffcuttd. 
nupr.  Siccx  rc  mobili,  puta  pccuniadcbeantur,  &  in  quibus  vcnit 
dics,  tiit  ftlU}  vnb b(L\$tt  fVi;n&/  adnumcrcnturmobilibus  quia  rcdi- 
tu*  ,qui  iam  incipiuut  dcbcri,  &  pro  quibusexigendis  compuita- 
c~cio,pro  mobilibusjhabcntur.  Alcht,  tn  l.mouintti4ii7,*;un;.7.  e  urb.fig. 
Bcuft.  dsmaftm.  cap.  68.  Gail.  J.06/T/0.  vbiin  4  cum  feqq.  vfum  huiiu 
quacflionisoftcnditin  rcbus  minorumimmobilibus  non  alicnandis, 
in  intcrdict.is,  quae  non  compctunt  pro rcmobili,  in  fatifd.uionc  i  i- 
dicii  fifli.  Mynf. /.  ob(.  69.  Schui  rf,  ctnr.j.  co-f,  74-  M.noch.  2. aib.  ind% 
qutft.cafu  23}.  num.2.6  > 

C.  Eam  fi  confidcramusin  concrcto,  vt  corpus  ,adnumeraimJS 
rcbus  mobiIibus&  corporeis:  KcmI.  4.iap  3  hinc  pecunia  prxfidii 
caufa.inarcarcpofita,  lcgatorcrum  mobilium  connnctur,  ( Jiibotus, 
79.§.i.D.dclegdr.j.  Diucrfum  cfl  li  nummi  in  arcuf.int  rcpofitiv* 
mutuodarcntur :  &tcftatorrcs  mobiks  in  c! rv.no  cx:ficntcslegarct* 
d.l.  g7-§  1.  Hartman.Piltor./i*./.^<M//.i^.:ja»;.  7  .  un»ftqq  Ai  ius  PintlL 
inl.t  pig.2.nun:.  4S.tumfeqq.C.dcborurv.'ttti  u  :  Sin  valcrem  tantum 
fpe&amus , rcponimns in  numcrum  incoi  poralium,  perl.  am,  uis  cf. 
D.itlegtt .3.l,pl*r,ti34.ltdfiduorvm>  2.  D.dtl<»  \i.t.  Sic  in  tclfcrafru- 
mcntaria  non  corpus,  fcd  quantitatcm  fpcetamus,'.^?»  uo  bovt.49  5. 
fiTtrto,  t.D.de  leg  K.2.!.Tittof(,ta,i7.D.eod.H.otom  qttafi.ilfaflt  ff.p^- 
93  intdtt.anno  Sj.  Bor  choh.mtracl.feud.  c.  ti.numtr.14.  Hotomin.  -;. 

Quibm  adnumerabimus Nomina  &  &£tio~ 
nes.  A.  Tijces.  B.  JMolendtna.  C.  J^Q?- 
ues.  B. 

A.  Rcuera  neq;  ad  mobiles ,  ncq;  ad  immobilcs,  fcd  incorpora- 
Irt  rcfcrcnda  funt,  l.k  Diuo  Pto.  §.#»  vendittoue,ff.de  rt  iudtc.l.pen.  &  vlt.  C. 
4$  nutdr.pTdfcnpr.  I.  oum  Tubtnuu,  §.  in  ptiuLo ,  & ibi  CofiaL  D,  dt  pi- 
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,•■•!.■§.  t4tn  rcf  (orporaks.  lnftit.delfg.  Guido  Papa:  qnafl.  201.  Arius 
VincW. adRubrtc.  C.  dcbo^.^aitrn.par.i.mw.24,  Vcrum  fi  ncccflitas 
vrgcat,  vt  nomina.ad  vnam  partem  mobiIcmfcilicct,vclimmobiIem 
refcrantur:  Tuncpro  rationcreicuiacccdunt,  vcladrcm  mobilcm 
vclimmobilcm,  eapertincreftatuimus,<r£.  l.Jiadtrfoluendun:,  7.C.  dt 
prad.  inirt.  vbi cautio  prxdii  donati  pro  re  immobili  reputatur :  Qn ia 
c.uiactioncm  habct  ad  rcm  recupcrandam  ,  ipfom  rem  habcrevidc- 
tur .iqutatltonemdert^.iur.  Sic  ctiam  fcruitutcs pcr  fc  confiderata: 
funt  iura  ik  rcs  incorporales :  fcrui  adfcripritii  rcs  mobilc* :  rclatiuc 
autcm  ad  fundum,  tam  hiqtiamillanmmobilium  iurcccnfcntur,  /.  3. 
D.de  Ju^r^f-rtcmp.prafctipt.l.^.deferuit.&aq.  Ncc  nouum  eft,vt  ac*cio- 
ncs  &ob!te;ation'-,s  ccnfeanturfeaindum  naturam  rci,ad  quam  com- 
pctunt.quippc  diuidua:  funt  vcl  indiuidua',li  rts  in  obligationcm  dc- 
ducta  Jn.rdua  vcl  indiuidua.  l.ftipnhttoncsmndtu.lu-itur,  l.  2.  §  &ha- 
fum9l.4S*C*ite  i.twevtiontj.D.devetb.obkg.  Cumtamcn  perfcvtpotc 
rcsincorporaLs  dinif  onem  non  recipiant.  Item  ccrtx*  vcl  inccrtas 
rcfpc&u  cius  quod  jbltgationc  comprchcnditur.  Alciat,<i./.wo- 
titntittiVyDM  vttit.Jrg  Comctz.  var.rtfolnt.tom.  j.cap.  10.  numer,  2.  Gaif. 
2,$bf.  11,  numtr.  10.  DU£  GlofT.  fibiipfi  contraria  ,in  d.  I.  moutnttum, 
V  de  verh.fig».  qux  nomnia  limp.Iicitcr  inter  immobilia  computat, 
camque  amplcetitur.  Iacob.  Cuiac.  ad  rtt.  feud,  cogn.  Scd  l.2.c.de 
ftruit.& aq.  qua  mouetuur,  lo'cjuitur  de  flruitu tibus  qua?  in  fundo  & 
rcbusimmobilibus  uimtaxat  eonfiftunt,  vt  indc  argumcntum  cx- 
Hrui  ncqueat. 

B.  Communitcrrcccptum  cft,cos,quicuilodi.Tcnufiin  ftagno 
hibcntur, mobilibus;  quipropagationis,  immob!ibusadnumcrari« 
Px  iori  ca(u  non  habentur  pro  partc  fundi ,  /.  13.  in jin.  cum  i.  feqq.  D. de 
acl.tmpt.  Pofreriorc ccnfcntur pars  aqua? ,  loogai.  D.  de  dtu.  ttmp. 
prdfitpt.l.tukemut,C.dtS$.  h.dtj.  Hartman.  V\[\or.  1.^^.24  num  63. 
cumfeqq.  vbi  fubiungitpifces  multiplicationis  gratia  poricosin  pif- 
cinam.pro  rata  ter.»pori*cx  aquitatc  diuidendoscire  intcr  hcrcdcs 
vafalli&cognatos.  in  pronunciando  infpici  tcmpus,  quofuntim- 
niiffi,  fubiungit,  numtr.  ^p.Schradcr.  dt  ftud.psg.  9.2.  prim.fecl.  4, 
&3- 

C.  Hxcadiuncca  rci  mobili,  puta  naui,  mobilibns  acccnfcri 
ratiofuadct.  Si  verorciimmobili,  putaxdificioadhxreatmolendi- 
rjum, ccnfctur  immobiic,  inftartcgularum domus^trgum.l.granari* 

O    2  tS.DJt 
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iS.  D.  de  acl.  tmpt.  M?nochiu?>  remed.  i.  numer.  24.  &  feqq.  de  ttcup, 

D.  Naucm  cHl  rcm  mohilcm  cx  eoconfiat,  quod  interdiftum 
vndc  vi  ad  rcs  mobilcs  non  pcrtinet ,  /.  *.  §  tliud  vtify.  6.  D.  dt  vi  &  vtar- 
pijtj.  Scd  fi  quisdc  nauc  vi  d  .icftuscft,  huic  intcrdicto  locus  non 
d\,d.l.t  §./?  rtw  denvit.  Eadcm  rationc  interdi&um  quod  viaut 
ela m,ad  fola  ca  opcr3  pcrtinct  q'ia:cunq;  in  folo  fiunt ,  1. 1.  $.  boc  wi  r- 
d  ci.it}>  4. D. Qjodviaui  tl  twj.fi  ui  m  feitnt,?  §.neta»W)Wif.{f.eod.  Qutod 
autcm  in  njuc  fit,  vcl  in  alia  qualibct  rc,  vclnmpli/Tima,  mobilua- 
mcn,  non  continc-tur  hoccdicto,  /  vtfutt,  2o.%.quodtnnaw  ,4.  D.  tod. 
vult  i.\w**$!.6z  Etcur  nairsinfcndumdarincqucat,  nullaaliaratio 
cll,quam  quod  fit rcs  mobilis,  .;  §  p.  und.  %.6.dc  vi  &  vi  4  m. 

x  1 

n^acqui-  ^Dominium  cjfe  ius  patrimonii  cwcj^  rei  recfe 
do-  domtnandi:  tdfcvelProprietatuwcL  luriSyVe- 
re  dict  5  &  hoc  rurfm  triplex  conjlttui,fcru  itutisy 
pojfeftonis,  & obltgationis>dicimM,  A.  Acqui- 
rttur  autem  domtmum  iure  naturali  tuw  twre 
ctutli.  Ouomodo autem,cum  iurenaturtt  ornnta 
"uerunt  co^muniay  rnodt  difiinguendorum  do- 
mtniorumyiuri  natura  accept  oftrri  poftnt  ?  a 
bigtjolet.  B. 

A  Definitioncm  elcganterexplicant.Robcrt  3.  //«'./f.Gocdd. 
ad  '.bnuo-unt.+g  nnm.%  D.dt  vtrt-.H^.  v bi  cxanunat  &  rcijcit  dcfi n«t»Ba  rt. 
&  Wcfenb.aliorumq;,vide  My nf.adRubrj-ft.d,  rt>.du  (.*  *.Wefcnb. 
ibid.i.4  &  tn  psrat.D.dtacquir.rer.iom.v.jo  Donel  g  iom.S  Bart.w  l.fi  quu 
V  i7-%. 1  fftrtntfa.j.  dt a>q ptJJtfi.ConC^.M  ti  U.20.  ScUmff.  tot.fi.  jo.  Hci 
autem  verbum  hic  lateaccipimus,,f '«rir  /  (t.<ttreb.cwp  &  tnio>r.  fua 
citata  figmficatione,  non  tantum  pro  rccorporali  ,fed  t  tiam  incor- 
pomli.  Nam  &rerumincorporahu  proprie  dominijjri.cn\vtpotc  hc- 
tediUlisJ.bu  vetbu  tnpT.jf.de  bered.wji.V  lusf. \ittas,l.4 JJ.fi  v/mfr*it.ptt. 

f.fem  ptr 
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l,  fempn  §.  htc  interdifto  i.  D.  Quod  vi  aut  ilam.  Emphytcufeos  f  »f»  tit.  Ki 
t^tr  vecltg.pit.Gcedd. d.l.b*.  Robcrt  i  ammad.p.  Eft  autcm  dominiu 
non  iusquoquidnoftrumcft,  vtvultWcfcnb.  tnparat.  w./.  Scdius, 
quod  antc  ex  lcgitima  caufa  nodrum  facftum  cft ,  quarcctiam  pro  pa- 
trimonioquandoq;  accipitur,/.  fftndun  70.  %.fw.de  Vtrb.ftgn.  Huius 
fons  tft  rti acquifitac, iurc  patrimoniin <ftc,cV  cx iuris  prafcripto  do- 
minnrijquoabipliscaunsjacquircndidominiipcflcrTjonisvc^adeoci; 
poiTcrfioneipfajcVomnialioiurcfccernitur  &  lcparatur,vt  ficinqui- 
bus  rcbusilludiusdominandinon  habcmus,  ncc  dominium  habcre 
poflimus,/.prn4  ttrum  yD.adL¥alad.  1. /.  D.  dtrtr.  dtutf  Gcedd.adl. 
40  n.  10M  wk/g.Dominiurn autcm in  direftum  & vtilc,tanquam  in 
fpccicsdiuidinon  pofTeaDd  attcitatur,Borcholt.i»§./i^ii/o/toWJ.fKy?. 
b,  f.  &  in tracl.feud.cap.i.n.i^.Vwhtiust.  dtftepr.ip.  Vcruntamcn  illam 
Dd.diftinclioncm,  vtnon  incptam,  doccdi  caufarctincri  poffe,con- 
tcnditcum  Coflal.  adl.i.  D.  fiag»  rvtdtg.pt  t  Gceddasus**/  l.Agtr 27. nu. 
iS.  D.dt  Vetb.fign.  Et  quidcm  dominium  dircctumcft,  quorcsfcu 
ipfum  cofpuscuiusqjproprium  cxiftit :  vtiIe,quoius  quoddam  pro- 
prium  eft.  H;nt  prwprictatisiilud,  hociurisdominium  dicitur,$  J$». 
l%f. dt  p/f/.Dominiumiuris,rurfusaliudcitfcruitutis,/.  t.dtvfufi.l  4. 
eod.  §  aquelr  ft.  dt  afl.  aliud  poflciTionis ,  (.  /.  tflqu  l:  1  auf.ftui.amttt.t.  /. 
t.fin.dtf  vd.>r>?t  rt.!.tvml«itt>Q,dt  ag  tc.  &  ttt fi:.l.t.&  2  feq.C.dature 
enpiyt.  aliud  obKgat!Om$,f«fftfll  Strwana,  Jr.fi. dtaCt.  l.i.dt  pgt.ad.l.  1. 
l.pgnoruiyjt  pg-..  Coraf.  Itl.  6.  MifitU.  21.  Gccdd.  adl.  2j.num.  7.  &  ad. 
I.27  n.17  e>  iS.<le  vi-j b. /•£•;.  Pra?tcrca  diffcrt  dominium  a  proprictatc  vt 
Genus  a  Spccic,  co  namq;  modo  lCti  hoc  farpe  difcernunt ,  quamuis 
intcrdum  quoquc  ca  vt  fpc  cits  fcparata*  ponanr,  /.  vnfiHifD.fi  v,u fi>,cl. 
ptt.  l.pro*uT4icrf{.  adjtrvtn  ,D.4e  aiifutr.nr.don  .Gccdd.adl.  2j  .num.7.& 
d.f.  4p.num.  ti  Cuiac.    not.  Mcrcat."p  p  vidt  Kobcrt.  ?.fent.  tS&ltb. 
3  *n  mat.Q.Loipcizi.  ar.1madv.2tf.  Cuiac./o.*ty.  /£.Duaren./.4H»i*.</ 
/.f.Pintll.  '.t.  ,at.2  C.*t  bot.it  mater*u.  Prartcrea  din\*runt<fr*>ijiwj»>  & 
f'(j  (i  i.  Qui  rcm  vcndicat,nonrcnunciatcius  poffcflioni.  Non  crunt 
igiturcadcmj/r/fpMtr^  &  ptfi-fi":  Nam  h  cflent  idere  ,rcnunciansrci 
vendicationi,  non  pofllt  agere  pofl.  florio,  Gothof.  ad  l.natutaltttr 
§.  i.deatkj.pofi.  Dci  dc,  ^mtntum  nuda  voluntate  nonamittitur ;  pef- 
ffit-  amittitur.  CuritarDominium  lincfadonoftro  non  amittitur. 
Traditionibus  enim  &  vfucapionibus  dominia  rcrum  transfcrun- 
tur ,  L  (taiititombHt,  C.  dt paft.  Pon 6  nuda voluntatc  dominium  abjici t 
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rckquicam  habctprodcrc!icto;ibicr.im  argumcnta  cuidcntta  abJt~ 
cationisapparenr,/..?  §,4.dt*Kipiir.p9j).$2inc  tomwiumSc  'Mrw.-Mridcta 
valcnt,  nccalia  eftdirVcrcnt;! ,  quam  cuod  illuJ  Iatiuspatcat,  quam 
lixc.Cuiat  adl.21.  D.  de.tcqui  .ptjt  &  fipifTimeprocodcm  ponuntur, 
vtdicit  Fabcr in$.omnittmtnuni.2i. fnft.  daft.  Sicque  inucnituriniurc 
vtrumquc  nomcn, propr-etjts & ;>?/?./£  ofimul  1.4-  toi  tpropTttt*tu  domi- 
mum.C.  ie  prabtt.l.fi tibt i6.ibit ptoprittr. u  Jnm:ntur.>t  D  Qjt1:  mod.vfuif 
*iwi;f.  videPincU.  tdl.i.  p.2.  n.6  C.  dtbor.  m.tr.ff.  /^.  Hiccaoiitur 
quxflio.  .indjtmniumfinepoffeJitonejcquiTtpoJit  ?  Quodipfiimad!irmat 
Giphanius  contra  Hotomannum,  tUufi.  c\h*\}.  u.  FiinJamentaGi- 
phanij  hxcfunt.  Primo:quia  ipfo  iure  intcrdumacqniriturdonu- 
nium,vtin  lcgatis, /.  \eg«t *w 8. dt  lept  2  /.  ft  aver  tr>.  D.  >it  vcc  rt  •iic^t.SC 
in  commifTii.  Nam  commiflum  ob  nonfolutum  vccl  i  \\ ,  flarim  dc- 
ftnitefleciusquicrimcH  contraxtt,  &  dominium  acq .  ii  irur  :p(b  iurc 
fifco,/.  &  connwff.  D.  dr pnbln.  QucmiuhiuKJum  ctis  .1  inpubticati )- 
ncbonorum;  itcm  inhxrcditatibus,  &  bonoMim  p^fllfiionilvjs  ,  '.f. 
debon.pofi.  f.p*8t6)\  D.  <td  Tre btli.Qxib  cufibi:*.  Jcgc  transf.-rrtlrd  mi- 
nium.Deindc.quia&fcntentiaiuiiicisin  ind!ciisdLiplicib-.!<;  r.cfcr- 
turdominium  fincpofleffione.  $.v/r.  Ji.''.  rff  . :..  /  .  c?  r'.\  «£i 
rrr./&  dc  modis  acquircndi  dominij.  Adtcruruur&alii  cafusaglof- 
fographis,  vtinl.16.  §./? fundum.D.dt:ured:t.  quifquit  sS  thfin.it 

donat.  in  quibus  finc  pofllflionc  volunt  transfcrri  dominium.  ScJ 
pcrpcraminterprctantur,</./.  fifundwyxci  quam  tamenaiunt  poflef» 
lioncm  afininam  intcrucnirc.  Etin  i.l.tjrnfquit  i  itcruenit  quxdatn 
veluttraditio.  QuoJattinct  adrjtioncs  Hotomanuidu^s,il!a<; non 
obflarcput.it:  tuquidcm  prima  cfl,  quoddominium  reruni  coepcric 
cx  naturalipoflli7ione,I<lcfp. Giphanius  raliud  cfl  cocpiflc,  aliud  ac- 
quiri.  Fatcorinquit,  dominiorum  primam  ori^incm  &primamac- 
quifitioncmnonfuiircfincpoff  ffionc.  Antiquiflima  enimdominit 
acquifitiocfloccupatio,  qux  non  fic  fincpofleiuone,fcd  poflenaHx 
quoqucacquifitioncs  tuntiiurodudx,Naturalcs  &  Ciuiks.quarum 
quxd.im  non  rcquirunr  poflcffionem,  vt  dclcgc&  fcntcntia  dicTum, 
ViAetnfr.ctnt.e*d.q.?o.hb.6.  Altcra  ratioHotomanni  cfi  hxc:  Qiiii 
rcs  dari,hoccfl.  dominium rci tramfcrri  tum  dicitur,cum  poflciTio 
cius  Vrfcuatraditur,/.  8.  $. fi p4ter.tr.fin.  d*aft.  emt.Li.C.dtpjc}  R.clp. 
Giphaniusid  vcrum  cflein  contractibusintcr  viuos,  vt  vcnditione, 
drqua  ibiagttur.  Scd  quxfliodlnon  dcvcnditionc  fola,  vcleontra- 
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'fijonsj  f  :l  gcncralis,  An  vnquam  dominiiim  poiTit  acquirifincpot- 
fv.flione  R.cs  i^ituriu  vcnditioncdari  rion  potcflfinc  vacuapoflcffio- 
nc:  fcdin  hxreditatCi  bonoruni  poffelfiotic*Icgatis,  cVc  potcftrcs 
claiifincpoflcfljonei  va  dcmouftratum  cft»  Hucufquc  Giphanius, 
iCtus  cximius. 

B .  Nos  dtcimus  oat  u  ra  tes  d  i  c  i  h  os  m  o  i  os .  no  n q  u  o  d  c  x  i  1 1  r  c  rn  - 
turr,  cuiuscomtnunioncm  quandam  cum  hominibus  brut:i  (cruarc 
Tiduniir,prodicr!nt:faiquodcxnaturah  rationeconfrituti  ftnt,quo' 
fcnfunon  rarocaqtiaeiunlgentium  funt  iuri  naturali  aifcribuntur, 
*r^.  /.  ohmet.  D.  dt  lnji.  &  li*r.  §.  /.  Mr.  dt  iure  N*t,  Gsnt.  &  Ctwl.  t.  /.§  fin. 
fonft.  l.feq.  &  Lpen.de  lufi.  &  Iat.  Atqucita  hi  modi  acquircdi  propric 
funt  non  quialiquamrationcm  3ccJulam  ex  naturattahut,(alioquiii 
vfucapio.  legaru,  fideicommiffum  ,  narredttas ,  arrogatio,iuris  cflent 
gcnthim,nec  vilus  modusautpbUgatioduilisinacoiri  poiTit,)fcdqui 
curn  focimtehumanaitainccpcrunt,  rtvixlinc  ijs  vidcatur  homi- 
num  i.oniiiicrc  commertium, tx  hoc  w*,  O.  de  l»  jt.  &  lar.  $.v.*s  4Utcm 
gffttttm,  Infiit.demre  N<i'.  Gt*t.&  Civ.  Cxtcrum  dici  ctiam  hocpoteft, 
nonomtiiaiurcrtaturati  inpromifcuo  omnium  fuiffevfu.fcd  ctiam 
antiqutifimi::  quibufquc  propria fuiffe  tuguria ,  proprias  ctiarn  quas 
pafccrctu  cVrquibus  vi&itarent,  pccudcs ,  fuifleetiam ,  prarcipuarum 
virtutum  libci  alitaris  &  iuflicia: non  paulo  frcqucntiorem  quam  no- 
bi",  vfum,  rtcri  cUrat  \\wun.hb.  t.cjp.ir.&tib.2.nou4TumdccUr4t. 
t  p.*-.  •  .4  Eieg;  Ar.Pineii.  in  ruhk*  C.derefind.vendtt.  pxr.t.  cap.u 
n«m.ij  cW^Soaretz  madcitt.  Gomctz.  Tom.  t.var.reftl.  C4p.  t.nu.j.Zi 
ibi  quoq;  Soarecz.  n  *iiit.  nu.j.  Gcu  Jd.  *di>  24»  nu. 

XII. 

Jnter  acquirendi  modos  iure  naturali  refer- 
tur  V matio:  V enariigitur  &  aucupari  licettn 
folo publtco  £9*  alieno  ture  communt,mfi folido- 
minus prohibeat.  Circa probibitionem  uero  eiuf 
modiingreffus>anidquodex  venatione  cofequu* 
tm e/lfuumfaciatfqumtur.  A.Necincommode 
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rcfcquicam  habctprodcrclifloubi  cnim  argumcnta  cuidcnra  a'-<di- 
cztionisapparcnt,/.^  .i.fftirfr/t.Sane  lomnii*m&  -t npri,  tas iJcm 
valcnt,  nccalia  eftdiffcrentia,  quam  cuod  illud  Ijtius  patcat ,  quam 
ha:c.  Cuiat  adl.21.  D.  de.xcqui  .  p»/?  &  fvpi/Iimeprocodcm  ponuntur, 
vtdicit  TdbQrin§.omniumtnum.2t.  tnft.  d<  Sicquc  inucniturin  iurc 
vtruraqucnomeUtpro^r.Yr^^^r/r.i/r^MmuI  I.4.  tbi ,proprtttatu domi~ 
mum.  C.  Jeprobtt.  I.  fi  ubt  tS.  ibi,  ptopritta:u  Ajm:ntur',  D  Q^i1'.  moA.  "futf. 
gmiit.  vidcPincIJ.  *Al.t.  p.2.  n.6  C.  dtbort.  maf.fit.ifj.  Hiccaoritur 
quxftio.  .in  dimtwwn  fiit  pi/ftfionr  acqutrt  pofi  1 }  Q^od ipfum  adfirmat 
Giphanius  contra  Hotomannum,  tli.»(i.  qmft.  i/.  F.indamcntaGi- 
phanij  hxcfunt.  Primo:  quia  ipfo  iurc  intcrdumacquiriturdomi- 
nium,vtin  lcgatis^/.tytfjtwf.t/e/rg.  2  !.  fx  ater  jo.  D.  <lt  •:•»  -,t  itc.tt.dc 
in  commifflj.  Nam  commiflum  ob  norifdlutum  ve&igal ,  flarim  dc- 
finitcfleciusquicrimcacontrjxit,  &  dominium  acq  .:it  irur  ipfoiurc 
fifco,/.  & (omnvjf.  D. dr publu.  Qucmndmodum  ctta m  in  puoTicati  ?- 
ncbonorumjircminhxrcditatibus,  &bono:  um  peflcilionibus , '.  /. 
dtbon.pofS.  f.pa&t 6$.  D.*d  Trtktli.Qjib.  cafihuslegc  transfcnftrd  mi- 
nium.Dcindc^quia&fcntciitt.iiuJicisiiuudiciisdiipIicib:^.  tra  ttsfer- 
tur  dominium  fincpoflcfljone.  $.  vtt.  Imfi,.  dit$'.  iud.c.  <y-  vlp.  >\b.2.  rtg. 
ttt.tS.  dc  modis  acquircndi  dominij.  Adfcrutttur&aliicafu^aglof- 
fographis,  vttnl.16.  §.yf  fttndum.  Z>.  ittnrtdet.  &  -nl  qiufquis  2$.  tn  jin.  dt 
donat.  in  quibus  fmc  pofleflionc  volunt  transfcrri  dominium.  Scd 
pcrpcram interprctantur,</. /,  ftfunduw^n  quara  tamcnaiunt  pofllf- 
fioncm  afininam  intcrucnirc.  Etin  i.iqufquu  i  itcrucnit  quxdani 
vclut  traditio.  Quod  attinct  ad  rationcs  Hotomanni  duas ,  illas  non 
obftarcpuut:  Er  quidcm  primatlt,  quoddominium  rcrura  ccepcrit 
ex  naturalipoflciTione,R.cfp.Giphanius  :aliud  cfl  cccpiflc,  aliud  ac- 
qniri.  Fatcorinquit,  dominiorum  primam  origincm  &:priroamac- 
quifitioncm  non  tuiirclincpofl  flionc.  AntiquifTima  enim  dominii 
acquilitiocfloccupatio,  qua?  non  fit  fincpolilfTioneXd  poflcaalia: 
quoqueacquifitioner  iuntim.rodu<Sa?,NaturaIcs  &  Cuiih:s,quaruni 
quaedam  non  rcquirunr  poflcfTionem,  vtdclcgc&  fcnrcnm  dictum, 
TiAetnfT.cent.tA&.q.io.lib.  6.  Altcra  ratioHotomanni  eft  ha:c:  Quii 
rcs dari, hoccft.dominiumrci  traniferri tum  dicitur,cum  poflcffio 
cius  v*cuatraditur, /.  S.  S-fi piter.tr; ftn.  d* acl.  tmt.l.^.C.d> pu  Ilclp. 
Cjiphaniusid  vcrum  cflcin  contra&ibusinter  viuos,  vt  vcnditionc, 
df  qua  ibi agitur.  Scd  qua-ftio  cfi non  dc  vcnditione  fola ,  vcl contra 

dibus. 


Dig 


£  X    I N  S  T  I  T,    I  M  P  I-  R.  idy 

'£tjnus,  f,;1  gcncralis,  An  vnquaniduiiwrhim  polTit  acquirtfihepoC- 
fiionc  R»csigiturin  vcnditioneduri  nou  pottfl  finc  vacua  poflcmo- 
l!c:  fcdin  harcditate, bonorum  pollciHoiic, logntis ,  &c  potcftrts 
darifinepoflcffione,  vri  dcmonftraturn  e!t  Hucufquc  Giphanlutfj 
lCtus  cxiinius, 

D.  Nos  dicimns  naturaTcs  dici  hos  moJos.  non  quod  t  x  iurc  m- 
turXjCuiuscdrnmunioncrn  quanJamcum  homiuibus  bruca  ftruarc 
r<  Untur,prodicrint.icd  quotfcx  naturafi  rationeconftituti  fint,quo 
fcnlunon  rarocaq*ixiurifgentium  funt  iuri  naturali  alfcribuntur , 
*rg.  l.omner.D.  dt  Inft.&lur.  §. /.  luihdc.urt  Ntt  G.rt.  &  Ciwl.  /./.§  fin. 
i:\cc.  l.ftq.  &  l. pen.it  lufi.  &  Ut.  Atqucita  hi  modi  accfuiredi  proprie 
funt  non  quialiquamrationcm  Sdcaufamex  nacurarrahur,(alioquiii 
vfucapio.lcgatCi,  fidcicommilfum  ,  ha?redltas  .arrogacio,  iuriseflcnc 
gcothim,ncc  vllusraodusautobligatiociuiUsinueniri  pofiit,)!cdqui 
cu:n  locit-ntehuman.utainccperunc,  vtvixfinc  ijs  vidcatur  homi- 
num  con  lilicrccotnmertiutn,  U  fxboctwc,  O.  dt  lt.fi,  &  lur.$.i<.uautem 
g  >it<i>n:,  lnftit.  detttre  Ka*.  G  *  t.&  Cv.r.  Cxtcrum  dici  ctiam  hoc  potef!» 
nonorrmiaiurcrtaturali  inpromilcuo  omnium  hiitVcvfn>fedcciam 
anciquiffirms  quibufquc  propria  fuhTc tuguria , proprias  ctiam  quas 
pafccrr:\'  giquibns  viccitarent,pecudes , fuiflccciam ,  prarcipuaium 
virtutum hbcrautatis &: iufticiarnon paulo  frcqucntrorcm quam no- 
bis  vfum,  ficfit  ca  dccUrat  Vacun.  Ub.  t.csp.  //.  &  hb.2,  nouarumdecUrat. 
€  p.4-. '  .4  Eiv.g.  Ar.  Pincll.  vi  rnbric.  C.derefind.vendtt.  pxr.  t.  cap.u 
n'*m.ij  &thi Soarctz  tnadc.t.  Gomctz.  Tom.  /,var.ref$l.  cap,  t.nu.i.St 
ibi  quoq;  Soarcu.  n addit.  nu.j.  Gcc  !d.  4di.24.nu.  /r 

xu 

Jnter  acquirendi  modos  iure  naturali  refer- 
tur  V matto:  Venariigitur  aucupari  licetin 
folo publico  &  alieno  ture  communt3ntfi folido- 
minu* prohibeat.  Ctrca prohtbitionem  vero eiuf 
modttngreffm,anidquodex  venatione  cofequu- 
tm '  e(lfuumfaciat?qu&ritHr.  A.Necincommode 
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hic  indagari  illud poteft:  A  n  recle  pcr  principes  & 
alios  locorum  dominos  <venandi  poteftas  priuatis 
Jlt  adempta  ,  vt  iurg  nunc  a  b  vfu  enu  prohiberi 
pofiint?'B.  Vtrumcj^adfirmamus. 

A.  Quialeges  prohibentcs  v.:nationem,non  prohibcnt  neque 
vetantacquifitioncm  fcrarum  ,  fcd  ingrcflum  fundi.  ldcirconulla 
oritura vcnationeprohibita,obligatiorcflitucnJi.  Ncqucindein- 
frineiturcommutatiu.aiuiticia,cum  nullum  damnum  ch  tur  altcri,fi- 
quidemfera;  C3ptx  nullius funt , cum  icaquc  exeiufmodi  vcnarionc 
nonauLraturalicui,quod cius fic  proprium  vcl ci dcbituui,riullact- 
iam  eftobligatioad  rcfiicucndum.  Tcnctur  tamcn  dominofundia- 
dlionc in  fatftum,  vel iniuriarum,quod ingrt  flus  fuerit  fundum, ptr l. 
inturiatum  13.  mfi>t.  dt  mtur.  Facit  cnim  imuriam  >  qui  inuito  domino 
alienum  fundum  ingrcditur :  fed  non  committit  iniuriam  quicapitj 
quod  nccciusdominicft  ncc  cuiufquamaltcrius,'.  mUqutnw,  l.tmu- 
rurum y.  §.r/r.</*iiiiir.  Donell  4.  tommvit.8.  Sicucautcm  in  alicno 
vcnari,  ita & in alieno lacu  vel  ftagno  ctiam  pifcari  conccrfum  eft ,  f>er 
i.  ti.infin.dtmiur.l.j  §.  xttmfvas  14.de  acq.pofi.  Cuiat.  4-oh\.t  Borch. 
vn§.t2.\nft.toi.  Quod  tamcn  quomodo  limitctur,  vidc  apudS^baft. 
Mcdic.  dg  vtnat.  p*t.  t.  qutjl  7.  num.it.  tcxt  eftw/./.  l.m  UqutuwSS*  iH 
gl.D.dt  4Cqutr.rtr.  domm.gK  w  l.  Diuw  /l&ibi  Coftal.  D.dtftrutt.tuft. 
ftad.  & inl.natutaltmy$.  t.  h.  f.^JCcfcnb.Sthneid.  Borcholt.  rr»  §  ft*  K 
ttt,  Couarr.  in  c.ptctatum par.  2. $. 8.  nu.  y  d*  Re%.  m  6.  Duarcn.  ad l.  3. 
S.  ittm  fitat  dt  arq.  pr,j[>fi.  psg.  644  Chaf  m  Confuct.  Burg.§  7.  ruhi.13. 
qrtd(l.2.num.j.  Licct  Cuiacius*.  obf.z  cV  Doncll.  4.  iom»j.8.conu±- 
rium  dicant. 

B.  Probatur  id  primo  cx  c.  nemo  retia  intit.  de  pxct  teuerda  &  eiut 
vidLtt.mvfibiuf.ud.  Ncmorctu, inquit  Fridcricus fmp  autiaqueos. 
autaliaqu-xlibct  inftrumcnta  adcapicndas  vcnationcs  tencat  ,nifi  jd 
vrfos,apros  vcl  lupos  capiendos.  Deindc  probatur  ex  urgumcnto 
quo  vfus  eft  Couarruuias,  tn  reh  d.  cptaatumdt  Rtg.  lur.  par.  2.  § .  8.  Li- 
cctiure  natura?,  inquit,omnh  fint  communia,  poflunt  taftien  a  rve- 
puh>.&  princip.  qui  corum.qua?  in  nullius  bonis  funt  difpcnlatio- 
Hcmhabcnt  quardam priuatis  itaconccdi.vcin  pofttrumcapriuata 

non 
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n  on  co  m  munia  fint,  §.prr£uhrumtlnflit.dt  rtr.  diuif.  I.  i.D.  dt  4cq.  rt 
Kt  ficut  occupatio  rerum,qux  (unt  nuliius  priuatim,iurc  naturali 
crficitiUud,quod  priuscommunecrat,proprium  ipfius  occupantis: 
taipfaRcfp.  ciufvcRcc*lorpotcrit,quxcommuniapriuscrant  ,  nuU 
"usq;  in  bonis  habcbantur,in  priuatum  iurcdominii  transfen  c.Iure  '  « 
iquidcm  naturali  omnia  fuere ab initio  comrounia ,  &  tamcn  huma- 
alcge,fa<5ta  eft  rerumdiftin&iointerpriuatos,poftquam.diflinctio- 
nem,nonlicctvnquamoccupare  diftin&am  rcm,&  alicui  priuatim 
egchumanaaddi&am,  ficut  clcg.  tradit  Corrad.  in  conttailtb.qnifl. 
lo.&ftqq.  Hisacccditquodhumanalcx  vclprincepsfacerepotcft,  vc 
dominium  rci  priuatar  abfq;  traditionc  transfcratur  in  alium,  &c.Er- 
gocarum  reruquarnuUius  funt,&principis  difpenfimonifubiaccnty1 
potcritprinccpsdomtnium  abfqjapprchcnfionc  corporaliin  priua- 
tumtransfcrre:  Vndcctiam  confiat,PrinripcmpouVharum  rcrum, 
qusecommunesfunt,  cx  caulaoccupationem  priuatisinterdiccrc,& 
nc venationcm prohiberc.  Neq;obftat,quod  vcnandi  poteftasiurc 
naturali  vcl  gcntium  hominibus  clTc  conceflam ,  ac  proinde  a  princi- 
pibusprohibcri  non  pofie.Satis  cnim  inualida  hscc  cftargumcntatio, 
HociurcnaturaIiperTnifTumctl,ergopcr  lcgemhumanam  prohibcri 
non  poteft,cummultafintturcnaturarlicita,qua:infpcc1ta  R.cip.vtili- 
tatc.  &iuxtaa?qui/fimumcommunitatis  rcgimcn  pcrlegcmhumana 
prohibcripoflunt.  Sic,et(iDeus  animalia  fubicccrit  hominumpo- 
teftati  acimpcrio,  cofdcm  tamcn  homincs  Rcgum.&  Principum  po- 
tcftatifubiecir,quibuscumtuftaimpcrantibu&obcdirecoguntur,fc-  % :. 
quitur  cifdem  obtcmperandu  cfle  ^cnationcs  prohibentibus,  &  qui- 
dem  ob  lcgitimas&iuftascaufas,Scbaft.j\Iedic.  devtnar.p/tr.  i.c;.j.  & 
t. &par.  2. quafl.  42.\brc(cnb.inp4Ut.D.itacqttir.tcr.demin.n,t7.¥ach. 
i.  controutrr.  i  Gail.  2.  obf.  63. Schncid.  tn §.ferdtnim.  Infl.  (fcrer.dtutf.n.  9, 
cumfeqq.  Zoannct.  detmpt.fubpMllorttrojend.nu.1p2.  Spcckhan.ff»f./. 
quift.pt.  KnkUcn.iduii  Saxon. vtrb.Duium  SiXtnid.c.f.vttb.y&Altitk 
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An  vero  in  eos ,  qui  contra prohibitioncm  itti 
'venandtfibivfurpauerint ,  poena  capitalirefie 
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aniraduertatur?  non  leuis  momenti ejl qu^rer^ 

lushocintcrcartcra  ob  rationcsccrtas,licet  duium  v  Jcatur  & 
crudcle.tolerari  tamen  debcre&  poffe  putamus ,      I.  l".pn,uorcs  /j. 
$.  /f  <.  D.  dr  fioKntjr.  I.  prcfff/xtt.  12.  §.  /.  D.        1  C*  4  qu  b.  mwtmtpr* 
Tranfgr<  (Tbrcscnim  hi  non  rantum  mandatum  ac  maicflatem  prin- 
cipiscontcmnuntacludtbrio  h&bcnr.,  1  outt*  l.fi  fwluw  9.  D.  dttmjd. 
"cuius  contumacia,5  pet  tiacrionis  maior  pcena  cfftdcbct,qua:ctiam  in 
arbitrarijs  ad  mortcm  cxtcndi  potcft,  vt  aig'iu  glofi.  ftrm. im  £dMfctr<dhf 
411u.61.Ub. 2.  vidc  Schenck ,  coticL  itnit  pj.  fcd  infupcr  etiam  rurtum 
committunt, &  quafi  principum  pccoracx (lluis deprardantur,  & ob 
idinftarfurumimpr.  blorum  &  abigcsnim  ctia  capite  cosrc&cpu- 
niripoffcputamus  cum  ciufmodidcprardatorcs,  Inrocinijscriam  af* 
fucfcant,&  itinerainfefta tcnent, vt no proprcrfcramiplam  tantum 
autdamnum  in  talibusrebuscontingens,fcdaliasctiam  circumflart- 
tiasgrauiuspuniri  mcrcantur ,  P.  Hcg. 7.  //. n.  Ko  maxiraefi  frequen- 
tiusifludgcnus  malcricij&itcratocommilVum  fuerk,factt  trxumk 
t.&  2.&z.D.  it  Ab%>U.I  2.D  itb.futt.dlitum  Sic  ctiamalias  quotn 
cx  communiapprobataq;  fcntcntia  is  qui  (a?i  ius  cVfsrpifTimedclicHu. 
aliquodcommjttit,pac  iacapitalieft..fTicicijdus>  licctdcli&urn  pcr  It 
%  capitalcnon  fit,faltem  proptcTmaximumcontcmptumprincipis.Et 
hucreCtcidrctorquetur:Qt^iprincipin6obcdicrit,morte  morinrnr, 
fdt.l.t.  C. dtfvpiTAttorih.ib.  10.  tbi  capitali  periculo  cupiditas  cius  amo- 
ucnda  &  prohibeda  cfl,  li  in  iifdc  lcclerib.  pcrfcuerct,  Mafcard.  d*pto- 
tit.velum.j.ccn-l  Fachin./  ccntmu.t  WcCcnb.tr p*t.D.  ds  tcqtu 

ter.domm.  Spcckhan.uqf. /.  11u.tf.Q7  Gail.  2.00  .63.  Schndd.rfdS. 
ntt.  0  &  /0.  Scbafl.  Mcd.  pdr.  1.  cap.  r.  nu.  7.  Manrata  dt  o*d.  tudtc. ptt.  4. 
dtft.  1.  nu.  4f.  Cr  tn  dtfp.  /.».  /7,  Pct.Hcg.p.  /  qutfl.jj.  Iac.  Aluarott  *«  d.  cv. 
nmo rttUy  vbi dicit, Vcnatorcs  eiufmodi  eflfe  puoiendos tanquam  pa- 
cis  violatores.  Et  Guido  Pjpae  Uctr.  21S  pceimcotpotMib»  afiici  cos  con- 
fu » uillc  tcitetur,  vi4c  V alc r.  Maxim.  Itb.  6.  tit.  defcuttttate3i<tp.}. 

XIV. 

In  domejlicis  animalibus animo  lucrandide* 
tentu furtum  com  mtttt ,  conjiat.  Vnde  qu&rttur: 
Vtrumetiam ob ^vmcamgallina  tanquam  rerru 
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ntiritmamfurto fabtratiam  deturattiofurti? 

Nosdicimus,ob  minimam  remputa,r»ro  nummo  vclouoa&o- 
ncmfurti  dari  acquum  ncn  effaarg.l.  4.  D.  detntnugr.refiit.l.  re$$4. 
D.deicnirab.  cmpt.l.  fioleuntt\*. fin. D  dedohfjt..  L txda r,  fit.D.dedam. 
»nf.  cunt  fimtlib.  Mcnoch.  taf.  72.  nu.21.  Couarr.  r^r.  tifoL  />  t*p.  j.  nu.  12, 
Ciarus m §.fartumynu.  2?.lib.j.fentent.  /  fi  1:  s  ,;>;'. ■ 1  fp.  cap.  46. ib.  2.\bi 
dicit,  nullam  ciTeafquitatcm,vtfuocondcninrturpropterouium,»./, 
Cum  faepe quoq;  furtum  fiat, vbi  tamen  actio  furtilocum  non  habetf 
/.  inte*  46.  §.pen.  l.ferut  tj.  in pr.  (.  qat  feru»  j6.  §.  tdtm  f>la>  utt.  D  dtfurt.  §. 
htqttilnfttt.deobltgat.exdtlicJ.vid.  l.fic*luntmttur  jj2.&i  ibi  Alciat  D.  d$ 
l'<r*kS#»».proptcr  fraudulcntam  tamcn  contrcciationem  rcsalicnac 
furtum  fieri  rc&cdicitur,  §.  1.  Infi.  dtO'>U%*t.  ex  dtltit. §.  gatiinsrun.inft. 
di  nr.  d\  •■■  .  Borcb. /£/</.  Lndeefi  quod  Zaf.  tnparat.  &  ltb.2.  r1fy.etp.26. 
mOnct  .1  (  j  !.:/;§.  f  a Hinarun ,  verb.  Im  t.\  i>,quae  vuit  cjuod  quxhbct  aclio 
etiam  provno  nummodatur,cumfimiu,ij/.  m  I.  td  tfi.D.  de  doh,  tan- 
quam manifcfto crrorccaucndum cflc,  retcrtq;  cxcmplum ,  quodin 
iudirioCamcrxImp.cumquisobduos  numvnos  furti  ngcrct,  aiftio 
cum fumma indignationc  r c  1  cc t j  fit.  Efique  f  tatutum,  vt  in  iudicio 
Camcrxnu!laecaufxrecipiantur,qua?fummarn  50  fl.non  cxcedunt, 
vid.  MynCj.  Obf.  86.  Gail./.  obf.  121.  Schncid.  tn  d.§.  g*lltn4*um,&$. 
pt .  •»,<.»»  ,vl>:  fimul dc illis agit, qui columbas incfcarc foIcnt,vt cas ca- 
piant,Mvnf.  Wcfcnb.&  Hcg. tnd.§.  <>*Uin*tum.lfi. tod. 

XV, 

*l{fs  ab  bojltbus  capU  cedunt  occupanti.  A.  V- 
trum  autem pr&dtum  priuatt ,  adcoercendas  ho- 
Jltlesincurftones  dtcatum  ,  ex publico  fttfoluen-\ 
dum?nonconuentttnter  interpp.  B. 

A.  S.itmeafqmt  ah  h«fitb.  Infi.  h.  t.l.f.  $.  Jit. &t.7.D.eod.l  t.%  item 
m btUo.ff  axqutr.prfi.  Acquirunturautem  res  hoflilcs,  ficura  mobilcs 
fint.ex  bcllolcgitimo  quodque  adhuc  mancat,  capiantur.  num.  it. 
4'R*jH*i3*D\izr.ai  h.  t.  tap.  3.  Nam  fi  immobiics  fint »  reipublica?> 
cuius  negotium  gcritur,  acquiruntur,/.  m  agrit  16.  b.  1. 1.  2t.S.t.  da 
tapt.  &  pofiitm.  itu.  D oncll  4»  Hhtm.  21.  Gccdd.  adl.  j.  nxtun..  t. 
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de  vorkfgu  Boccrus  it  iure  btU:  (.  fS.fi.  71.  VacU n.  decUrtt.  Sicut  ct- 
iamomnia,quar  bcIlofinitocxrcbushoUiumcapiuntur,f.rf/c4i4A7{<« 
2j.  q.j.  t.pcn.*>iL.l«t.  nec.  L  ptn.  $.  /fwi/i,  C.  de  don*t.  Cuiac.  ip.O'f.o  nifi 
fortcfcrui  vcl  immobilia  dominis  olim  ab!atarecuperentur,qua?  nua 
eisrcflitui  dcbcnt ,  /.  ip.  §.  fi  vero  fcTuus,dec*pt.  &  pofttim.  Robcrt./. 

ftht.q. 

B.    AdfirmatRoland.  a  Vallc itonf.71.vol3.  GiU.2.6bf.s6.nti.I. 

K  cgat.  M  odc/t.  Piltoris  ctnf.  i6.  vol.  i. 

XVI. 

Inthefauriinuentione  variant  Doffores.  Sed 
ita fe  res  habet.  Thefaurus.quiin  loco pro prio  in~ 
uentus  etiam  data  opcra,fineartibus  tamen  ma- 
t  gicisytotus  cedit  inuentori.  In  loco  vero  alieno,  ve{ 
fifcali  publico ,  vel  ciuitatis^velreligiofo  fiortuito 
repertus,partimadmuentorem,partivtyaddo,r>i- 
num  loci  pertinet. 

Exloco,inquoinucnitur,dirimendacft  quxfliopropofitadcin  - 
•  ucntionc  thcfaurt.  Vcfcilicet  thefaurus  in  loco  proprio  inuentus, 
ctiam  dataopera ,  ftncartibus  tamen  magicis,omnino  (it  inucntoris, 
§.  tbefautos.ln/l. de  rer.  diuif.  1$.  $  tfcratiiu.  de  3. ,•'./•'.  Sin  autcm  in 
aiicno(qualisctiamccnfctor  eflfc  locus  publicus  &  rcligiofus)  for- 
tuito  rcpertus,  dimidia  cius  ad  inucntorcm ;  aitera  pars  ad  dominum 
loci  pcrti neat,  /.  3  §.  fin. de ittrt fif(t.D\xi,fortmt9t  rcpertus :  Qui  enim 
data  opcrS  aut  magicis  artibus  thcfaurum  quarfiuit »  indignus  cfi 
fortunardono  ,  qua?  ignorantibus  foict  cum  plurimum  biandiri. 
P.  Heg.  p .  1.  qudfi.  ij.  num.  s*.  &  ftqq.  Dixi  eriam  voU  1.  p.  +.  dtjf.  x. 
ttmL  12. 

XVII. 

CtrcafruBuum  perceptione  'varie  dimicatur. 

Et 
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Et  qutdem  an  bon&  fideipojfejforomnes  fru&uf, 
tam  naturales  quam  indufiriales  lucretur  ?  A. 
ltem,quos  teneatur  refiituere  re  eutcla  ?  B. 

A.  Quodadfirmamus.  t.  Per  l.quifcit. 2  t.§.tnalkno,t. D.devfur.fr 
f>  iltb.  vbi  lulianus  thefin  hanc  duplici  areumentoprobat.  Vno» 
quia  bonx  fidei  pofleflbr  in  pcrcipicndis  fru&ibus  id  iuris  habct, 

uod dominis  pracdiorum  tributum  eft.  Bonafidcs cnim  tantun> 
.111  potfidenti  pratftat  quantumvcritas :  quotics  lcximpedimcnto% 
non  i t,  /. bc  1. .1 fius,  136. D. dereg.  iir. ▼  t  igitur  dominus rationc (bii o- 
mncs  fructus  acquirit ,  tam  naturales  quam  induftrialcs,  itaquoq; 
bonxfidci pofleflbr.  Altcro,  bon.r  fidei  pofleflbr  plusiuris  lubcc 
quam  frucluarius:  Atfru&uanus  lucratur  omnesfructusctiam  in- 
duilrialcs,/.7.'.4ritn/'./^  ^n.D.devfuf.%.kveto\nft.dertr.dmf.  £rgo 
multo  magisidem  diccndum  erit  in  bonx  fidci  poffeflbrc.  1.  Hanc 
fcnrcntiamconfirmat.  Caiusi*/. tnptcudumy  2S.D.dtvfur.  in  vcrb. 
{UtimplenaiurefantbonxftdcipofTellbris,  adeovt  vfucapione  o- 
pusnonfit././(T(/a«/ttr4  %.Una.D.de  \furp.  Tertio  cidcm  fubfcribit 
Vz\i\us,inl.bonafidei  49-D.de  asquir.rer.donr.mverb.  non  tantum  cos,qui 
diligcntia&operacius>fcd  omnes.  Cum  autcm lCtus  Pomponius, 
inl.fru8m  4S-D.de  vfur.  intcr  truft.  us  naturalcs  &  induftrialcs  «Jillin- 
guit,  ita  vt  hos  bonar  fidei  poflcflbr  lucrctur,ilIos-n  o  n  item,fcicndum 
eft  bona?  fidci  poffeflbremcfledupliccm:  Alius  cnim  bona  fide  & 
iufto  titulo  poflidct,&  omnes  fructus  omnino  lucr^tur,  d.  I. bonafiiei 
4$.cum ftmtl.  Alius  bona  fide  non  ctiam  iufto  titulo  poflidet,&  lucra- 
tur tantum  fru&us  in duftrialcs, d  lfrutltuy45.de vfur.  Bartol.  11» /.  ex dt- 
nerfoyD.de  r«r*wrfic<f.Fabcr,\(7efcnb.&comm.Intcrpp.«<i§.^ya».rw/?. 
de  rerum  diu.  vidc  Accfftf.  in  d.  /.  tx  d'uerfoy  Mcnoch.  de  recttp.  p*ff.  remed. 
/j.num.sSo.CuidLC. in nct.  "Btd.%.fiquitttn  vtrb.proeultara, Pincll.  adl.2.C. 
dt  refc.vendit.p.2.c.4*um.sg.  hm.Yd.br.  4. conietl,  17.  Vult.  difctpt.c.  vlt. 
DoneI.*.c/m: rn.24-.fr i$.  Fach .  t.<ontrou.  j/. 

B.  Tcncturrcftituerefcuc^usexftantesnonconfiimptos,/.^* 
tm 22.CM rti vendtcat.  DifT. Doncl.  in tracl. de vfur.fr frutttb.c.  *.fr 4. 
CQtnm.4- qucm copiofc rcfutatCifncrus,4<//./ff«»fw,§.  UnaoutuWyjJ. 
4evfitrp.fr  wfuc.  Fachin.  t.controu.jS.  frjp. 
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XIX. 

TrAterea,  quosfruttm  maU fidei poffejfor  lu~ 
cretur  ?  A.  ltem,  an  quomodo  impenfls  au- 
ferrepofit,  tam  ton<t  quam  maU fidei  pojfcjjor  ? 
2?.  ambiguntur. 

A.  Nullus  omoinocumjucrari  drcimus :  quia  leges  cum  odio 
^iabent.adcoq;  rem  cum  omnicaufa&  vtilirate  vcro  domino  rcfH- 

tucre  c<>g;tur,$.  etfthtredt  *& .l»fi.iet.ffic.tud.iuml.  fruttm  33.  t.fi**$*t 
62. D.dtrtt Vtttih.  J:mum,  Lctrtunt,  C.  «jJ.  U Mai&.p  4J0,  l.ji  ptjf '  (fjr ,  ,e 
ptr.  btrtd. 

B.  Neccffjriarimpcnfj-tumbonartummala:  fidci  pofTcflfari pa- 
ritcrpraeftantur,/  t.mpr.OM»":* .*tl.l  ^.ckmftqq.ampt-.tnpxo.  bab. 
Gail.  /.  obf.  146. Cuiac.  lo.otf.  1.  Fabcr.jM«wtf./.  Godd.4di.7p.de  vah. 
Ji&n.  Sed,  dixcrit  quis.furcm  in  fpccic,/./. C.detnftne.expof.  nonpofTc 
alimentarepctcrc.  Rdponde:  id difcrjmeninrcbusmobilibus crtc 
proprium.quod,  quoniam  qui  easco^trec^tjfcicnscffealicnas,  fur- 
tura  committit,  non  debcat  is:  qui  propter  fa&i  atrocitatem  in 

uadrupio  mul&andus  veniat,id  quod  in  cas  impendit,rcciperc.  Vi- 
cVzchin.Ub.i.ctntrou.CAp.zo.  Vrilcs autcm  illi quidcm  iimilitcr, 
l,9.S*4. dtb9n.4Utb.iu4.l.37  ff. dtfttrt.btttd.  huicautcm ita fi dominus 
tollinonpatiatur,  Lfumptum  4t  dtretvtndic.  Mynf.&  Wefcnb.inf. 
ctrt)tlnft.dertr.i<uif.  VoIuptuariasautcmilIcquuJcmretinct,7./^§. 
CQnflituimm,dei civlndtc.  I  p.dttmp.  nrts dot.fa&.btcautb.  fintdeiritrttntt 
rti deductt.  1. 19  5.  i.itpttu.  btttJ.  vidc  Fabr.  d.  lo.o.  Gocdd.  d.  l$co,  §.  2. 
Fachiu.  l  controu.  jf. 

XIX.  • 
VJufructuariuj  non  aliter fru£luum  domi- 
hpu  effic/tur,  quam  fieos  ipfe  perceperit.  Sed 
quidfi  deccjfiritvfufruftuariusycttm  jruff&s  cp 
Jcnt pendentes  &  maturi9  nunquid  eosad  berc- 
demtransfirt? 

NcgimuB 
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cum  IufrinUno,tt  §.  //.  jiynm.  \nffr.  dt  rtr.  din.  cum. 
iulo  ;.f:Jruftu4'H*>.  ii.qutb.rr.nif.v:utf.  .t»ntt  cuT\\V\p.'nl,+.§  fipv($ 
ik,D.(if>i*f.p£t.  quosfequitur& defcn  iftHartm.  Pift. /*K /  qutft. 
tf.-nnm.tj.  &f*q.\.  Quidamtam-n putamhancopinioncm iniquam 
^falfim  eflc,  cVecontrariofrucluspcndentcs  hercdifruftuariipro 
ata  tcmporisquo  vfusfructus  conflftitdebcriaiTerujit,  idqjarquius 
(Tcdicunt.  pertj.§.diUjrtioy  D.f.iut.metrm.  Cuiac.  mntu  &  lib.  4. 
ftud.c.30.  Wcfcnb.  bic  tSr  «lif  ,  &  horum  opinionem  Auguftus  Elc- 
clor,quoadccnfusannuosctiam conftrmat. ptrt.j.t9Hftp.i6.  Etvi- 
deturprobari,  tnc.  vnu.§.  b  tconfe  iumttr,  b'u  finiturlex,  deindcconfuo 
tudincs  rcgni  incipiunt,  in  vlibus  fcud.  Etnotandum  uftiurcSa^ 
xonicofruciusagriconfiti,  etiamfi  nondum  fint  maturi  vclpcrcepti, 
ad  hcrcdcmpcrtincre,  idcmq;  in  agro  dotali,  fcudati,  dotaliiio,  &  li- 
mihbns  oblcruandum  cflcvoluot.  lanbwfyti  bb.  2.  nrtu.js.  Saxon» 
gunft.jr.  ps%.  Schncidwin.  hn  &\vTcfcnb.  W4<Mw.refcrt.  Fru&us 
itaq;  vltimianni.matHn&adhucpendcntcs,  nonadhcredcsdcfun- 
<5ti,ftdad  proprittarium  pcrtincbunt.  Coflal.  mUdifunclasS,  peril- 
lum  text.  D  dt  vfuf.  Difl*.  Cuiacius  iib.  t.fud.  ttt.  30. &tdl.jj.  §.  pen, 
D.  devi-f.Ug.  cjuieam  vult  inirirationcm,  qua  feruatur  inter  mari- 
tum  &  vxorcm  ,  vt  fru&us  (cUicct  diuidanturpro  rata  tcmporis. 
inter  hcredcs  fruc"bi.irii>&  proprietarium ,  pcr  /  {iopt**<  :6.D.dt  vfuf. 
Ly.  S>.fiv'iaf.ttt.  &alias,ad  quas  fcfpondcnt  Hartm»Piflor.  d<  q.  24^ 
&  D  jncliaSihb.ro, comm,iap4.  Vide,  rol. up.2. di(p.  1  w,onci  12. 

XX* 

Qtm  traditione  transferatur  dominium* 
Qu&ritur :  An  error  tradtttonem  vitiet  ?  A. 
Etan  exfententia  tudicis  dominittm  transfera- 
tur  ?  £. 

A  Dicimus  crrore  traditionem  non  vitiari,  fiquidem  in  corpus 
quod  tradi  tur  con  fcn  tiamus,  licct  in  caulis  diflcntiamus ,  /.  cum  m  ctr- 
pm *6.D.de tca.rer .  donun.e?  Inqui  Iulianus,  cumin  corpusquidcm, 
i»quit,quod  tradmir  confcnthmus,  in  cauia  vcro  diflcntiamus». 
non  animaduc  tcqnare  incfficax  fit  traditio.  Huic  cbflat,  l.fi 
t£Q  t$.D.  dilkb*  cndil* ,  dc  qUi  vidc  Vultcum,ifc§.  ftr  trAdtiontm, 

Vcfcnbc& 
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.  Weienbcc. *i  d.$.ptr  traditiontm.  Alcittlib.j.parcg.is.  Don:!.*  rtw- 
mentanorum  16. 

B.  Adfirmamus.  i.  Pcr  §.vlt.lnfi.t.dt$ffi:.iu4.'HtlIt*Ytrb.  Quod  : 
autem  in  iftis  iudiciis  alicui  adiudicatuna  fuerit ,  id  ftatim  cius  fit ,  cui  1 
adiudicatum  fuit.  i.  Pcr  l.fiatuliberi^.QjitnttutyD.dt fiat.ltb.  ibi,  (cd 
veri/nmumcft,vfq;>  ncq;  intercftquogencrc  quifq;dominus  cius 
ficrct.  3.  TLxLj.  %.dtmqutrtpottil,D.  dtrtb.  m.ibi.  Idemq;  critdi- 
cendum ,  vfq;,  propter  rei  iudicata?  authoritatem.  4.  Faclum  a 
iudicc,  rcputatur  fadumab  ipfa  partc ,  /.  /:  ob (avfarf, 3.  dr eutcl.  fcd  Ci 
pars  condcmnata  rcmtraderct  cx  iufta  caufa,tran$fcrtdominium , 
Ergo&per  fcntentiana  iudicis,  Fachin  controu.  62.  Vide  voLi.p.*. 
diJp.2.conil.  i4' 

De  ^rcrui-  JPr^ter fupradittas  rerum  diuifiones ,  alist  res 
rcalibus.  dicuntur  funt  corporales  ali&  incorporales , 
buc  referunturferuitutes,  &c.tju£funtdupliccs, 
Reales & Perfbnales.  An *vero  feruitutes  tc-ks 
iure  gentium  fint  induci&^valde  Ciifbutatutf 
Quod  adfirmamus. 

Vcx%.fin.  Infiit.dtvfu&hibit.  ibi:  cxpofuimus  quibus  modisiur.e 
gcntium  res acquiruntur &c. l.ex boctureiD.de lafi. & lur.  Ncc obftar, 
Qupd  modi  conftituendarum  feruitutum  omnes,  vclut  pa&iones  & 
ftipulationcs  tcftamcntum  &  vfucapio  funt  iuris  ciuilis,  vti  put«fc 
Donell.j.  com.cap.i.  vcrbum  cnim  padtionis  comprchcndir  ctiam  a- 
lioscontractus  &  conucntioncs  iuris  gcnrium  ,  vt  notat  gl.  in  §.fit. 
1nfi.de  fcruit.fjc.f.  truditionib.  C.  de  p*ft.l.  i.  §.  communicationii.  /.  6.  &  7.  it 
pjft.tltg.  Et  Donellusipfenon  tanturainrfufrufcuadmittit,'./0.^m. 
tap.j.  fcd  &  in  fervit.rcaJibus,  ltb.ti.c.20.  Idcoq;  vt  vcnditiolibcri  hoV: 
minis,quxiurcciuili  eum  feruumcfficit,*ion  impedit,  quo  minoff 
perfonalisferuitusoriginem  aiuregcntiumacccrfat.  Sicftipulatio, 
tcftamcntum,aut  vmcapiojorigincmferuitutumrealium  nonarrfc- 
ru:u.  VidcCodd.  ad l. Ubc0ti9.num.se*  dtVttt.fi 'g.  Prartcrcainftat, 

Qupd 
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Q^tod  fcruitusdicatur  iurisimrainutio,  JepuptHo>  §.& vtUc  D.dettrni 
op.nunaat.  eoq;cum  fltcontrariaiuri»  non  poiTitiurc  gcntiumccn- 
fcri.  Scd  diccndum  cft  :  Scruitutcm  non  dTctotius  iurisimminu- 
tioncm  quafi  dcftrn&ioncm .  fediuris  pleniflimi  dclibationcm ;  vt 
nihilominus  licct  imminuatur ,  adhuc  ius  fit  &.  dici  poflit.  Et  ^uan- 
cjuam  iusimminutumin  quantum  imminutum  cft,non  fit  ius,quip- 
pecum  nihil  lit ,  tamcn  cumalterjus  commodo  acccdat  atqjilliius 
conftituat,  ab  ctTcChi  non  inconucnicntcr ius  dici  mcrctur.  Coral. 
mRKbr.dtftriiit.yitni.il.  ¥orczt.*dl./.tod.vvm.7.  Obitcr  addo:  Serui- 
tutcs  rcalcs3fic dici a pra:di«,quibus cain  hzerct.Vndc patct,quomo- 
do coharrcat ciufluodi  argumcntatio.  Oitihc prxdium  in  iurc con- 
fillit:  Omnis  icruiuis  eit  prxdium.  Ergd.  Omnc  namqueprat- 
dium  non  folum  conliftit  in  iurc,  fcd  ctiam  in  dominio,  poiT:iTionc, 
&c.  Sic&  fei  uitus  non  cftpraedium  ,  quiacft  ius  praediis  infia?rcns. 
Dcinde  ad  fyllogifmum  ita  rcfpondctur  :  Ex  falfis  vcra  concludi 
poiTe,fcd  non  coutra.  Cuiac  intratt.  adAjrtc.  »«/. quadraginta ,  D.  adl. 
V  ucid. p*ig.  tjt,  Cartcrum,  an  auffca  familia  vcl rc,  cui  fcruitus  vcl  ius 
aliquod  dcbctur,  augcatur  etiam  fcruitus  f  Tra&at  Koppcn.  dtctf. 
17.  tium.16.  (x  feqq  A n  pratrogatius  paucis  conccfla,  qui fucceflu  tcm- 
porisin  magnamcxcrcicunt  mu!titud;ium,tum  dcmum  minui  pof- 
iit?  dccidit  Za(ius,  Ub.2.fmgul.  rtjff.tap.  ij.  ncgatiuc  >pcrl.dimm  /S.  §  jf 
U qm mfin.de damn.tr f.  qucmtcxtum  ndhuiufmodi  cafusdicit  fin- 
gularcm,  &idconotandum.  Adcoq;  fidata  fucrit  prsrogatiuaali- 
cuiin  fuafamilia,  vt  immunis  fcderct  in  villa  nobilis  .  tunc  licct  iila 
familiacrcfccrct,  nihilomnus  omnesimmuncs  mancnt. 

XXII. 

Reales  (eruitutes funtvel  ^vrbanoru^n  vclru- 
fiicorum  prtdiorum,  qu&  nonloco,fed  matena 
& qualitate ab inuicem difiinguuntur >  JA(Vn.- 
tium  IC.  verh  bac  in  reab  al/isICtis  dijjenfi-fc 
nonputamns  ;A.  An  vero  hx  feruitutes  reales 
fine pr&dtis  confiituipofint  ?  qusfiionis  efl :  Ne-  4^ 
iamus,%  Q_  A.Nirn 
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A.  Nam  ncq;  rcliqui  ICti  aMificium  ruriexlTrucTum  rmTicunv 
appclIaripofTcncgant,vtconltjtcx,/./rt»;rf<4/>^4f.rrj.</<rr^;^.^r:.non 
«^uidcm  in  vfu  iuris.fcd  in  vu!gato,&  quictcm  recTo  latinx  linguar  fer-j 
monc.  DcindcPra:torium,f?j/.^.(/f/<:r<i.rr//?.^r4rrf.accipcrcpoiTuiiuis 
propr«xtorio  rulTico  &  domum  improprieprorufticoaediHcio,  vi uc 
Doncl.  it.<0TH;}i,4.& in  traft.de  pign.<ao.4. 

B.  Pcrl/.D.cctHm.prad.l.fiquit  6.§./.D.io?.§  iifeo,  lnftit.  hoctit.&  ibi 
"Wcfcnbcc.  Cumcnim  pra:diafint  fubiccTun.,fcruitutcs adiuncTiuv: 
&  adiuncTKm  finc  fubicctofubfiftcrc  non  poffit,  vtiq;  finc  pr«xd:o 
fcruitusconftituinon  potcrit,  Lmbildolo i2?.§.cuwptinapalu ./?S.  D..:t 
reg.iur.  vidcCorraf  adl.  fttuttutts,  4-D.de  ferutt.  .Scrttitutcm  tamcJg 
abfq; prardii  promitti quidcm  poflc ccrtum  eft,  non  tamcn acquii  i. 
btredts 2S.§.coyitrafi propn/ptr  10  D.fam^erctfcinvttK  viam  promittcrcA: 
ispotelT,quifundum  non  babct.  Atq;  fic aliud  cfl  proKnitfio  jfcruf^ 
tutis,  aliud  conflitntio.  Ex  promi/fionc oritur pcrfonalis obligatioi 
&promiiTor  cuicTionis  nomine  tcnctur,  licct  pcr  alicnum  fundum 
fcruitutcm putaviam coniTitur.t,/.^ qtiit pet fur.duw lo.l.fundunt (i 
fcr  ahenum.i.D.deemcl.  Exconfiitutione  verooritur  iusrcale,  quo^ 
fi  rcs  non  fubfit.inanc  clT,  §.  omwuwy  laftit.de  aQ.  Corraf.  d. 4-  *****  6. 
Vicixis.cent.s  quaft.^2.  Similitcr  feruitus  pra'dio  futuro  proptcr  fpc  m 
ccrtam  futuri  dominii  imponi  potcft.  Vcrum  prardto  quod  quis 
ncq;  habctncq;  accipercpolTeTpcrat,  feruitus  nuilo  modoirr.poni 
potcft.  Sic&fideiuflftomfuturum  concipi  potclT,  /.  (anatr.ut  26  C.dt 
fideivjjiribw,  vide  Corraf.  d.i.  4.  An  &  quatcnus  domimis  futtdi  tcr- 
uicntispofllt  fundum  in  prcriudicium  cius ,  cut fcruitiis  dcbctur,  act 
«ulturam  reduccrc ?  TracTat  Koppcn,  dcctf.tf* 

XXIII. 

Eum,quims femitutis prtdialu  habet>nouum 
epus  nunciare  pojfe ,  tam  in  Vrbanis  quam 
Rujlicis  feruitutibus ,  adfirmamuf,  A. '  Ser- 
uitutes  'vero  pradfales ptgnori  dare  poffe  nega~ 
tnns.  £. 

A.  Pcx 
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A.  Pcr  l  i.$.ittm  hltano.  D.de*e»-.f.  vbi  dicitur ius  nuntiandi  no- 
uum  opushabct,quiautdominiumaut  feruitutcmhabet  Nc#di- 
fbnguutur, an  ca  lit  vrbanaferuitus,  3n  ruftica,cnm  ccrta  diutrfitatif 
ratio  reddinullapo/Tic.    i.  Probatidem,/.  tnwdtcio^p.D.fam. 

vbi  dicctur,(i  dum  rcs in  arbitrioefl: ,  dc iurc prardii  controuci  fia  cft, 
placetomncs  cos  ,intcr  quosarbitcr  lumptus  ci\ ,  opusnouum  nun- 
ciareprofua  quemq;  partcpofle.  Non  obftat,  t.qunfm  i^.D.dtra- 
fct aptr.  n  n  tat.  ficut  cam  bcnc  intcrprccatur ,  &  cum  noftra  fentt  ntit 
conciliat  Corraf.  /  Mtfceicap.  vlt.num.f.6.&  j  Alii  a!iter,vidc  Cuiac. 
/  obf.  17.  Hotonw.*mioi&.  *tff)  cap.  17  Atciat. 3.  patttg.  tsp.  ^^.Iacob. 
lUruard.  2.  v*T.re(p.c*p.2.v\&c  tra&ationem  nodram.toe  wu-.optrunun- 
tiarion<tl'*p.2.num.2i.&  al  quntfeqq. 

B.  Dcvrbanorum  prardiorum  fcruitutibus ,  cxtra  controucr- 
fiam  efl,easopp;gno<  ari  non  poiTe,  l.ft  *  qut  f>onat  //.  §  vlt.de ptgn.  Vc- 
ruman  idcni  dc  rufticis  pra:diis  dicendum  fit,  quidam  in  controucr- 
fiamvocant.  Quod  nos  tamen  adfirmandum  putarrus,  lnvtrifqj 
enim  feruitutibuscadcm  militat  ratio.  Quia  pignus  vtiliter  confU- 
tui  nequit,nifi  aliquandoauocaripo/Tit,  L  fi fundus , uf.  $.credirtr ,/.  di 
p'g.  Atquiferuitutcs  tam  rufncar  quam  vrbanx  prardiis  coharrcnt, 
ab iifq;  nuliam  recipiunt fcparationcm ,  fcd  ipfa fcmper comitanturj, 
/.  vix  unjlnut  23. 1.  vf.m  $xficiuj4.  defrruir.  rt-ft.  pr«td.  ac  proindc  nifi  &  i- 
pfum  prardium  pignori datum  lit,fcruitutcs  prasdiaio  pignorari  non 
poiTcccrtJjiuris ratiofuadct.  Prstcrca  pignus  cx  tcmpure,  adtcm- 
pus.fubconditionc,  ad  conditioncm  conltituitur,fcruitutcb  non,i- 
tcm,  A^.^/irnir.Balduin.  depign.  c.j  Ncbelius,d$.  g.tb.^tn.f.  vidc 
Q0nn.4-.cap.  14..  Cui3C,  ts.obf.  6.  &inpsr*t.C.ftrtsi'nen.  Hotom.  sti 
f> *fl.de p'g*>.&  hjpotb.  cap.  j.&ltb.  2.  oif  25-  Fabcr./. 'o»»if#.  //  tn  fiir, 
neg.mtes,per l.fed anvta  12.de ptgn.  quardcdomino Ln  fuo  prardiocrc- 
ditori  fcruitutcm  pignorislococonttitucre  volcntc,  loquitur,  vt  ci 
c;  cditorvtatur,quandiupccunianon  fit  foluta,  quod  hoc  pcrmit- 
tatur  domino  pra?dii  fcruicntis  ,  non  vt  valcat  ipfo  iurc  fcruitus, 
qua?  ad  tempus  conflitui  non  potcft,  fed  propter  vtilitatcm  con- 
trahcntium  hxc  conuentio  fuflinctur.    Cacterum,  tui  ferunm  ntfy 
txtiptpv*t,  ♦  t    *dtttnpm,n     fuh  conditiont  ip/o  ttttt  onfiitut  p'j?  r>  ratio 
h.rccfl  :J>lam  in  fcruitutibus  fa&o  paticntiarprarfcntanco  opusefl, 
quo  fcruitus prardio  imponatur,  /.  vit.defttuit.  qufcfcmel  impolita, 
iicm  aut  conditioncm  non  rccipit  j  quia  feruitutes  fua  natura  habent 

Q^  1  caufam 
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caufam  continuam  &  perpctuam.  I.foramw.  jg  4t  feru.  vrb.prj.  PerfcW 
rufcs tamen feruitus , puta,  vfusfru&us,ex  die ,  & ad  dicm  debcri  po- 
tcft,  /. 4.dt vfufi.  Quo vfusfriufhiscft ius in  facicndo confiftens,  hoc 
cft,  vtcndo  fr  ucndo,ca  Icgc ,vt  prius  non  Gt,  ncc  eonflitwatur,  cjuam 
ffuisfruipofTit,/./.7tt4«J?4.«  t-gat.  Iraci;cum  is  cx  die conftitutus 
ht,fru<5tuarius.intedicmfrui  non  poteft  Facta  enim  vtnotoria,<ta 
&iurc  fuljKndinoffunt,  nc  faiicct  idprius  faccrc  liccat,  cjuod  in 
dicm  dclatum  cft,  quam  dics  facicndi  conftitutus  vencrit,Doncll.  //. 
CQmnnnt. 

XXIV. 

Qum firuitutem  imponerenemo  nifipr&diido- 
minuspotefl:  Non  immerito  cju&rttur ,  anvfu- 
ftuffuariusyproprietarius,  rjpcrfictartus,  vafal- 
lus,  Emphyteuta,  (eruttutcmpr&dialeminfmi- 
do  in  quo  tus  habent  Jibi  conjlitutum  imponcrc 
fcftmt?  ' 

Fruct  J.ir«uslicet  fundum  mcliorcm  reddercpoflTtcVtcncarur,  U 
f\  4}.*i.tr<8u<trttu,t.pfrfi  ttuv. 05,44.  D.  dt  vu/.  fcruitutcm  tamen 
fundoaccpiircre  velctiam  imponerenon  potcft,  in  praiu^icium  fcr- 
licctdomir.i,  cui  ca  fcruitusiinpolitaminimcnoccbit ,  ctfi  pcrlon- 
ga  tcmporapcrfcucraucrrtfcruitus,  cvttic.de tn  vtft.de  re<:l.f»3>t.  Fa- 
citcjuodaiicnatiofcudi  prohibitacfl,  Itb.  2.fcud.tif. ;2  &  SS>  Atalie- 
nartpnU  vcrbo  contincnturimpoutioncsfcruicurum  ,./.)&».  C.  derc, 
dtien.nonatitnntd*  Sancfcruitutcm impofitamrctincrepotcft,adcoi|; 
etiamrctiiuredebet,/.  fedft //.§./?«.  D  dtvfuf,  Proprictarium  quod 
attinctjDo  iiimis  uuidcm  illcdicitur,  l.rccle,2;.D.de  vcrb.ftgn.  +.  D.  de 
vfuf.  Scruitutcmtamennecj;  confcntientc  fnuftuario  imponcrc  vcl 
amittfrepotcft;  adquirerctamcn  ctiam  inuitofruccuariopotcft,  4. 
l.fed  fuS'&  fi*.  Superficiarium  iure  prartorio  fcruitutcm  cor.fli- 
tucrepoffc.  Vlp.in/./.  §.)5>j.  D.  dtfuotrfuttb.  fcribit,  idqucibid.  gl. 
confirmat,  non  umen  dc  qnoKbct  fupeirtciario  boc  accipicndum 
videtur,  fcd  deeo  quinon  ad  modicum  tcmpus  fnperficicm  habet, 
iuxtadiflin&ionem,  d.t.  t.  5  jwi  anitm *it,jf.  nd.  vidc  tamcn  Vult.  /. 
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lw[(p.R<tm.<4p.io  n.4j.&tib.i.ft*d.io.iN.40*  Dc  vafallo  idemciued 
Jc  vfufru&uariodiccndumvidctur:  Ccmi  vafallus  lit  inftar  vfufru- 
ftuarij ,  & non  minusDominusdicatrir,  vt  ob  id  etiam  non  dcterio- 
rem  fcd  meliorem  fundum  fcudalcm  rcddcre po/Tit,r.  vnic, $.rti*uttn% 
dettiutfttt.tnrtaktn.faft.  Vult.  Itb.  /.  luttfp.  Rm.  up.io.  V.38.&  ftoqSi 
tamcnprctioveldoloautiniuria  (cruiturcm  rci  bcneficiariximpo-.u 
patiatur,  Dominoidnainimc  nocct.Iicct  vafallo  donec  feudunuc- 
nct  obcflcporTitjrf.r.Pw.  §.  rfuemwrldcocj;  fcudo  ad  dominum  rc- 
ucrfo  feruitus  euancfcitjnam  rcfoluto  iure  datoris ,  fimn!  iusacce- 
ptorisrcfoluitur,  Vuh.d.toio  Wcfenb  dtftud.cap.  //.  ntt.  7.Borch.<te 
ftud.f.  7.tt.fj.  &feq<j  Rofcnthal.  deftud.  cap.p.con.  43.  Idtrr.cjjde  Ern- 
phytcutaDd.ftatuujH,Coraf.i»/*Jfr»Jfftfe*  pt*dto*um  3.  r.  2+.  dt  (ttutt* 
Scd  malc  pcr  notata  clari.  $.  tPiphjttnftstqutft.  21.  &;  Borcholt.i  uraft* 
dtfeud.cap  j.nk.43.  vbitraditur,liccrc  craphytcuta:  fcruitutcm  im- 
ponrrc  poiTc,ita  tamcn  vt  finita  emphyteufi ,  finiatur  quocjucfcrui- 
tus.  Exuncto  namquc  iure  dantis,cxftinguitur,  ius  accipicntis ,  Lft*- 
tiu*  Flotu».  dt  ture fifc .  /.  ftte  §.pi*dium.  D.  't  itgaf.z.  Illud  obitcr  hoc  Io- 
co;  Vfumfruc5tumcft"cdiuiduum.I:ruc*tiis  enimin  frucndo  fiue  per- 
cipicndocft;«uodcumin  fa&oconhftat^dccronem  recipit.Deinde, 
vfumfru&um  cflcdiuiduum  cxcodcducitur,c]uod  vfusfrudtus  rcci- 
pitiusaccre'ccndi,r<>  .ttt.ae  \  tfr.z  cr ijt. At  cjua-  res  rccipitius  accrc- 
ilcndi,  necclTario  1  ft  diuidua,  l.z.  de  vffr.M  ct+fttc,  l.j,  de  vfvfr.  /.  16  f*m. 
erafc.  /.7.  §. cum dt  xfufrtift.  ff^u  r  m.  dm  d.  I.  iz.  & 31.  de  vfufr.leg.  /.  ti.  *d 
L.FeUid.  l.42.de\fft.Cuht  iz.obf.  rj.  Godd.eil.  2s*n.tS.  deverb.ftgn. 
&tn:r4cl.dtcoHt>*h.fitf.t.ir.6.  ceneK  22.  tn,  sys.  &  foqq.  EIcg  Cuiat.ai 
/.  72.devtrb.0bUg.  At  vidc  Hotom. /tf  ft.qvttft,  /S.  Rclicjuxfcruitutcs. 
funtcliuidux,!./;.  ut  \fu  c :  bab. 

XXV. 

Eorumpntentiam  qui feruitutem  non  offict- 
tndt  lumtntbu4,a  feruitute  altius  non  tollendt>di- 
jlinffzw)  ejfe  negant ,reiicimus»  A.  Sicut  £f  opi- 
nionem  eorum>  qut  mteritu  rei  (eruitutes  amittt> 
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nonadmittunt yimprcbamus,  B.  Poffeautema- 
liquem  inuito  'vicino  fcnejlras  apertasin fuopa- 
rietebabere.contra  DuarenumadfirmamHS.  C. 


A.  Etrcfutathancfcntcntiamfatis,'.yf«'W<>7;  i7.%.'\nttrdum 2.tbt\ 
veldtprtmtytuTnimbui  pjfi  tre%d*  (etu.v  b.prdd.  Etfincfcruitusluminib. 
non  oflkicndicfigcncralior  feruitutealtius  non  tollendi ,  4.  l.fiarfo* 
rem>l.4.  vetb.  Mix>H,etl.  tnter  //.  D.  r«  i.  At  profpcctus  foruitusvna& 
eadcmcftcum  fcruitute  nc  profpcchii  orHciatur,/.  ij./.ij.D.  defe-u. 
Vtb.ptdd.  R.obcrt. 4. (ent.  7.  L)ilL  Coraf.w L t.n.jj.  &  f-tq.  defetuir  De 
priorividc  D\xa.r.  m!.itdtfi  tai2.  I.  mter  (truttutes />.  de  (in.vrb.prid.  Ho- 
tovn.hb.refp.^mi  Ab.c*p.u  Conftat  inquc,  quod  fcruitus  ultius  non 
tollcndi ,  fit  diftincta  fp?cics  a  fcruitutc,  nc  luminibus  orTiciaturp 
I.4.  deferv.  vri.pt *d  Duar. /.  dfp.  ??.Etquidcm  hxcdirfert  ab  iJb  tan- 
quam  genusa  fpccic.Seruitus  cniin,  veium  mbut  uru  ,  hocco.inct, 
nelumina vicini obfcuriorariant  Vnde.quodcunq;fitadIuminiv irn- 
pcdimcntu,prohibcripotefl, tnter  ferwttttrt  i$  ie  (<ru.  vrh.  orai.adcy, 
vtfiarboris  plantationc  lumcn  impediatur  ,contra  fcruitutem  ficri 
tX\Q3iX.ui:  J. 17.de  fetu.vrb  prtd.lw  feruitutcalrius  non  tollendi,aliudcon- 
ftitutum  rcpcritur.Eam  fiquidem  dcbcnsjicctardificium  altiustollc- 
re  ncqueat.arbores  tamcn  plantare,&:viridaria  fupra  cam  altitudincm 
habercpotcIt,/.^«tfrfiMfc/w, '.  //.  D.  d.  t>t.  Htnc  &  alibi  feruitus, 
ntbus oflictaturt  ccu  pluscontinens,opponi  ur  fcruitutM/fiitf  uon tollen- 
diy  cch  minus  conttnenti,  /  4.  \btt  mtxtnte ,  D.  d.tv.  l.fi  urborer,!  17.  $.  2.  d. 
tit.sOu2T.d.loi.Wd\:nb.  tnpisrar.de  (tru.vrb.prt^.  num.  4.  Dilf.  Cuiat. 
l7.ob(.  i/iDonell.  //  comment.  f.  Pra?tcroaintcr  feruitutesluiiiiuum  & 
ncluminibusorfkhtur,  manifcftacftdiffcretia  Lvminutnc*tmjiruintte 
conftituta,id  acquifitum  vidctur,vt  vii  inusluminanoftra ,  h  c.  fene- 
ftras,  quibuslumcn  ccclihauritur./.  \umeniS.  de (tru.vrl-. ?r*d.  cxcipiat, 
i  4.d.ttt.  Quanquain  cnim  vnufcjuifque  lumina  in  fuofaccrepoteft, 
tamcn  immittcrc  in  vicini  parictcm  aut  cominuncm  non  licet ,  f. eds 
40.d.  ttr.  nccctiamprohib  rc  vicinum  quo  minusaducrfus  illa  a:diii- 
cct,atq;  itaobftruat,mli  qti^fitaciufcemodi  leruitutc.Seruitutc  vero, 
ne lunnmbut.  tJScf«ftf,coniututa  hocadepti,  maximc  vidcmur,  ncius 
fifyicinoaltiusajdifjcarc,  &luminibus  nolrm  vlJo  eriam  aiiomodo 
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oiHccrc, /.  //.  & L  I7^npr,d  m.Coflal  add.  /.  ^.Cccpoll.  deS.V.P.c.^f* 
&add,l,  4.  Duar.  /.4$.  ?i.  Cuiat.  /.  obCj.  4.  Difl*.Doncll.M.//.f«m- 
vtnt.cap.  j.  Dcniqj  fcruitus  altius  tollcndi,&  nontoIicndi,funtdi- 
flincli' feruitutcs,(Ofr/.  2.de  S  V.P./.7.  %.i.cmm.pr*A.  §  aque.Inftdtacl. 
Doncll.  n.  1  omnt.j.  Scd  dixcrit  quis ,  <w  atttm  tollendt,  fcruitutcm  non 
efTcjquiaUludiusiarcubertatiscom 

At  illud  vcru  cfl.  nifi  libcrtasillaardificandiconfuetudine,  ftatuto  vcl 
pafto  coarftata  fi:>  .'.  t.  C.  dt  adif.  priv.  &  U  qfA  lumimbtu  iii  dt  Str.  Vrb. 
Vr  c!  Cuiat. ad§. aqut. Ufi, dt afi.ic ibi  Donelf. Itcm  Vult. i.difcept. c.j. 
tyalth./.  MifctQ.  4.  Wcfcnb.  inpaQf.de  feruit.  n.3.  &  rcjp.  34.^.16. 

-  B.  Pcr  l.feruitutes2o.§.  2l.31.fr33.  titSer.  Vrb.  Vrad.  I.  y.inpr.  dtftrtf. 
nji.pra  i.l.  13.quemadm.feruit.Amtt,  CoTzdnd.  1 1.  rujo.de /ir«:r.Coflal. 
i-j  /.  t.  25. 5. 2.  Donell. hb.  11.  comm.c.  vlt.in  fin.  DilV.  Wcfcnb  inpar,.  D, 
Qvtmadm.feiutti  am.  n.  4.  Indc  rcccptum  cfr.,dcftru<fto  collegio.mona- 
ftcrioautciuitatc,priuiJcgia  fcruari  pcr  parietcs,  nifi  fupcriorisau- 
thoritatcdcftruatur ,  l.2t.  D.Qjitmadm.vfmf.  am.  Coflaf.  ml.j.$.t.D* 
OjricuwGj  vniuvfQorattin  d.  I.  i.n.  ij.  Vidc  Gyt\.2.obf.6i. 

C.  Noniurcfcruitutis,fcdnaturalislibcrtati.s.  Hxcnim  fcneflri 
in  proprioponuntur  parictc,ac  confcciuc;ncr,nerm  quominuscas 
ponat, prohibcridcbet,cum  liberum  fi t  cuilibctinfuofaccrcquod 
vclit,  dummodo  in  alicnum  nihil  immittat  /.  ftcnt  auttm  8. §.  Arijio.  j. 
Si  'erttit,  vendti.  Et  hanc  fcntcntiam  tcnct  DoncII,  //.  cctom.  5  Dif£ 
Duar,  /.  amxv.  d Jp.  cap  33. 

xxvt. 

Seruitutiiperfonalis  du&  a  Aiartiano  conjfi-  Dc  fcrui- 
tuunturfl?ecies,rv[usfru£tus& vfus.  VfusfruBusK^ni 
eft  ius  re  alienafruendt  vtendi^falua  rcrum fub- 
Jiantta.  Hicduplexefiverus  £f  quafi^dtflribu- 
ttonetncaufalem  &formalem  agl,  &  Dd.  tra- 
dita,  reietfcz. 

Vfusfru&us  diuiditura  conditionc  rerum»in  quibus  is  habetur, 
quod  alius  iifwwjqui  in  rcbus,  quarum  nulla  contingitpcrvfum 

ab~ 


Dig 


jl4       CENTVRIA  il  qvjest. 

abfumtio,  vtinfundo,a7chbus  &c  Aliusquiin  carcris  confiflit  rc-J 
bu«,  quarum  vfus  cftin  abufu.&  confi  mtionc,  &  dicitur,  Q^j/i  \fus~'. 
ftutlik,  puta,  in  vino,  olco,  frumcnto,  &c.  conftitutus ,  §.+onftituit'jrm 
lnfl.  dtvfufr.  At  aliadiuifio  vfusfructus  ,n  raufalem  &formaleti }  null* 
cft.  Latior  cuim^&c.  At  quo  rctulcris  vfumfrutflum  vcftimcntorum? 
Eftnccorum  vfu5  fru&us  vcrus,  vcl  cjuaii  ?  Diftingucndum  cft ,  intcr 
veftcsquotidi.mas ,&  alias,qua?  tcmpoic  potiu*,quam  vfuconfu- 
muntur.  ln  illiscit.0«*/fvfusffuctus;lii  hisautcm  ro*  v  fusfrin5his,§. 
2.  lnfl.  dtvfufr,l  7.  dtrfifr.  tar.  rtr.  qut  iutll.  L 15.  $.  ;.  dt  vfufr.  i  0. 5-  pen. 
vfufiucl.quemad.cau.Hotom.ind.^p.  Inf}.  eod.  Praetcrea  potcftdiuidi 
vfusfru&usin  ciuilcm  &  pranoritfrn,  L/.  inpr.ilt  vtrunnurcfitcoo- 
ftitutusvfusfru&us,  an  veiotuit:oncpra*toris ,  D.  Qjnb.n.od.  vj /•/>.*- 
tntttttur.  l.ft  vfuifruciutp  §.  ill -d  fcnndum,D.  rfkfttd.  qtitnud.  tau.  Ciui- 
liscft,qui  modis  ciuilibussthtiltgatOjflipuUttweipAci.otte.adiud frf/pftf, 
fiut  fetitenti*  confihuituv,    /.  Infl.  devfkf  Prartorius  vcro,  qui  prarto- 
riis,puttfidcicommiflb,/.//  l-gttum  4.  D.  Quib  mod.  vfmfr.  amttrj.fi 
guiisp.de vfutf. Ug.  vci  a  non domino,  vt cmphytcurj,iiipci  ficiario  & 
fimilibusmodisconftituitur,/  t.D.Q*ib.mott.  vfwf.  *vi  tt.  At  aliadi- 
uifio  vfusfrwftusin  caufalcm  &  rormalcm  mcrito  difplicct  :  Latior 
cnim  ea  eft  dillributio  fuo  di/h  ibuto,  nulla  cnim  partium  cum  diftri- 
butoconfcnfio,  nullaeorundcm  interfjdifTenflo.  Agitur  cnim  hic 
dc  vfufru&u,  qui  in  alicna  rc  pcrfonalis  cfl  fcruitus,/.  /.  D.de  r',uft.  noii 
devfufru&u  cum  proprictatc  confolidato,  /.  ficum  argentum ,12  §.fi 
fmdum^.D.dttxctpt.retmd.  l.j.in  pt.D.ft  vfutf.  pet.  qucm  fcruitutcm 
cfle  ncgamus,  idco  quodrcs  fua  nemini  feruiat ,  /. ;.  w  p< .  ff.fi vfmf.  oet, 
I. in  recommuni  26.  D.  deftr.  vtb.  prad.  Extra  haricvcro  materiam  ferui- 
tutum,fieripofl'ehancdiftributionem  attc{latur,N^r/.rf  ff.  S.  h.  >.Ut. 
C.  Vultcius/.  lurifp.Rom.j.  ft.£?.vidcGomcf.j.  refol.  ly.r.z.  vbiSoa- 
retz.  Pinel.  in  l.  i.pa>  t.  2. n.  0.  &  feq.  C.  de  bortu  maternu ,  &  alios  ibi  rcla- 
tos.  N  ullus  itaq;  cft  vfusfructus  caufalis.  vcl.  /.  p.  1.2. .  d'jj>,  /i.iotf. ;. 

XXVII. 

TJfufruftuarium  quafi  vfusfruttus  nominc^j 
ex  SCto  caucre  oportcre  certum  eft.  An  h*ccau* 
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tio  autem ft  de fubflantia  quafi  vfwfruttw  ?  Et 
an  ea  a  tejlatore  remitti pofit  ? dubitatur.  Illud 
affrmamm.  A.  Hocnegamus,fcdaheredcpcffe: 
concludimws.  B. 

A.  Facitcni-n  hxccautio,  vtauafi  vfusfru&us  fubfiflat,§  cen/lu 
tuitur.lnfl.d<vfuf  llxigitur  jurcm  hic  vtiiis &  idonca  cautioitcinque 
fatifdatio,quapropi  c  r  hJeiullores  ,vel  pra-dia  fiuc  pignora.hic  rcqui- 
ri  v-idcmus,  <t>g.  I  i.  D.  i  \  h*  tjutfati  d.  cog.  1. 1.  §.  tubet  ,U.  dt  c  ilat  Gail. 
2.9bf.46.& 47. &  ut.  CoflaL:rf/. /.D.  vfufr.  qtu/nadn\  u.  Wcfcnb. 
conf.pt.  ti.  rf.Puu!  <*'  ./.<■.-  .2  n.il.  C.  dtbonis  *'«/*/>;.  Mytif  b.  '•>.  ij, 
In  vfufruftu  vcrocautio  hzc  n«n  cfldefubftantia  vlusfru&us. 

B.  pcr,/./. C. dc rf;f  vb\Goi\\o(,l.tf>fisrtrum  2J.fiht7.Cvt inpof- 
ftf.l*g  l.fiptcun  4.6.  D.I#£Forcat.<>' /. i.n.i2.D.*e  ftru.  Wcfcnb  (otijil. 
pi.n.t.&2.  Clar  $.  ttflttmtntu»},  q.  64.  *  /.  Cum  cnimillacautiofitiu- 
ris  publici.ideo  per  tcftatorem  vfumfru&um  confiitucntcm  non  po- 
tcftrcmitti,  ncmoenim  potcftin  tcftamento  fuo  caucrc,  ne  lcgesin 
eolocum  habcant,  '.nrma  potttt  fj.4tttf  iUi  Adcoq;  hoc  Ipccialitcr 
reccptum  cftin  vfufru&u,  nedctur  occafiofruc'r.uariodclinqucndi& 
abutendi  rcfru&uaria,  quod  ficri  iura  prohibent,  l.ionuimrt d>  t> 1  K 
Cum  tamcn  cautio  illa  quam  hcrcs  praeflarc  tenetur  dc  lcgnis  fub  co- 
ditionc  vcl  tn  dicm  relic"tis,&:  exiltcnte  conditione  vci  dicfolucn- 
di,  a^cflatorctcftamcntorcmittipoccft,/.«iwf4/*  ?.?.§.  77  i« 
vlr.deiondit.rtr  dtrr.o  ft.  1. 2»&  pe».  vtinpofi.  leg.l.pailui.'-  46.  dcpjct  :Fa- 
cilius  cnim  &  frcqucntius  abutuntur  frui5tuarij,qui  cogitant  fc  brcui 
vfumfru<5tum  amiiTuros,quam  hcrcdes,qui  fperant  fc  proprictate 
potituros.Vbi  autcm  maius  pcriculum  imminct,ibi  magis  &  diligcn- 
tiuscaucndum  cft,/.  t.C.de  Cirbm.edtft.  Hcrcsautemcumfuoiuri 
rcnunciarcpoflit,id  potcft,/.j7.  C.  Eptfc.  &Cltt.  vidcPincl  /.  /.  p.  2.n. 
y  6.  C.de  bon.  mit  .Q.iil.  2.obf.i4f.  n.12.  >»j?».Quiatamcn  jpolitofcd  no 
concc{fo,ciuod  ccllator  vclconiugi  fuar,cui  vfumfruc5tuni  rcliquit,vcl 
a!ijs,(remiht  cautionc  dc  vtcdo,coipfotamf  nonccnfctur  voluifleci 
cocedcrcfacultatc  libcram  difpoucndidcipfius  proprictatibus:  quia 
id  repugnatnatwraiipliiis  vfusfrudus,quiicmpcrprxfupponit,faIul 
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dcbcrecflcrcrum  fubftantiam.  lnft.dc  vftf.  inpr.Lvfufruclu.  lg>lo,D.<U 
pfuf.  Mandcll.  (onfjj.  nu.  2.  &  3. 

XVIII. 

Vtrum  vero  in  cautione  'vfidfruttuaria  ad- 
n.ittcnda  fitcautio  turatcria  ?  merito  dubitaue- 
ris,adcjjuod perdtjiinclwnem  rcjpondcbiwm.  A. 
Jtcm,  anvjufruffuanns  rcm  tpjam ptgnort  dare 
pofiit cfturttur  ? Qtiodnegamm.  B. 

A.  Vidcndum  fcilicet.  an  homo  iit  rrugi  vcl  vitarfufpc&x.  Priore 
cafu  cautioncm  iuratoriam  admitti  aiiuius  cfl,  Autb.  genittl  tn.  C.  dt 

.  Hptfc.  &  Cle*.  No*eLti2.  c.2.Auth.cuttt\ tiu.C.dt  ind>cl.  vtd.tol.  \X'cfenb. 
inotrat.D.vfuf.  qtennd.rav.  nu.  fin  Qd\\.2.o^r.  74-  Pofleriore  cafares 
vfufru£hiariafequcftrabitur,vteiduntaxat  fiuctus  ccdat,GaiI.  d.  ibf. 
47.  n.p.  &  10.  Mynf  6.  obf.4.8  'iu.  i\  lurct  autem  vfufru&uarius  detri  • 
bu<:  Pt  imum cit; Sc cum adhibita diligcntia  fideiuflbrcs  hubcrc non 
pofle.  Quod  tamcn  Wcfenbccius  npar.ff Qutfatifd.fog.  apud  Saxoncs» 
proptcranccpspcriurium  itatenv  cratum  1  fleafllrit,  vt  decrcdulita- 
tctantum  parctur,fcilicct  fccrcdcrc.quod  ctiam  adhibita  diligcr.tia, 
pcr  fideiuflorcs  aut  p^gnora  caucrc  non  poiTit ,  nc  n  ctiam  de  vcritatc. 
Cui  aflipulatur  Guido  Papa».  deni.  iSp.  nu.  2  Quamuis  Jafon  in  Auth. 
(utrtl  clum,  n.p.  C\  detrd  8.  vid.  tiB.  putct,  hocper  folum  iuramcntum 
probari  non  poifc,*r£. I. 1.  $  o**t;ny  C.  dedecnt.tcll.  vbi  tunc  iuratortx 
cautionilocuseffcdicitur,  fifatiidarenequcat,hoccj;  iudici  manifcftcV 
oftendatur.  Altcrum  cft  c]ubd iacct,  fs  nimirum  flnito  vfufrucfcu  rciw 
vfufrucTtuariam  reftituturum,<r£.g/p/j*  m/.  t.tnverb  fidt.t./f.ubtu.D.Oue 
fattfd  co%.& tnLi.§.(uper pecutto  C.deafftrt.t II,  Tcrtium  cft,quodar- 
bitrio  bor.i  viri  rc  vfufrucxuaria  fit  vfurus,Gai!.  2.obf.47.  £.\&'cfcnb, 
ti.  ttt.n.  10.  Y 2.ch\ti.S.iotinou.4 .  Koppcn  dettl.jj. 

B.  Pcr  l.mtertfi  6.  C.  devfufr.  ey  habttat,  vbi  difertc rcfcriptum. vfu- 
fru&uarium  pignorarcnon  poflc.Deindecxpcditi  iuris  cfr,pcra!iura 
rem  alicnam  inuitodominopignori  obligari  non  poflc, /. qu*pt*d>um 
t.C.ftaUtttaitspgtori  datafit,  rbi  Doncll.  &  Cuipc.  m  parat.  Propric- 
tasautcmCd vfusfrucftusfuntfeparata,ncc  ilia  adfru&uarium  pcrtir- 
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net,$./.h:flit.titv,ufr.  Deniq;  tritacfliurisregula,inclufionem  vnius 
<rffc  cxclufioncm  altcrius,/.  cum  Prttor.  12.  tnpr.ff.  dt tud.  Scd m  t.  fi u  qtn 
t/.$.vf*fruclut,2.D.dtprgnorib.  ICtttsoftendit  vfumfru&u  oppigno» 
raripofllsvndeconfcquetur  diuerfum  eflc  in  proprietate.  Sanevfu- 
fru&uariuscommoditatempercipicdorum  fruduum  alteriquidera, 
vendcre,  locarc ,  aut  donare  potcft ,  /.  arboribm  12.  §.  vfufrucluatiuf,  1. 1  ui 
vfmffuclu*  6j.de  vftrf.  At  ipfumius  vfusfru£tus  alicnarenonpotcft  ,5. 
finttur.  U:fl.  dt  vfuf.  I. H  vfwfiuftw  66.  dt  turt  dot.  /.  vfufruclu.    C.  de  v,uf  • 
Quoad  primum;  ibi  vfufructuarioius  vfusfru&us  manebit;commo- 
ditas  antem  pcrcipiendorum  rru&uum.  ad  cmtorcm,  condu&orem, 
autdonatariumtranfibit.  Quandiu  erjjo  viuitprior  vfufru&uarius, 
qui  vfu  m  fru&um  alienauit,  durabit  hxc  commoditas  apud  accipien- 
tem,illo vcro  mortuo,finietur:quiarefbIutoiurc  dantis,rcfoluitur 
iusaccipientis,<./f*r*fl^4/i.<fr^g».  vide  Wefenb.fw/>4r.Qtfi^.m«rf.r/ii^ 
amttt.Qwhi.is.obf.S.VmcW.ml.i.p.j.  n.  $$.  &  feqq.Yorczuin  1. 1.  n./j. 
deferuit.  De  eo  quarritur:  An  xditicij  impcrfccti  vfufru&u  rcIic*eo, 
fruftuarius  id  confumcre  pofllt  ,  Negat  Donellus  //.  comm,  //.  &c 
glofla  m  l.  vfuftuUuarm  61.  §.  /,f>tr  ittum  ttxt.  D.it  vfuf.  /./.  $.rtt  mutationt. 
b.  Qutmadm.ftru.  amttt.  At  contradicit  Corraf.  t.Mtfitll.  6.&  cum  fc- 
cutusCoftal  *ddd.*t, 

m  XXIX. 

Conftituitur  <vfpufruBus pattionibus c. 
itemcjvltimis voluntatibus.  ninc,  vfufruttu  o- 
mmum  bonorumlegatoeiufmodiexortturdubtu: 
An  <vfufruciuarins  dcfunttiAs  alienum foluert^ 
tematur?  A.  Item,an  vfufruttuarius  adfolutio- 
nem  colleclarum fit  obftrifius  ?  jB. 

A.  Nos  dicimusfrudtuariumnon  teneri,  fcdhaeredemcuiidin- 
cumbitonus,  deducereimprimis  sesalicnumexbonis  poflc  ,&quod 
zrcalienodedu&ofupcrerit,frucluario  tradere  oportcre.  Etquod 
oncrahjEreditariaab  heredc  folucnda  fa,ttxt.ml./.  C.fiutt.ptt.  I  *•  C 
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<f«  birt d. *8, l. vlt.  D.  de  vfuf.  Ugatt, l.  vfufrutlu. Itguto,  D. *d L. FAlcid.Tach. 
4.controu.  19. Gail.  J. obf. /46. pulch.  Godd. udt. bonorum,  49. n.  12. D.  dt 
Yerb.fign.&tdl.vwffe.  D.  eod. 

B.  Adfirmamus  per l.vfufru8u,f2.D. dtvfuf. cumChaff. m confutt. 
Bufg.  Kubr.  4.  §.6.  vtrf.  ifludtft  rtguUrt.  nu.3.  Schneid.  §..?.«.  //.  I.J2.L  (i 
ptndtntts  27.  S.Ji  ejuidh.  t.  I.  qutro  2S.D.dtv[uf.  legato.  vbigencralitcr 
tcxtus  fumantur:  quod  fc.  onera  realia,qua*pra?ftantur  a  rc  >  vel  occ  a- 
fione  rei,ad  fru&uarium  pcrtincant,ficut &  collccras & fupcrindicla 

hoc  c/l,$4a|ungm  wrt  ^«unxrunsm. 

xxx, 

Deinde  acquiruntur Jeruitutes  diuturno  vfk 
& longa  quafi f?oJfefton?y  A.  reiefta  Dd.  diflin- 
dioneinter  continuas  d/Jcontinuas,  2?.  Vju- 
capione  aufe feruitutes  acquiripo jfeynegam  us.  C. 

A.  Iuxta /.*.$.)?*.  D.  dcvfuc.  &vfurp.  I.  fiquu  diuturno  to.  D.fiferuit. 
Vtndic.Lftruitutet /4.  D.dtftrw.Cuhc.  mt.ftquitur 4.§.vlt, D.dtvfur. 

B.  Primum  per/./.  §.  vlt.  D.dtaqu*  &aij.  pl.l.  apparttj.  S.fiquufer- 
Wtutem  3.  infr.  dtith.aclu^  ptiu.  I.  vlt.  infint.  C.  dt ptdrcnpt,long.tflnp, 
Dcindcaquardu&usdiuturno  vfu,&Iongaquafi  poffcfTionc  acquiri 
potcft  ^dA.ffjuitdtuturr.o,  l.  2.  C.dt  fttuit,&  «tyft^qucm  tamcn  di&on- 
tinuam  fcruitutem  cflc  ccrtum  cft ,  nemo  cnim  pcrpctuo  &  fingulis 
horisaquam  duccrepotcft.  Dcniqucitcrcft  fcruitusdifcontinua.at- 
qui illud  longo  vfu  acquiritur.  Nullicnim  intcrdi6tum  dcitinerca- 
cStuque    iuato  rcficiendo  compctit ,  ni  fi  cui  i  tcr  dcbet  u  r ,  /.  tndt  ttiam 
g.  $.  boc  auttm  13,  dtitirt.  acl.prm.  atq;  hoc  interdictum  ei  datur,  qui  iti  - 
■ere  diu,  nec  vi,  ncc clam,  nec  precario  vfus  e/t,  /.  «ppattt  ttgo  §.  pen.  d. 
ttt.  Ergo eum,qui  itincrc longo  tcmporc  vfus  cfl,  fcruitutcm  itincris 
acquinuiflc  ,  neceflario  confcquitur.  Doneil.  11.  comm.  //,  Duar.  /. 
dijp.  tnniu.  CAp.34.  Cifnerus  ttt  l.ftquttur  4.$.  vlt.  num.    10.  u.  &  12.  D.  dt 
rfrf.Etquidemadprarfcriptioncmfcruitutisnon  rcquititur,vtadus 
/itcontinuus,fcd  vtcahabcatcaufam  continuam  &pcrpctuam././b- 
ramtn.  dt  S.K.P.hoc  eft,vt  habcat  talc  conditioncm,vt  fuaptc  natura  & 
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potentlavruseiusferuitutiscontinuaripofTit,  dj.foramen.  Adeoqj 
talisdcbet  cfleres  in  quaferuitusconflituatur,vtquisperpetuocam 
Tti  poflit aptitudine  liue potentia.  Hinc cil ,  quoa  ex  nagno,  lacu  & 
cifterna»  aquacdu&us  concedi  non  poteft,  quia  non  habct  vi- 
uam,  pcrennem,  &  naturalcm  aquam ,  fcd  collcctitiam  tantum,  quae 
hyeme  plcrumq;  cx  imbribus  cogitur,  &  «ftate  ficcatur ,  d.  l.foramtn, 
/.'/.§.  hoc  tnttrdtttum,dtfontt.l.n.%.i.  dtflum.  Etin  hac feruitutum  diu- 
turno  vfu  acquifitione,tcraporis  legitimi  continuationem,  /.  2.  C.de 
ftruit.  & aqua ,  b*na m  fidem ,  Ufi altena ,  10.  de  vfurp,  &  vfuc.  &  vfum  iure 
fcruitutis,  Lfi».  quemi.feru.miu  non  vero  titulum,  d.l.fi  quk  iiutmnt9 
ii.tn  fn.de  aq.&aq.pl.arc. 1.2. Cdtferw.t.&  4*7*4, Doncl.  11  comm.12.DlfC. 
D uar. /• tnniu. di/p.34. per i  nullo 24 ,  C.  de  rei venduat.  N cc  fcmper  a d- 
uerfarii fcicntiam  neccflario  requiriarbitramur , /.  vlt,  itfetutuL  t,  §. 
hat  tnttrdtcle,2.de  ttin.*tltej..priua/. t.  vlt.Cdepraft.ript.30.vti 40.  anr.srtor, 
loh.  Longouall.fi l.imptrtum,3.%.batltnutt  uum.i.  23.  de  turifdtcl.  Con- 
cluditur  itaq;,intcr  fcruitutes  continuas  &  difcontinuas  hoc  cafu  di- 
ftingui  non  poiTc;  cum  lex  n6  indiftinguat,  fcd  indiflind^  ioquatur, 
in  l.fin. C.dt prtfcript,  Ungi  ttmp,  Cifncr.  adl. 4.num.p.de vfucap.  Licet  in 
praxi  alitcr  obfeructur.  Mynf.^.^^.Modcft.  Piftor. vtl.  t.  ctnfiL 
14.num.3s,  Gail.  2.tkf.6fMum.  7, 

C.  L  (ttuitutts,i4.deferuit.l,ftquUur4..%Mt  !,a!tena.io.§  t  D.dtvfurp, 
&  vfuc.  Vfucapioenim  poffc/Tioncm  rcquirit.  t.3.Lfintpojftfitont  2$.  dt 
ffuupionib.cfintpeffifi.dt reg.im. in  6.  Atqui fcruitutcs  vt rcs  in  corpo- 
ralcsnon poflidcntur,/. fiadtsmu32.m fii,dtferu.vtb.pt*i.  Erg6& v- 
fucapincqueunt.  NecputandumefUuftinianum  hocmutalTc,  inl. 
vnic.if/r.& qut efft  inttil^untur &c.CJe vfuc.  transform.  Ula  itaq;  vcrba , 
immobiles  funtvelefle,intclligunturf  ^.£t>w.nondcfcruitutibus, 
fcddcaIiisrcbus,quxinterimmobiIescomputantur,quarummultac 
funt,accipipoflunt.  Vult. dtfeud.ltt.t.CMptJ^tum.4  &j,  Cuiaciusta- 
mcnhociurcluflianianeoferuitutes  vfucapipoficadfirmat.  in  I,  ft- 
quitur 4>%  fin.  & L  vfuc4pionem,p.D.devfutap.VidcD\iar.t.di(p.34-  Rac- 
uard.  in  I. finguLadLfmbonim.  Donell.  //.  ctmm.  //.  &  12.  Wcfcnbcc  in 
f4m.fi.dt ftruitut.num.6.  Hotom.  illuft.qudfi.2j. 

XXXI 

Vfucapiones  &  prdfcriptiones  nonejfe  contra  J^J- 

3         •  nata- 
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*  prxCrri.  naturam,  Cediureciuili  bono  publico  introduflras 

yuoqibus.  J  ■* 

ajjeriwus. 

Vfucapio  &  prafcriptio  quomodo  differant ,  inter  fc ,  dixi  vol.  t.pm 
4..dt(p.i.  toml.i.  &  4-,  Quin  ik  in  co  diftcrentia cft ;  quod  vfucapioad- 
uerfus  minorem  currat,pra?f:iiprio non  idem,vtili  titulus  Codicis,/? 
ttduerf.vfucdp.  manifeftc  probat,&  a  Cuiac.  tnp*rar.c.d  ttt.  &  tu.  Quihui 
ttt caur.'n integ. rtfitt.ntt.tjfa;  ta  non  iSt.&  in l. t/E«ttUw,dt m\nortb.2t.annut 
itcmqjCothom.Vjf.jp.a.iz/  adnotatum  cft.  Prajtcrea prxfcriptio & 
vfucapio,quod  dua:  fint  fpccics  oppoflta: , pattt  tx  §.  ex  his,  tu^.  retf.  tjr 
boc  ett.  Inft.per  qutuperf.nob.icqutr.  Ita  qua:  res  vfucapionem  rccipiunt, 
in  illis celTat prxfcriptio ,  & in quibus defcruit vfucapio ,  ibi prarfcri- 
ptioincidit.  /  2.C.tntjuib.cffilan£.Temp.prd(crtpt:  Sicprxdiafupcrfi- 
ciaria&cmphyteuticaria,  itcmfcruitutcs,  longi  temporisprjefcri- 
ptionc  acquiruntur ,  non  autcm  vfucapiu  ntur,  /.  12.  $.  tn  veQtgaUbm  & 
§,  feq.  dtpublti.  l.fifimta,  %.fi de.  &  %/eq.  dt  danm.  inftlL  /.  10.  in pr.  fi  ftru. 
vtndtt.  t.  vlt.in fitu  C.dtprtfcript.  longt.  tctrp.t.  ^.§.r//./.  /0.5.  /.  de  vfwpat.tjr 
vfucap.  I.  /f.in  pr.  de  ferttit.  Sicmultisin  Iocis  acliones  pratf.r'Ai,M  nulii 
vfucdpt  dicuntur.  Vtinecdicimus,  rcm  vfucapi^o.vcl^o.annis,  fi- 
cutpraefcribi.  Etqutdemliccthodicrcrumcorporalium/itvluca- 
pio&  pra:fcriptio,  lllatamcnacquilitio,  quaeeftrcrum  incorpora- 
lium tantum  dicitur  pra:fcriptio.  Late  dixi, ad t\t.  Infi.de vfucapiontbut, 
<?[o%g\tempoiupT*\fcii?t.  Vfucapionesautcm  &  prsfcriptioncsjurc 
ciuiliobbonum  publicum  non  lineintrodu&asaiTcrimus,  ncrerum 
dominia  diu  Sc  ferc  fcmpcr  Jint  incerta ,  /.  /.  &  ibi  Cifncr.  D.  b.  t.  qunc 
iticcrtitudo  impcdirct  rcrutn  culturam  &  cxornationcm ,  rationt m 
expcnfarum,  Doncll.  j.comm.so.circafitum ,  &  vtaliquislitium  cffct 
fincs,  l.fii  U.t>'ofuosl.fiiigt  la,6.deexctpr.reiiudtc.  nec poiTcfforcsrcrum 
amittcndarum  propeimm^tali  timorctcncrcntur,  Lcumnotifi mt  7. 
tnp7.C.dtpr*fcnpt.  jo.  ann.  Ec  quamuis  vidcatur  prarfci  ibcns  vctcri 
domino  inuiro  qundammodo  fuum  anfcrrc  iniquo  quodam  iuris 
prastextu  ac prjL-iidio.  Xwif.p.  Quiatamcn  dominoid  inquircnd.is 
rcs  fuasftatuti  temporisfpatium  (ufficit,  §.t  hft.eod.t/.D.  nd.  lllc  vc- 
ro dc  dic  in  dicm  viuens ,  rcs  fuasac iura  ne^ligens  ,  rcctc ctiam  pro- 
prioipGus  fido  culpa  &  ncgligcntia  rcs  ipfi  aufvrtur.  Pratcrea 
qiiodqnisfiiaculpadamniirn  fcntit.fcntircnon  vidctur,  /.  q'iaiqttpt 
V.U  Ti^.tui  .c.dathfi.ttd.-i,  6t  Qucd  ipfum  maximc  proccd;t,(l  bonum 
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pub!lcum,&  vtilitascommunrs  fimul  vcrfctur.  Cutn  fcmpcrmaior 
vatiopubliciquam  priuati commodi  habcatur,  /  fir.C.fuont.  imvet 
rtil.pml.  Licet  vcroiurinatura?,quod  commnni  rationc  introdu- 
£hun  cft  vfucapiones&  pnrfcriptioncs  contraria?  aliquo  modo  vi- 
dcantur,non  tamcn  iuri  natur.t  lluc  gentium,  quod  vfucx'gcntc& 
nccc/Titatibusintrodu&urncfhaducrfari  dicuntur  fcdmcrito  rcci- 
piuntur  &  tolcrantur  ctiam  in  Chi  iftiana  republ.  Sicutbclla ,  fcrui  - 
TutL's,caj'tiuitatcs>dominationcsidominiorum  diflinctioncs,  tribu- 
ta',  vcctigalia&  vfura*,  licita  clfc putantur,4rg*/n.  /.  ItiDeratgrti,  tj.m 
fn,.D.i<  P  ll  ittat.  (^uin&arquitaticiuiliconucnicntiffimaefuntvfu^ 
capiones&  prarfcripcioncs,  licct  naturalia?quitati  aliquomodo  rc- 
pugnarc  videantur.  Nec  obftatrcgulaiuris ;  Idquodnoftrumcft, 
non  d<.b</rc  fincnoftro  fa&oinaliumtransfcrri, /.  tdqwdnoffruntjdt 
r?<t.<ur  Factum  namq;  hoc  Jococomprchcnditetiam  nonfacrtum,& 
vcrfiturin  vfucapionibusfa&um  eius,quircm  fuam  vfucapi  patitur, 
ntmirum  ipfius  ncgligcntia,  vtiam  prartercamcoipfo  fa&umipfiu» 
aiiquodhicvcrf.tur.quod  nimirum  publice  vna  vfucapioncm  ap- 
probauit ,  quatn  npp-  obationcm  poflca  priuatim  rcuocarcnon  tan- 
tum  effLt  tcmerarium  fcdctiam  uonin  ipfius  potcflatc.  Latc  Vulfc. 
Jnft.  toJ.  Ethuicfcnccntiarfubfcribuut  Wcfenb.  b.num.j.  Cuiac.  /» 
p*r.  C.  ie  vfhfjp.  pio  tmor.  Vacun  (.  decUrat.  28.  nuw.  4,  cum  f*q<j.  Vult» 
tluttjfr.fe.mtm.  6.  Mclanth..?.  E>btc.ctrc*  fin.  Pincl.  m  autb.  trtcennale, 
tium.39.C.deho~amut<rru.  Cifncr.  *<//./  DAr.EIcg.  Vafquius, 2. illufi. 
(thtrvu.  4p.fi  OldciidoTp.inlib.  u p-afotpt. 

XXXII. 

Advfucapionem  requirttur  bona fides  >  Ea  a 
quo probaridebeat  ?  A.  Stan Jpccietur  tempo* 
re  tradftionis  vel  contraftus  ?  B.  Praterea fo-> 
lam  pofffwnem  cimlem  advfucapionem  fufjtce- 
reputamus.  C, 

A.  No<proprafcn'benteconcIudimus.Schncidvr.  nu.  2t. 
Bonncn  mfidc  r<  gulantcr  prarfumitur,/.p/f.  C.dteu  il,  Etquilibct 
prifur»iitui  bviius,  doncc  contrarium  probctur,r,/fo.<xf.</f/>  >*<umit. 

B.  Scn- 
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B.  Scntcntiam  Sabini  &  Caflij  quiad  prius,  nmirum  traditionkt 
rcfpexcrunt,obtinuiflc.  Vlp.  ri(p?ndit  mt.fi  nhena  to.mpr.D. b.r.Con- 
trarium ftatuitur in  emptorc ,  m l.  cx< fl?»ur  j,m fif.  D. prgjolut.  Dcbct 
igitur  pofllflbr  &  rcm  Uona  fidc  cmifl".  &  poflfcflionem  adcptus  cflc, 
vtloquitur  text.  tnl  z  §.t.ptoenpt.  Diucrfitatis  ratio  eftfrcqucniia' 
contractus  cmptionis&  vcnditionis.>X'<.f.nb.i«/>4r4f.  proempt. 

C.  Si  vtraq;poflelfio  naturalis&"ciuilis  coniun&afic,  ctiam  v- 
fucapio  &  prxicnptio  proccdit.  Dc  altcrutra  autcm  fi  quarritur: 
Naturalis  tantum ad  vfucapioncm  fiuc  prarfcriptioncm  non  fuflicit, 
cum  canon  fit  animo  domini.  Poflcflio  autem  ciuilis  ctiam  fo- 
laad cffc&um hunc producendum  fufKcit ,  quippc  quan»  qui  habct, 
is  poflidct  animo  domini.  Et  hanc  fentcntiam  ctiam  dcfcndit, 
Schncidvcia.il,  %.ptpdtre  nutn.s7.lKfr.ie  interdtcl.perl.  e.%.pttftf*m  qui 
infugt,D.ie tcq.pt jpfi.  vbiquiscmitferuum  anondomino ,  &ante- 
quam  cum  vfucapcrct  fcruus  aufugit,dccidit  ibi  lCtus,  quamdiu  fcr- 
uusifteabalionon  occupatur.quocmptorcum  poflidcatj&quodin. 
tcrim  eum  vfucapiat.  Scd  quia  proptcr  fugam  fcrui ,  err.ptor  amifit 
ciusnaturalc  n  poflcflionem  ,  fcquiturquod  polidcat  ciuiliter  tan- 
tumfcruum,cVquod  proptcrhanc  folam  ciailcm  poflelTioncmcum 
vfucapiat,cum  Imc  pofteflionc  praicriptionon  procedat,f.yf«fp^/^ 
fiont  de  reg.tur.  in  6.  vtd.lftruit.fin.D.  dtfuri.  Schncidvcin  d.  tmo. 

xxxiu. 

<*An  iuri  ojferendi  vel  luendi  pignoris jo.  an- 
nis pr&firibttur  ?  Quod negamus. 

Ratio  i.  eft.  Quodeaquxfuntmcra:  facultatisnulliustcmporis 
prajfcriptiqne  amittuntur,  1.2  D. de vtapnH.& mn.publ iatc Wtfcnb. 
(onf.j.num.  cumftqq.  Solucre  autem  crcditoriinfadoconftflit& 
eft  mcrae  facultaris.  2.  Sinc  pofllflionc  nulla  currit  prasfcriptio , 
l.fviuD.dtvfucap.  Crcditorautcmnon  fuofcddcbitorisnomincpof- 
Cidettl.pignoriis.ff.de  rfucap.  Ncq;iuuatfi  dixcriscum  voluiflcfibi 
poflidcrc :  Ncmo  enim  potcftcaufam  poflcflionis  mutarc ,  /.«< n  (0- 
lumjj.S.quodvulgor.  D.dtn[ui*p.  Donel.  ucomm.is.  Plurcs rationcs 
vide  apud  Gail.*. obf.  iS.  Mynf  /.  obf.16.  Fachin.*.  contr.  //.  Atq;  ica 
feruatur  paflim  in  gcrmania &  Cantcraimpcrii.  Wcfcnb.  cent.  /.  tonf. 
2.&S.  MynCdMcg,  ElcaorAuguftus.i«i./>jr/.f^r./.Borcholt.  de 

vfuiut 
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vftrrit,*.  6.&  dtf<ud.num.i2.c*ptwpum.6.  Nonobftat,quouomncius 
pra:fcripcionc4o. annorumtollatur,  (. mntsyC.ile ?T*jtnpr. jj.  rrf  +o. 
annor.  Hoccnim  de  acrionis,  non  dcinitionis  iurc  accipicndum. 
Atinitionontamiuscft,  quamfacultas,  Cuiaci»/.  p^gnor.dtvftuf. 
Idcmobtinere  ctiam  in  pa&orctrovcnditionisdicimus.  O^aia is, 
qui  in  mala fidccft,nuIlo  vnquara  tcmpore  pra-fcribcrcpotcft,  i.  vlt. 
4$prdfcript.  Sedcmtor,qui  reuendcrc promi(ic,  fcmpcr  & quando- 
cunqjcfl  in  malafidc;  fuaecnim  promi/Tionis&obligationisc/lcon*- 
fcius.  Probathancfcntcntiamctiam  text.ml.2.C.depttel.m:tr  tmt.& 
vendtt.  vbidicitur,quod  conditor  fundumrcciperepoffit.  Qutndo- 
cun^lpk  vclhcrcdcsciusprxtiumobtulcrint.  Gail.  Mynfing.  Bor- 
cholt.  Wcfcnbec  d. 

XXXIV. 

Qu&fitum  etiam  efl,an feudum  pervaftllum 
abfa,  confenfu  Dominialienatum,contra  Domi- 
nurn  pr&fcriptione  amittatur  ?  Et  longifimaf 
hoc  eil^jo.^vel  4.0.  annoruw  pr&fcrtpttone  amit- 
ti  reff?onftmefl. 

G  !o(T.  ia  §  prdteret,  in vtrb.  prdfcriptiont  t.  de  upit.  Panorm .  m c.  t  i 
duinrtt»m,dc  prtfihpt.  Et  pro gl.  fac  tci.in  §.porro.  quj'.  aUmfuH.  *  /. 

p»t.  Etdicitgl.quodiura,qua:incontrarium polTintadduci, inrdli- 
gi  dcbcant  de  prarfcript.  Iong.  temp.  non  dc  longifTima  30.  vd  ^o. 
aiinorum  ,  pcrquamtolIituromnisacTio./.  tmnts,  C.de  pnfctipr  20. 

Ncccnim  credcndum  cft,inquitgIoff.  Impcratorcm,  qui  iura 
tuctur,  huiufmodi  vc rbo  voluifTc  noc  cafu  tollcrc  obfcruationcm 
longimm^pr^fcriptionis  multis  vigiliisinucntam  atqjcxcogttatam, 
vtin/imiijdicuur,  l.fiqu«ndo,io  pr.  C.deintff.  ttftm.  vidc  Schncid 
wm.  m  fftecub.  prtftnpt.  rumtr.  16.  Borcholt.  dt  ftud.  c«p.  7.  pajr.  3. 
r.um.tj.  14.  Gail.*.  cbfct .  6o.NynC. 4.  obf.  2t  &  29»  Vidc.  vcl.  2.  d:ff.  4. 

COUl.if. 
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xx»v. 

Ojiomodo  annm  pcnfones  pr&fcribantm  \  /2'- 
dtfbutatur.  ISios  d/c/mus pr&fcrtbi pr&fcri* 

ptic/iCy  30.  annorum penfioncs prx/c  r/tas,  non  ct- 

iarti  faturas. 

Hanc  eflc  communcm  &  rcccpriorcm  opinfoncm  notat  ' 
Papo.',  q'<-if?.4o6.  wtltttf.  Gtvtiinp.  ldcot|;  lunc  f.  cjuc nd.im  moi  tt.llt 
quod  pr-dtriptioannuarum  pcnfionum  adhuur.ispcnfioncs  nfj  tx- 
tcndjturA  ita  in  Camcra  obicruan,rcJlaiur  MvHim;  y  ot>'.  /y  G.til. 

C?y.  P» ohatur  autcm  lcntcntia  hac.  i.  l\i  .  n  <  -  />. 
Qmliuvod.  vf.  ji».ir.  2.  Pcr  /.  i»"»  /n»,  5  /?•■.  r.  t-p-tfn  • 
Tcmoconfirmatfcntcmiam  cjtiod  tjm  in  fontradibus,  qi  im  vl  t- 
nrs  voluntatibus,  profcqucntibus.inniv  in  ■  lcbitoannuo  t '}  obiiga- 
tioindicm  vd  fubcnndnionc,  /./i/lf  (hunufi  /.>'$  nb.'b  l.i  C.Qtnn- 
d*d  r/A^.vbi  dicitur,  cjuod  in  annuis  lcgiuis  ab  initiocuiufqjanni  co- 
pctitprimum  cxigcndiracultas,  crgo;innis  fcqmntib  arc  iJtcm 
non  incipir  curr<  rc  pra  icriptio .  cp.11.1  tpio.i  nondum  cxiilit  frdin- 
ccrtacondi*. .'"uv  fufpcnium  hcrcr ,  prafrnbi  noa  potiH;  t<  *i 
non  '  bfMtpiaicripiiojnifi  abco  rctnj  <  i  i  .q  m  pi,tut  CAticbi- 
torctnadfolucndnm compcIJcrc »/.//).  'i  .  \\  .:  .  .,:.''. 
I.  wnnorptt:/,^  JJ-tiLi  wU  >.r:.de  *«/?.rv  -wr.Co  !  tl  r '/  ■  '•  ■■  V  f?n  ,J>. 
Qj  e //••«-'.  »•/  wit/.  Borcliolr.  deifut.r.4  t ,u>> ..<s.cr  i*ca  \ 
$<j.  Dccotiujcritur:  Anfi  dtb>tortttii  '■-(■en  p  .uttlpumi^ 

Cv  •  •  '  *   >,"/.»/  0     .    KB  Vr  '  '  u.  '  P  • /*  ..riV.liiJiilJll".  ■'.  v.*» 

t  '  r>i .         '  p.  i\u t  ucnitor  crc c.itori  \ic  tiucnti  {"'i'?  ■'•«:'.  iu ri  ipuit f -oC 
vcndidit  &r.coca(upignusabcmtorc  vfucaptpot*  fuQuia  poffquaril 
!  rrttml  &umc(t,resrcdiitinpotcllatcmdtbt! 
tiumpuroatumtft.  Itaintctliiic  1. L+.U.S  .«*>,•.•.  \'u  4-.  Ant  dtbitor 

,       j  .1  crcditorc  non  tuubatur  ,;!;i  vcmiidit.^:  t".:.  !-t 
Rocmodt'  I'  f.«"  rurr.  baii  li:,  rc«.  vfucpi  nou  p-  t.  Pt.PLat'* 
tii  i  i\.  (^1.1  poilquam  rurtum  t  ivitum  d\ ,  rt  uon  rv.Itit  ..1  r^otcflj 

I»  :<<\  H,f<-*d  antc.vt  11011 1  ti  pur^atum  vituin  ;  .1  n;  ita  rcsc 
furtiu.1  ••  I  h) yothcca  vfuc.pi  non  potcil-  Ita  intclbc*   .  /  ,j.  r^.w/-. 
.  .  v/»;. ^./.  ^iP/^AddwCallrciifein^rf     .f*fsz*tk        --.  ^- 


EX    INSTIT.    IMPER,  ijf 

l^tf  *  #/0 perfonalis  iure  Canonico  cum  mal<t 
jidc  pr&fcribatur  ,30.  annis  ?  qu&ftio  #^^£#§H 

Hanc  propofitioncm  iurc  ciuili  indiftin&c  vcramefTc,  planHm 
cft;  vt fcilicct  aliquis fit Iitium  finis >  &  nc in inccrto  mancant rcrum 
dominia,  WcCcnb.  adttt.Stvficfi.petat.  An  iurcCanonicoidem  obti- 
ncat  varic  controucrtitur,quod  itidcm  adfirmat.  Coftal.  .xdK6~.de  ftr+ 
rr/.^w/.Ratiocftjquodad  illarum  prafcriptioncm  non  fa&umpof- 
lulentis  difpici  folcat ,  fcd  m gligcntia  non  vtentis  fufliciat :  Et  prs- 
fcriptioncs  longiffi/ni  tcmporis  non  rcfpcttu  po/Tidcntium ,  ncq; 
confidcrato  vtrum  bonar  vclmala?  fidci  fint,  fcdin  odium  tontuma- 
gcrc  ncgligcntium  introdu&as  c(rc,/.p//.4r4*v«/.f*^Qu_od  autcm  iu« 
rc  Canonico malar  fidci  poflcflbr  nunquam  prxfciibit ,  intcllc&um 
cVra  ioncmbabctincafibus,  in  quibuspoflcffio  requiritur&  vfus: 
non  autcm  in  caeteris,  quar  amittuntur fola  ncgligentia.  Coftal.  d.loc. 
Vafq.  tll  fjutfl  76.  vide  Bald.  dcprdfript  z.patt.  tcrtUpsTt.pT.quafl.rj. 
hirt  tnl.fcjuirur.^. ZiviaWtJf.de  vfucap.  Contrarium  fcruat  Camei  a,  ttftt 
MynC  4.Qbj.6.  Gail.  z*bfi8.  Cothm. rt^.47.  num.jj. 

Si paterfamilias,fuis  heredtbus  reliflis,  decef 
ferit ,  num  illis  pro  herede  vfucapio  procedere  pof 
fit  ?  inter  Dd.  non  fatis  conuenif.  Nos  adfirma* 
tiuam  tucbimur. 

1.  Pcr l.pcn.&vlt.V.pTobercdc  Et  fac.  pulch.vcrbatcxt.  inl.fal- 
fid(tiw;jhat:a 33  §  /.  D.  detondit.  &  dtmorfl.  ibi :  bonor  cius  auctus 
cfi,  non  conduio  mutata.  Itain  fuis  nomen&  conditio  hcrcdum 
manct,licctcfrcctus  maior  fit.  2  Probaturetiamindc,quod  fuis 
liercdibusnon  ncgantur  acTtiones  &  rcmcdia  hcredu,vt  pctitio  hcrc- 
ditatis,iudiciuq-,  familia?  h  rcifcuda%vtcolligitur,/*/./.D.tfV/>i/i/.l!rr- 
red.S?  t.tjnpr.fan-.at  Ei  p;opropric  &  vcrchcrcdcsfunt,  necdcncga  - 
dum  Ulis cliiuspio  hercdc  vfucapicndi.Quod autc Dd.cx U  i  filtum, 

S     £  f?T9 


E  X   INSTIT.    IMPER.  if  y 

Schurff.rtK/  jconfi?.  num.  14 .  rvoland  a  Vallc»f«w/i  twf.jvidc 
chin.  /.  contr.dpMGiii2.obj.19.nu.tS.fp.  &  Obf.i60.Kk.41* 

XXXlX^    ;  lS 
>-  Completa  rufucapione  ,fifcientia  reialienA (U- 
eruenertt ,      is>cjui  pr&fcripfttjeneatur  refli- 
tueretn foro  confcientia?  ardua  eflqus/lto. 

Quodnosnegamuscum  Vafq.fliM/?.  Uufl. 7j.BaIb.  2.  pert.r.qutff. 
7.  w*./.  Soarctz. »*» r  •»»»».  op  \n.  ftf.  f .  *»«»».  ptr  c.  vigiUnti,  txt.  dt  pr«- 
/lrff,t.  Ratio  cft.Quia  Icgisauthoritatc  iam  incum  translatumcft  do- 
miniu, &  uille polfidec,  qui legis authoriatc polTidrt, U tufte,  ff. dtdcq. 
f  (f  (f.Et  fanenonpotcftdici  in  malafidc,cuifupcrucnitfcicntiarei 
*]icnar,(ed  n s  prafcripta  non  potc ft dici alicna,poitciuam  cft  prarfcri- 
pt.1, fcd ccnfctur  propria  prarfcribentis. Vidc On.  j»h?.l.  dtvfktpit. LU 
^Tt.Hk6.€.  j6  Fach./.cenrr.^f.An  vcrodubitans  polfit  prarfcriberc? 
dubitatur  Quod  placct  Pcckio mc.pefjtffor.dtrtg.tuunu.4  Fachinco 
hb.  /. c on> (*  .  0 r.  Sed  difplicet  Balbo dt\>t*fcr'\p  .2.p. 3. p.pi .q. a.Vafq. 
qvtfi.  Aufl  74.  n.  2.  &  3.  vidc  Couarr. p.i.rtlt8.§.  7.  num.2.  & 3.  vidc.  c. 
jt*ifj!fl34.q.2  Dc crrantc in iurc vidc Godd.»»/. top.nu.5.itvtrb.fign. 
Fachin.  ib.  t.contr.  tap.:$. 

*  ^^^^^^^^^^^ 

Denityvfn  capioneplenum  acquiri  dominium 
defcndemus. 

§.  /.  Inflit.  4*  vfutop.  trjr.  h  t.  K 1. 1  trad'tionibuet  20.  C.  dt  pttcl.  Et  vfu- 
capionihilcft, nifi  nomcn  acquilitionis  pcr  vfum,  l.vJuuph,3.D.dt 
yfu-  tp.  Probat  hoc  etiam,  L  dsntq.jp.  <  um  '.ft.\  D.  er  quib.  csuf.  m*.  I.  /«- 
bmk  17.  ibi,fi  poft  litcm  conteftatam  vfucepit  polTciTor,quia  plcnum 
iusincipithabcre,  D.detttvtndtf.  Et  fanecum  duorum  nonpo/fitcfle 
iusfoudum,  vfucapioncm  tantum  iuris  vniadjiccrcquantumalteri 
il<  trahic,confcntancumcft,/./f  vtctrtof.  $./?  duobus  ij.  D.  c*mmod*ti. 
Vniautemvfucapiodominiumadimir,crr>oidcm  altcriadjicit.  Do- 
0 c II. r.  comm. 2p.  Balb. btc p.  2. pr. q  2.  Wclcnb.  tnptr.  b.  t.  n. 14.  Cifncr. 

S  s 
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Fabcr.Gothof.  D.dtrfg.  t»r.Dcfiniuntur  folcnncs  Icgtsa<friencs,co- 
ramil!oduntaxatexpcdienda?,cuiid  fpeciatim  legcconccditur  ,argm 
/.  jr.  &  i.dtifficprotonf,  Talcs  vcro  a&us  rcgulariter  non  itcrantur, 
Cniat  7. of>f >.  nccrccipiunt  dicm  vclcond-tioncm.  Quoniamcnim 
illifbcxccutionc  prarfcnti  nomcn  luhcnt.  &  lcgis  fittionc  vef  fo- 
lcnniratefuntintrodu&i,  idcoij  nec  fufpcndi  ncc  dici  vcl  conditio- 
niscucntum  dicuntur.  cum  ea,quxa  lege  (htuta  funt,  prafcntcm. 
cxccutioncm f.cumtrahunt,Alciat./.Trff«(!5/.^  roach.Stcph.fr*..;  dt 
iHTif.lift  Hom.cy  2. uti.  Canerumdanatio  dcfinrturaduslcgitimus, 
non  quod  dicm  v«?l  con  iitioncm  nmi  rccipiat,  •'.  dftm77.dcRfg.lwr, 
Scd  quo \  a&us cfliure ciutli comprobatus, adco  vt ctiam  forb  iurc& 
iuris  author  itatc pcr donationem dominium transfcrri  po/Tit ,  ctiam 
fin  traditionc,maxiincindonationccauiarnortis,f. /.#■/.  D.  dtpu. 
bbr.  tn run  *tl.  /.  1  liud,D.  dt domt.cauf.  mo*t.  t.  rlt.  C.  eod.  I.  1.  &  2.  C.  comnr. 
d  l  i>\  vndecV intcr  modosiurcciuiliacquircndi  rcclerifcrtur,vide 
^rffenbcc.flfllttAf.  t  r.u,ft.dt  densr.  Przterca  donatarij  confenfusad 
don..tioncm  rcquiritur,  vtcnim  inttitus&ignorans  non  dat.  Itancc 
ignoranti,  quiahuiusnullus  confenfus,  NJec  inuito,quia  ci  bcnc- 
ncmiu  non  datur  ,  donatur,  /.  jf.  §.  fiajtf.C,  eod.  I,  69.  D.dertgulk 

B.  Diftinguimus cum  Pilco  Mcdiccnit,7.*7.  qucrrr&qiiitur  Bocc- 
rus  11  'fatt.  de  dottat.cap.  /.  intcr  cum,  qui  fraude  Uitfuadct  ckmatio- 
ncm  ficri,&  cum,qui  f»ltcm confilium abfiiuefraudcdatamicok vo- 
Icnti  donarcj  Illum  aclione  doli  vcl  infacrum  actionc  tcncridici- 
mus :  hunc  vcro  uon  itcm ,  t;xt.  \n  I.  Lunm  Trtim  *X.  §.  SejtipTorit.  &  tbi 
g'.  Bart.  &  Tiald.  &alii,  D.  de  lc^at.  2.  In  quamtu r  de eo ,  qui  tcftart  ali- 
qucm prohtbiiit,fiucfuafbralicui  cxfhtit,qu6  miuus  tcflamcntum 
f.icerct.  Accnrfiusabcotanquam  indigno  aufcrcndam  hcreditatem 
•fcribit.cumqucficuti  quippiam  tertator  reliet.Mrus  fuerat,dupli  tc- 
ncri  ait,  adi  «■  t.  C.  1:  *j  j.  tefl.prohi».  &  tn  t.  Utctmf.  $  SfViprom*.(fg 
Itnr  2,  At  Vaudus,  bb.t.  q. /7.  cxiftimat  rllum  fatis  pcrnr  fubirc, 
fi  ab  co,qtnmipfccxtorfcr!t,aiicl  atur  hcreditas,  eiquenon  liccat 
manubiisfordiumruaiumfrui,  /  2.  C.ftquit  teji.  i.Luiu.  .Fachin. 
Itb.p.cwiTQV.np-  4* 


Inter 
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XLII. 

Inter  conitiges  con(lante  matrimonio  dona\ 
tiones  regulariter  funt  prohibit:: ,  A.  Si  morte 
confrmationem  acciptcnt ,  valent  ne  ?  'Z?.  Ouod 
fuuramentoft  confrmata  donat: a  ?  C.  Et<va* 
lere  dtcimus.  oAn  ver&sejies,  ornamoita  mu- 
liebria,  a  marito  nxon  tradtta,  w  dubiGintcllt- 
ganturdonata?  qu&rttur.  CD. 

A.  tct.  tit.  D.  &  C.  dtdontt.  int.vir.  rj-  vx.  R.atin  cll ,  n :  cb  muttmtn 
amorcmfcinuiccm  fpolient  coniug:*:  nca'tcr  Jtti<  ,altci  pauptrior 
fiat:necencordia  maritalis  prctio  concili.r.  i  vilcatur,  /  /  2.<rS'D.<1. 
fif.Imoomniaintcr fccommurtia  coniugt-s  iudicarc  dcbcnt»/ i 

wir &  vxer.  dt SCtc  SyJl<n.  A  Jcoi-ucabfurJum  vidcrctur,aliqu!dintcr 
virum  &  vx orcm  cfTe.q  uod  com m uncnont flTc t ; p rx L r tira  cum  lint, 
*rtin  (acrislitcris  dicitur,duoin  carnc vna.Cum  vcroin  fponfls  di&a 
ratiolocumnonliabct,indepcrmifl"um  c(l,  vt  quantum  vdit,  fpori  - 
/xfponfusdonarc  pofTtt.  Alciat./.  d  14. 

B.  Valcnt.Ratiocft,  quia  fpecus  qu.rdam  donationis  caufa  mor- 
tis,vtpotccjnsmertcconfirmatur,&don-tniuinvctii  p  A  mortem 
transfert.  Donationctn  autcm  mortis  caufiinter  cotiiugcs  prohipt- 
tamnoncflc, tcxt.cfl tnf.p. §.^i. & ft<\q.d<t  dit,nt.  m:.vr.  c  vxor.  *rg. 
/.  /.  dtAcq.pofi.  Schncid.  J«/f.  toJ.num.  7.  Vjud.uk/.  tjtttfl.jp.l.rts  vxotu. 
l.dwttionfSyiuM  p*>entcs  ,C.dt  d^njt.int.  rtr.  vx.  Ltuni  hnfl*iw,§  $ 
ftwfut  Iponfa,  D.  6. /.Gail.j.  $'//!?/.  iwp».Vbiramcn  iuris  intcrpp.nod 
alitcrlibcralitjtcshafceconhniiariadrirmant,  quam  (irei  tfo  121  rftt 
fi&a  traditio.  Scd  ma!c.  Ccrti  cnim  lioc  iuris,  donuioncs  intcr  vt- 
rum  &  vxorcm  valcrc  fi  vfqucad  mortcmduraucrit  volunus,/./.? 

/.  & l.jj.D.b.t.  Xontf.  i2<(.vhi  Cuiac.  Etvbiiniurc  iliius  (blcnnitatis 
notafvidcCoraf.j.  Ai  ftll.t. Ant  Fab.  /. cowtfl.  $.  Myof ' l.obf  #.G..»I. 
2  o*>Cqi.  Boccrus  dt  dsntt.  c.  ,*. r.  /  *. 

C.  Etquidcrn  cx  rcccpta  opin:one,at  non  valct  c\  lcr*umprj"r- 


EX    INSTIT.    IMPER.  t4i 

fcripto.vidcGail.*.  obf.  jS.  &  40.  Mynf.-?.  obf.jj.yidc  infr.qtujl.44. 
Itt.  C. 

D.  DiftinguirnushiccumBart.t»  LptthS.ftTuusvxori^nu.  2.  D.folut. 
wattim.  interquotidiana  &  prctiolaadornatum  tantum  pcrtincntia. 
Primocafu,fiornamcnta,annuli,  vcl  vcftcs  funt  in  vfu quotidiano,* 
donationempraefumimus;altero  vero  cafu ,  f:  talia  ornamcntafunt 
prctiofa,  canondonata,  fed  vt  edornatiorfponfi  vcl  vxorinccdat, 
conccfra  exiflimantur,adcoq;  ab  harrcdibus  rcpcti  poifunt.  /  tx  ar.iw, 
wpr.dtdonat.int.vtr.&vxor.  (.  id  ttftamtntum.  dtpetnl.  Gail.  2.  tbf.pt. 
cumibiaUeg.quibiKaddcKoppcn.da//T/.f.  Cothm.  rtfj.i.nu.  4f.  & 
pvfi.  Sed  quiddeeodiccndum.  Marituspcr  longi  tcmporis  fpatium 
vfurasdotisnonpctijt,  &  nihilominus  oncra  matrimonij  fufiinuit, 
ccnfctur  nc  maritus  illas  vxori  donafic.  ?  Sane  poft  mortcm  mariti  do- 
nationcm  prafumi,  ncc  harredcs  cius  vluras  reftantcs  pctcrcpoflc, 
conduditScnatus  Pcdcmontanus,  132. ptr  l.  vir  vjurat.dtdonat. 
inttr  rtr.  & vxor. l.tum  qui </«>».§.  D:uut.  dt  vfur.l. admrfut  iuncl.l. alimtnta* 
I.  quodtn vxottm.C.di nrgot.gtjl.  Alciat.  rtg.  /.  pTafnmt.32.  Koppcn.it 
dettf.  i4.num.  13. 

XLUl 


Onidderecipro^a  donationeinter  coniugcs* 

aneavalet? 

Iaf.tfl/. 4t.  dtVtrb.  Obfig.  ncgat.Tiraq.  inlfi  vnqttam ,vtTbo,dfinatia- 
r,rr,nuv)..<p4.C.dt  rtv.domt.  valere  contirmat.  Adprobat  hoc  MynH 
2.  obf.33.  Gail.  2.  obf.40.  Menoch. 3. prafumpt.  cap.  29.  num.  j.  arg.  /. 7. 
fivh,D.dedonat.inttrvtr.&vx.  Quodtamcn  intclligitur >  fiinconti- 
nentlfiatiftarcciprocadonatio:Secusficx  intcruallo,  puta  fihodic 
donetmaritus,poftannumvxor,quiatuncvtraq;  donatio  cflctin- 
ualida,  ttxt.  in  l.  qua iam nupta,  D.  d.  ttt. Ratio  cil.  Quod donatio rcmu- 
ncratoria&rcciproca ,  fiue  mutua  autviciffitudinaria,  proprienon 
fit donatio,  ttxt. ml.Aquilim, D.dtdonat.  fitcntm cum  onerc,& eafpe» 
vtrecipiatdonator  quantum  donat.  Clar.  iti  §.  donath,  qusjt.  2  pcrtot. 
vide  Gail.  d.  loco.  num.  7.  Addc  omnino  Gceddeum.  dt  conttab.  ftipul. 
cap.  *.n.ty.vbitaxat  Gailium  fibi  contrarium. 

T  Pater 
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XLIV. 

PatcrflioyCjucrn  in  pcteftatcbabct.non boteft 
donare.  <±A.  ( Niftfu-nmus  Princepsftliofami- 
liasdonet.  'B. )  Qtiid fivero  pater  adiiciat  nrra- 
rnentumdonationi?  C.  Quidftrnorte patrisfon- 
frmctur? D.  Quid  de  reaproca  donatione  intcr 
atrem  ^ filmrn?  E.  rualercdicimus. 

A.  Quiatalisdonatio  cftpccuiium  profc&itiurn ,  &  ficpatrjac- 
^uiritur, lilius  eftim  cjuidrjuid  adquirit  patii  acquirit,  §.  2.  Infltt.per 
quu ptrr.*iib.  aaf.l.  1 .  D.  fi  Aptretite qiumAnum.  I.  plntt  >i<x  <t.  hcrtd.  At 
ncnionhiipfi  donarcpotcfl,/.y?f/.vw?r."f<»,  §  /.  dc  fieivfi.  nam  dirrc- 
rcntiaintcr  dantcm  &accipicntcmcffod.,bcr,cjuhi  libiipH  nctno  1  b- 
Iigatur.  Valcre  tamcn  donationcm  apatrcLnLc  im  tilio,  obbcnc  me- 
rita,  defcndit  Mollcrus,  2.  Semefr.16.  I£t  cjuidcm  cjuod  nonnqnmtani 
in  p.ircntcs  conltarcpoffint  filiorum  mciita  ,  patct  tx  Nr*.  2.  inpr*f*t. 
f.MbiapIurimumvcr6afiliocxpcrtafauorcm,/./^. inpr.  C.  d>  !. 
htrcd.l.iutr>p.'tt',  §.is£c,deleg.2.t.  fi-rnund^spj.  C.dt  'rct  nd.n.»:.  Fjlq;. 
lixcnon  propricdonitio,  fcd  acccpti  bcmtfuii  comprnf.tio,  (  (tdtifi 
2j.$.co:ju!uit.di- fi.ttt  f;crtd.l  Aqn.l  u  ly.dedctut.  vidc inte rius / 1. e. 

V>.  Idci; proccdirproptcr  cxccllcntiam  principalis  dignitaris  Al- 
fl.cl.  in  r.  /.  $.  6>:.  in  -t.  W.  >..  tX.  >k  pu.  tcn.  cjucmadmodum  ctiam  dona- 
tioconiugum  confhntt  inntrimoniof.i  rraintcr  piincipcs  ralct,  itxt. 
vi!.dt.t:''.'  t  cs  ptr.  C.  Jtdwjt.  wt.Vfr.  &  vx. 

C.  Valerc»communiscfcin  Camera  approbata  opinio;  Kam  ccr  • 
tum  cft,intcr  patrcm  &:  lilium  naturalcm  oriri  obiigationcm  .  pci 
tcxt.  vU.fr *tf  afiatrtyT)  dt  cnnd.md.  Ergo  fi  patcr  alicjuid  filio  donct, 
cx  iilo  contra&u  donntionis  oritur  obhgatio  naturahs ,  cui  fi  acccdat 
iuramcntum,  robur&cfrlcaciamcxco  accipit:  iuramcntu  cmmna- 
turalcm  oblicarionem  cfluaccm  rQt\<\\x.s .<juvKuuidtpsc!.tn  6.  &  ratio- 
ucuatoralisilliusobligationisnon  ccnfcturpatcr  fibiiofi  don.'<llc,fcd 
clltjua-dam  intcrdantem  &accipicntcra  difrcrentia.  Facit  etia  ^uod 
iui  amcntum  fit  iurisdiuini ,  &  vinculum  aniraar, &  quod  co  iurt  pa- 
tria potcftas non coniidcrctur,c./?«.$.yfa.j/f iudu.\n6.\b\'i\i  lniritualib. 
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-patriar  potcftatis  nulla  habctur  ratio.Etidco  donatio  patris,turamcn- 
tofirmata>  faltcm  deiureCanonico  valida  eft.  Gail.  2.  oif.^8.  Guid. 
Papa?  detif.4j.  Iul.  Clar. $.  donatto quifi.  8. nu.  8.  Mynf.  2,  rifss*  Eucr h. 
/010  4  vi  iuramenttf  nu.  12. 

D.  Ex conftitutionc  Iufliniani, in d. l.domUontSiquaspeuntts 2;  C. 
dt  donat .  mt.  vir,  ejr  vx.  vide  Cuiac.  4d  lul.  Puul.  j.feut.  tit.  it.  &  ud  /.  2.  D. 
proberede.  Si  tamcn  immodcrata  fucrit  donatio,non  rcconualcfcitin 
prciudicium  reliquorum  liberorum,quatcnus  fc.immodica  cft  Auth. 
vnde  etfi patens,  C.  dt meffic.  ttficm.  Gail.  2.  obf.38.  nu.  ij.  vide  Bocerum 
de  dontt.  c.  j.  n,  7.  m  fin. 

E.  Ethancvalcrc  dicimus,  Quia  non  cft  proprie  donatio,  fcd 
quxdam  acccpti  benehcii  compenfatto,&  propterea  ccnfetur  eiTcad- 
ucntitium  &  non  profc&itium  peculium,atq;  ita  ratio  prohibitionis 
ccffat.  vidc  Gaii.  d.  2.  obf.  }8.num.  /•  &  6.  Mozzium  de  donat.  tit.  deperfo- 
nutmterquAt  cadercpojstt donatto.CoftA.  *dl.  Pomponimjj.  D.fm. bercifc. 

Si  Princeps  donet  alicuiob  bene  merita  caftru, 
velquid  aliud,poftea  verb  idem  illud  alteri  bene 
mcrito  concedat •  vter  horum  donatartorum po- 
tiorfit  ?qu&rttur. 

Propriorc  concludimus,licct  pofterior  denatarius  in  poiTcrfio- 
ncm  rcidonata?priusvcnerit.  Quia  caufam  habcnsa  Principca  ne- 
mincmolcftari,fedpcrpctu6  tutus  ciTc  dcbct ,  l.  omnes  2.&  tbcnea^?- 
ff0wr^.C.^y»trt/.^r4/Trfp/.Etpra:fumiturPrinceps  circumucntusim- 
portunitate  impctrantis,vcIprioremconccfrloncm  obiiuionitradi- 
diflc,adc6  vt  contrarii  probatio  116  admittaturJatilV.Gaii.^W.  jj.Sic 
Ecclefiaquoq;  velciuitas,qua?prioremit,pre/ertur,quauis  altcripo- 
ftca  rcs  vendita &  tradita fuerit ;  In  Ecclenam  cnim  &  ciuitatcm  do- 
miniumabfq;traditionctranfit,/.p//.C.<f*  SS.Eccl.  ltaetiaminma- 
trimonio  primus  prxrcrtur,licet  fccundo  viro  mulicr  fit  tradita,  atq; 
ctiamcoguita,r.^ff.  txt.de  Jjfonfelib*  c.  fi  mttr  ext.  dcfion/.  Dcciusi»/. 

7   i  nupU4*f 
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C  Olofl".cftfin£.i«<r.  ftqu'u*dfcttur  ti.qutft.  2 .  qua;  dicit ,  hocca- 
fu  honeftum  etTe,vt  llcclefia  rcddat  bonafibt  donata . pcrtetr.tnc.  rtr* 
17.  quijl. 4.  Et  fi  id  honcftum  cft , haud  dubio  ncccflario  obfcruan- 
dum,  pctl.ftmptr  in  contt  atltbw ,& qudtbinot.  D.dtteg.  iur.  Ethanc 
opinioncm  fcqui  vidctur  cxprcflc,  fcattth.  ft  qu*  mttUtn  in3.  notab. 
quam  tutiorcm  &  acquitati  magisconfonam ,  idcoq;  in  pronuncian- 
do  fcqucndamtradit  Myaf.  6,ol>J.f;. 

XLVIL 

*Ardu&  qmflionis :  APn pater  beneflcio,  d.  1.  fi 
vnquam  8.  Cde  rcuoc  donat.  renunciare pof 
ft  ?  A.  ltem,an  omnmrn  bGnorum  donatio fub~ 
fflat  ?  B.  vtrunfy  adflrm. 

A.  Vidcturprobabilccflc>  patrcm  huic  bencficiopoflcrenun- 
ciarc,p*rnwr, quialcx hoc bcncficium folidatpatri, noniiberis:  pdr- 
t m;,vi  tacitar  conditionis :  quam  cx  conicctura  pictatis  inducit ,  non 
faunrclibcrorum.  Cuhc.20.0bf.  s>  Quidficum  donaret  libcros  ha- 
bwic ?  Non  potcftpnetcxtualiorum,  qurpoftcanatifunt,  donatio- 
ncm  rcuocai  c  vllo  modo,  Godofr.<ii d.  I.  ft  vnqu*m.  Cui.rf./of .  An  vero 
eius  Jibcri?  PJanc.  Siuc  antcfiuc  poftdonationcm  nati  fint,  reuo- 
carcpoflunt :  vci  um  non  in  totum,fcd  his fuccurritur pcr  qucreJam 
jnofnciofrdonationis,quarcs  donata:  non  in  folidum  ,  fcdratione 
lcgitimarreuocantur.  l.fi/ot.f.  inverb.  dcbttumbonorum  fubfidtttm  tenft- 
quantur  J.t.tn  vtrKvt  pott  qttartam partetn  noti  habenitbJ.fi Itqttedt,  Stn  verb. 
proratiovequartd,  C.dctMffi^.donat.  vidc  Anton.  Tibr.$.conit8.i7.  Cu- 
iac.  2c.obf.f.  Gail.  /.  obf.  46.  MynC.f.obf.Jj.  Clar.m  §.  donatto,  qudft.22. 

B.  Pcr .'.  omnts debitoret  1 7.$.  Lucius  Ittiutjn  vtrb.  &  vntutrfa  bona  ftn 
alcr.auit,D..iut  u  fiaud.trtd.  l.fi qttii  argtntum.jf.  §.  fed&fiqtis^'  tn  vcrb. 
Vtltttani>&  %.ftqmdm, 5.  vtrf.finvtrbtnfit. verb.  vtl  totamfubftanUam tra- 
4tfttCdedonatJ.fi  vnqudm  $.<n  vtrb.omntafutrit  dondtiont  latgttut.  C.  dt  rt- 
uoc.ionar.  Coraf./f.  MifctL/7.  Vaud./  qudft.31.  Clar.m  §.donatio,qud(i.iy. 
Hartm.Pifl.  (tb  i.qudff.26  Gdi\\.2.abf.n.nnm.to.  Fachin.  tf.contron.  S7.& 
f*.  vhividc  IlJudaddo:  donationesantcdeli&um  fiftasab  eo,  qui 
&.linqucrc  conftitucbat ,  ciTc  inualidasr  cum  nimirum  lex  quam- 

T    5  cunq; 
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cunq;  alicnationcm  cum  propofito  dclinqucndi  fa&um  nucrfetur, 
l.ftdfimaritu},  imfi**D.q*t  $  u  v*  b*tfi  ■  '••  •»'  ■'«  r>  l.[i  .1  .■.<v,nt  dc*a-* 
tauf.mort.  Encir,  quod  malitiis  non  J I c  indulgcndtim,/.  mfuHdQ.38.  dt 
rti  vtndtcat.  CoraC  m  Lputi  con^AClMut^uw.6.dt  tti  vtndiiMt. 

X  L  V 1 1 1. 

Donatio,qu£  cxccd/t  500.  aureos  finfnuanda 
eft,  A.  Scdji faffnfi^ad ptas caufasfB.  ltcm-fi 
confirmat7ifucritiuramento,C.  eam  infinuatio- 
ne miniitictnd/igere  putzmns.  Sed quiclfi plurcs 
donationes fir;ifiacl& ,  an in  his opus  erit  wfinua- 
ttone  ?  D.  Atinim  e. 

h.  Ncclandcflinis  acdomcfticis  fraudibus  facilc  quiduis  pro 
ncgotiiopportunitateconiSngatur, /./.</<*.  C.dtdona?.  Etpotcil  aZC 
indnnatio  licri  apud  qucn\mnq;  iudiccm,p<r/.  mhacjo.  C.dtdonar. 
quoniaminlinnatio  niht!  eftaliud,  quam  donationisin fcripturam 
coram  quocunq;  iudicc  facta  rcdactio,  Soarct i.  vtrb. mfir.utUo ,  nwn. 
i07.Gn1h2.19f.i23.  Eftq;  inlinnatio  ciufmodi  voluntari^iurisdictio- 
nisjModcft.Piftor.  confiL20.voL2.ttum.27.  Rcufncr./*.  2.  cvnfult.  4.  vum. 
4..  At  vidc  Vaud.  /.  quafi.  //.  Guid  Pap.e,  dtnf.  j2f. 

B.  Pcr l.fiquts 3 $ %.fiu.C.dtdonxt.  Et Hcct  pcr  difpofttionem ,L 
tllud.C.deSS.  E  cltf.  folummodo  conccdcrcrur  donari  Ecckfix  Cine 
infinuationc vfq;  ad  (iimmam  ^oo.folid  t.ifjcn  cx  quo  pofliJIam  \c- 
gcm  fupcrucnit  difpofitio,rf.  /.  ptn.C.dednnar.  paritcr  etiam  cxtendi 
dcbuitpriuilcgium  Ecclcfia?  vltraillam  fummam.  Atq;  iiv.-  donatio- 
ncm  factam  EcclciiaEvItra;oo.folid.(inciniinuationevaJcrc,  tcncn- 
dum  cflc,tdtatur  lul.  CJar.  §  d-jKatitftfu  'fii7.  multisaddu&is  :mt!tr>- 
riratibus,&  rvcufncrus^.cw  *\uh.  4-  num.36.  &hqq-  vidc  tamen  Boccr. 
dt  dwat.cap.3  num.  20.  Gom.tz.  dc  donat.  num.  10. 

C.  Non  cnim  cfl  Iioc  iuramcHtum  conrra  bonos  movcs.ncccp- 
tra  pubhcam  vtilit.itcm  principalitcr,  ncc  iu  prjriudicium  eonicicu- 
tia?,&  falutis  artci-.i.v,  tcxt.  n  r.iuw  ccnv.n-'  1', de  trtn.t.  Gowu-tz  t.var. 
rtf.+.  num.  S.  Qui J  (i  pcrrcfu iptum  principts  ciusmodi  donatiocpn- 
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firmatafucrit  ?  vcl  fi  hofpitafi  domui  vcl  Xenodochio  facta?  vidc 
IU  ufner.  d.confitlt.+.nunr.  2$ .&  26. 

D.  Hs  diucrfis  tcmporibus  in  cundcm  collatae,  quzfingulx 
quidem  5oc.aureos  non  cxccdunt,  coaceruataepropluribus  dona- 
tionibusdiucrfis  habcntur,ncciHiinuationcopus  habcnt,  l.  Suthttr.ua 
3+*%'li *tttem.  c-  donat.  Idcmq;  dc  annuis  donatio^bus  ad  vi- 
tam ,  non  ctiam  in  pcrpctuum  fadfts  diccndum  cft ,  d.  /.  Sancmm ,  §./S 
<;  '  ,h:i;v. 

XLIX. 

t±An  hereditas  mortis  caujk  donari  pofit? 
A.  Item ,  an  donator  de  euiffione  teneatur ,  & 
prtciseadremtradendam  cogiqueat  ?  B.  ISfon 
immerito  dubttaueris. 

A.  Quod  adfirmamus ,  non  quidcm  iure  hcreditatis ,  cum  vU 
ttcntisnuliafithereditas,eoq;  nccindonationem  venircpoteflPNon 
entis  cnim nulla funt accidcntia,  fc  J  iurc donationis aut lcgati vcl fi- 
dcicommifli  ymucrC.i\is,  t.fcatuiU7^.D.adSC.TTebeB.l.22.§.Vl:.tod.Lpo^ 
j  ytti  tnortirr^.D.de hiit  quib.vi tnfy.  Wcfcnb.  in pa^at.nuiu.r. D.dedonat, 
tanf.mnrt.  Soareu. ///.  D.num.  27+.  Vaud./.  qu*fi.  40,  Fachin.  S.coatrou^ 
fj.dr  fe:j. 

B.  Gcneralis&ccrtaiurbrcgulaeft,  quodlucratiuajrcipofTcC' 
forcsabcucclionisacfrioncdcpclluntur,  Paul.r./Jw/. it.cv.m  crgo do- 
natiofit  titJuslucratiuus,icquitur,quoddonatoreuiclionis  nomt- 
nenontc-neatur,fcdtradcndoIibcrcuir:  nc  iibcralitatis  fux  mcrito 
indamnumincidat:  nifiilliusrci  pcriculum  nominatim  inicrcce- 
perit,/.  Artfi.i$.§.fi*.DJi  donat.  1.2.  C.  de ewfl.  L  lttUant*  131.  §.fin.  He  vtrh» 
o'jI.  Nifitamen  fcicns&dolomalo  rcm  a;icnam  donaucrit,  tunce- 
nimconueniri  potcft  dcdo\o,d.LArtf}.§  fiv.LsutetdonatatyD.dtadilit.e- 

velctiam  nifi  donator  nominatimfcad  euictionemobligauerit, 
Caball.iw/ntf..  </*/«/#,§  +.num.j,  &  qu»dc:n  fhpularione,  nonctiam» 
pa&o.Cuiac.  ad Pasel.f.fent.  tt.  mnttu.  Ncq;  donatorpraxife  ad  rcm 
tradendamcogipctcft*  ne  libcralitas  fuaciamnofaipiifit,  necvltr* 
quantumfaccrcpotiftcondcmnuur,aJiudverd  cftin  vcnditorc.»£ 
cent.*.  quafl.  6t, 


Dc  tcfh- 
mcntit. 
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L. 

Elegans  qu&fiioefl,  An  principes  regna  QT* 
ditiones fuas  donare  £5*  diminucre  pofiint  ?  <z/l. 
Vnde  o  tlla  dcpendet  controuerjia ,  <t4n  im- 
perij  donatio  a  Confiantino  lmpcratcre  Syl- 
ucfiro  Ponttfici  Romano  uere faffa  ?  &  an 
^attttyvalcat ?  2?. 

A.  Quod ncgzmus ,f>er I.lmpertforcs  D.deptfl.&l.  i  Jf dnjft  .p'o~ 

conf. C*f.  vbi procuratori  CarJaris,  non  alicnanda?,  fcd  b.ncgercndx 
rcipotcftaspcrmiiTacflctraditur.  I.trcx  tanquam  t.itorpopulifui 
conltitutus,  rcgdamtutoribuspra:fcrip:jmfccj;u'  acbc  i  ,^:-  »J  cuna 
dcmum  pro  domino  Iiabeatur ,  cum  fubc1:t*s  vvl ■•lidct,  nor"  cum  co- 
rum  bonaalienat&pcrdit,  l.tutiriy.nMatlm.tur.  i.tntcniutn ;<f  §.p<>;. 
Vtd/futt.  plurcs  rationcs  vidcapud  \  *Cc[.i&:fi.q'i(l^  .nuw.t.Jup.centtt. 
^uaji.jj. 

B.  Vtrumq;  falfum  clTe  dicit  Motom.  (jrtf*.  iRufl.  i.  &  $.  dtfeud* 
Bodin. dc  Kepuh. Itb.  /.  cap.  o.  Coflil.  \n /.  20.  D.  ditffii.prafid,  &  Brutum 
fulmcn  Sixti  V.  quod  fub  tit.criir.cn  ftlli,  z^.argtimcntisillam  dona- 
tioncmfi&itiamefleoftcndit.  Hoc  tamcncx  hiiloriis.ipparctjCon- 
ftantinum  magnalibcralitatcerga  EccJcfias  vfumciTc,  vndc  condu- 
dcndum  vidctur,  plcrisq;  donationcm  hancfactam,&  valcrc,  dum- 
mododonataEccIefia:adpiascaufasrcfcrantur,  ficut  co  tcferri  dc- 
bcnt,vidc  Scliurrf.fow/i/.^y.ffwr.  i.ptr  tot.Vafa.  tllufi.  qttaji.j.  ni.m  rj>* 
ijodd.de  fequtfl.Cap.t.num.  17S.  Chronic.  Cinonis  tnyitaConftantint. 

LI. 

Tefiamcnti  faclionem  &  origine  (tf  forrha 
adeo^  tn  totum  iuris  cnulis  efcdefendemus. 

Omniacnim,qua?adtcftamcntum  rcquirurttur,  iurcciuiliinucn- 
tafunt ,  tiuc  nominaipfa,fiuc!i.rcdum  miiitutioncm ,  fiue  tcfliii 

numerun» 
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nurr.crum  corumq;  rogatronein>iiuc  vnicniri  comcxtum  jfiucfigiu- 
*cula  &  rclicjlaomniarefpicias,  §.fcdpT*tuli*>  §.  •$d.utnffauhrit»i 
Ir.ft.  h.  i.  i.  im  0  ntinutn,  dfi.hlt.i.  l.  vtrbii  izo.D.ce  vob.f.^n,  I  liuc  tcfta» 
incntiim  iultadicitiirfcntcntia,  f.t,DjtJ,  lii  iuu.s  pubiici,  /.  $  D.  t*d, 
Lcdcpoi  tatus  vd  peregrinus  obidtcfL.ntnti  tvfuonem  non  h:.bct, 
/.  f>i  ifU',§,tni$ffulcP  tfj.ft  teft*m,l.s.C,Je  bc* ,pt>jf.',i,  C*4*  her$dl"fitt.  I- 
momagna  capitisdiminutione  tciuimcniumiani  fa&ttm  irriiumh:, 
§  a>'d  it.fttt.  Quib.n  od.ttftam  \nftrm.  licct  dcportati&  capitc  minuti 
aliaiC3,c]uiiuflN  gcntium  funt,rctincant,/.  qutHatr,  D.dcpavni,  Ktj.  dt 
wttri.&ttUg.  Hinc  ctiam  cft  quod  impcrfcdtum  tcftamentum  nc 
quidcm  iurcnatura'i  vcl  gcntinm  (ubli/tat,  './.ibi.  Dd.  C.de  uflxmcn- 
tu,§  fi  '••  ibi.  WVfcub.  l> (l.i.  'uil-.tod.ttftaJ*  .nfi  m  licctaliasaftus,  qut 
iurcciuilid  ficit,iurcgcntium  fuftincatur,  f.anmuttliu  S.  %.fil->utf*mi- 
lias,D.tcS.  Hinc  dcniq;  legitimis  modis  acquirendi  adnumcratur, 
Infltt.  devfu  y  habtt-it.  r*8#fl  §.fi.i  Irft.  vt*  qua»  ;cf.nob.*cq.  vidc  No- 
niumlatifs.  "iS  (t  LumpauUt  m.  &  Vigilium/fn  §.ftdpradi8a3  [nfta  ./;. 
t.  Godd.rfJ  >  :;umtr.27,dtvttb.fgn,& dt  c0ntr4h.fttpuUt.tap,  2. 
tantl.  t^mm%22m 

Trinctpem  ex flentitudine  poteflatis  poffc  te- 
fiamentis priuatorum  derogare ,  eorum  leges  tol- 
lcre&  condttionesmutarc>ncgawus, 

Iniuriofum  namcj;  cftindignumcj;  maicftatercgnantis,  quxfitum 
ius  vigorcalicuiusrelcriptiaufcrrc,  i.t/.D.dtng  tut.l.g.  C.de  donat.au;  m 
ttupt.  aut  contra  ius  cum  altcrius  iniuria  vana  &  inaniaconfcrre  bcnc- 
ficia  ,  /. 4-.CMtman.  maximccum  publicecxpcdiat,  fuprcma  homi- 
num  iudiclacxitumhaberc,  f.j.  D.T<r/?4W.flM»i.^.nccquidquam  ho- 
minibus  magis  dcbcatur,  quam  vt  fuprcma;  voluntatis,  pofiquam. 
iamaliud vcllcnon  pofTunt,Iibcr  fitltilus,  &Iicitum  quoJitcrum 
nonrcditarbitrium,/  /.  C.deSS.E  ci.  Etfoncmcri  8dcgicimi  princi- 
pcslegious,  non  lcgcs  huiufmodi  principibus  ftLlunt:  Et  omnc 
iuscutufq;  ciuitatis  firmumcl'  obfcruandum  clfc  illtclligitur,  \titi 
pt.  ivfttt.dtobltgat^b',  SitundumncftrttctuitatU tu:a.  Arius  PincJ.  m Rtb. 

V  CM 
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C.derefc.vendtt.p.  i.  c.  2.  nwn.  16.  Gail.  2.ohf.sS.n.6.  Gxatt.S.i.num.S.  vi  Jc 
fupr  a  .#uf. <iutp,ss»  • 

L  1 1  I. 

tcflamcnti  faclioncm  habcant  vel  non , 
inUejhgare  oper&pretium  cft.  Et  quidem,  an fi~ 
UHsfamilias  de  advcnttttts  bonrs,  qtiorum  vfus- 
fiuclus patri  non  acquirttur,  tcfartpofi/t  ?  *  . 
r/tur. 

N egamus^fr l.pen.ejr  vlt.C.qui tefiaw.fjr.to/f.Tum  quod  nulli  bi  hoc 
concclfumlcgatur.quarectiam  raciito,  i]iiod  fpccijiitcrconccilum 
noninuenitur,fubantiquisrcguJis  mana,  qu.r  filiofnniliasnepatrc 
quidcm  pcrmittcntc  ccftamcnd  faftioncm  pcrmictunr,  S  1.  h.Jl.eod.L 
6.D  Out  tt(ljw.fji.pojJ'.Ut*w  v  2j.  §  i.D.de  wort.  lauf.don.tuv(l.l.p)  a 
32.  C.  de  accufnt.  imo  cxprcdc  filiusfamilias  cxtra  caufam  pccuiii  ca- 
ftrcnfis  vclquafi  teflari  prohibetur ,  tnd.  l.pen.  &  vlr.  C.  i>uttfi.vt..  : 
poff.  Quamuis  autcm  aduentitia  ccmparcritur  boim  ca(trermtnii 
iwperj-ort  D.^dSC.  TrebtU.  idtamcn  vuum  cft,faltcm  quandiu  viuit. 
Jdcoqj  moi  tuolilio  in  potcflatcctianifi  dciis  tcflatus  fit,  rcdoual  d 
patrcm  .  quiaipfo  iurcnullum  cfi  tcftamcntum  dcbonis  aducnutiis  > 
quxplcnuiurcfiliofainiliasacquiruntur.  Elcg.  Cuiac.  a««7.  6.  tiui  te- 
fiaw.fai.npjf.  Prarterca  hcreditas  non  folumcll  difpofitio  dt  bonis» 
fed  deiurcfamilia:,quoddccftfilio&miIias,cumipfc  iltin  familia  pa- 
trisfamiIias,/.pro«wjcMr;c/p/.^/4»M/.'/jO.  UtYeti.fy*.  Fachin  f.  (>>i;ou. 
94 .  C?  25.  Vaud.  /.  quafi.  1. 

LI  V. 

"De damnatis admortcm,  A.  item^jnfann- 
busJB.  dubitatur}an  ij  tefiamentafaccre  pcftnti 

An  iis  fit  potcflastcftandi  tcntabimus-  Siquidcm  hodicra- 


A. 


tio  Iegis,  qua?  damnatisad  mortcm  cam  potcfiaccm  adiuiit ,  ccftatl 
quiabonahodienon  confifcantur ,  auth.bona  dimnatoutw ,  C.debonU 
profcrtpt.  qua:crat  prohibitionisratio ,  /.  j.  §  /.  &  fm.D.<\utttfi.xm.fac. 
pcjf.  Vidcturigitur  diccndum,  damnatis  ad  mortcm  non  dcncgan- 
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dam  iGltcflantlifacnltatcm,  nifi  bonaeorum  publiccntur.  Wcfcnb. 
i n pai « t .  n u m.  13 . /i. t . &  > n  addt r.  aa  S t :  h  n c i d w.  / 1 /.  Qjttbw  ntn tft perm.fu. 
teftam.num./o.  V15I.M)  S.ffdkatttnuij.  num.  p.  lcftn.de  mittr.  teftaw.  Vafq. 
tUuft..u*ft  f9k*.i.Grain  §.ttftamemuw,<juaft.26.& ftq.  Clar.  t.t;f*amei:- 
tut}',<]u<tft.2/.  num.i.  vbi  tamen  deconfuctudmc  contrarium  fcruari 
afllrit. 

13.  Histcframcntum  faccrcnon  cft  intcrdidum ,4fjf.7.  /  C.defe- 
tuxd.  nvpt.l.iS  §  vbi  cxcipirur  damnatusob  carmcn  famofum ,  D.flfci 
teftam.facpofl.  Clarus  %.ttfi*mtntum,  qu*fl,2j.  Soarctz.  litJ.  num.jp. 

LV, 

Tropter  infrmitntem  confdij&  iudicij  qui- 
dam  tcftari prohbentur ,  <vtfurio{its,mcnteca~ 
ftus,  £fc. 

In  h  ac  quxfiionc  diftinguunt  Dd.c*  dicunt,quofdam  omni  omni- 
nofcnfu  &:  intcIK&u  carerc,  ita  vt  fintpcrpetuofuriofl.nihilq;  om- 
ninointclligant,cxad  pccudum  naturam  quara  proximeacccdant:  & 
hosintcfiibilcs  cfk- :  Quofdam  mcntcquidem  &  intellcccuomni  in-# 
tci-dumcarcrc,habcrctamcndilucidainterualla:  Ethos  cotempo- 
rercctc  tcfiari  poflc:  Quofdam  non  omni  mentccarerc,  fcd  cam 
non  iiftegram  hubcrc,  &  liccfTegroni  fimplicis,  hcbctiorisatq;  fiu- 
pidioris  ingcnii,  ita  vt  ncq;  fapicntcs,  ncq;  omnino  mcntccapti  lint, 
red  quodammodomediumlocumobtineant:  Hosdicunt  intcrprc- 
tes  &  matrimoniis  contrahcndis  &  teftamcntis  conficicndis,  ido- 
ncostfTc.  Fabcr.  Ang  Mynf.cxTeliqui,in$.;!r*/erftf,Z«/?.  Qnb.mod.no* 
eftpefw.fa.teftarr).  Gometz  /.  var.rej.6.nuw.2.vttb.fatuum.  I iralT.  §.  tt~ 
fttmtntum,  qutft.  21.  num.  7. 

LVI. 

fdterum  in  teflamcnto  regulariter  Jeptem  re- 
ejuimntur  teftes,  A.  quos  non  tantum  de  for- 
ma  probatoria, fedfubftantialiadbtbendos  dtci- 

V   2  S.ftd 
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A.  $.,rtd(um  ptulat  tH,j.  Inftit.  tod.  Rcgularittr  Juo\  Suntcnim 
caufr,quxfuadcntpaucioicm  numcrumadmitti:  vtin  mulmitTQfta.- 
mcuto,  i  teftcs  fufficiunt  §. platit,v 'i,- o.iuocatu^dbny  ibi  Wcfenb.& 
DJ  l->fl:r.d<tmiltt.t(f1*tr.  TVftamcntaaiam  »dp'A$c*u\M  non  funtad- 
ftrictaiurisfolcnnibus.  Clar. %.tt$;m:>tiu  ,  \utft.6 :cca, qux 
wraf»  Jwrff  evc!  Pnr.ctpt  fiunt.  SchurrK  /. -  ;r-77  f>  fonfjt.  Schnci iw. 
JnQ.dtfylt*.  ftfl^w.  ntm. /7,  Cajtcrum  cu;  in  fcpicmrioiura  acquic- 
fc  •  1  t.  ratio ca  rflc  vidctur.quia  veteres  pcc.ru  c  .V^ffsi  huic  n u- 
incroadiCripf.runt ;  quictiamteftimonii.,  fjcrartiin  htLrai  um  pcrfc- 
ftionis  fignificatiuus  cft.  Et  fcptcnarius  numcrusnouilfimalrnpcrij 

>;.fututioneco:ifirmatuscft,  in  comm!sCoJ<->nicnfib.fub  Maxtmi- 
liano  habitis,anno  Chrifti  1  5 1 1  fub  tiiroi?  ^cftdnltnKn.§.tinO  jcU.ll. 
vi  \c  Dauth.  cttft4ttt.f1!.  44$. 

B.  L.  ftvnut  12.  C.dtttftjmevtv^vbilrrpp.  rcfcribunt:  Si  vnusdc 
fcptcm  tcfiibusdefucrir,  iurcdcficcrc  tcftamcntum  :  Si  folenni.i  1 
qtnrcrentur  faltcmad  probationcm.  non  diccrcturiusdcficcre  tella- 
mentijfcd  probationcm  l.duofut;:  T/  tfyso.D.dt  ttftamtn.tut.  Vacun.*. 
dtfl-tr.  6j.num.8.  CIar.i»§  ftfltmer.tttn  yqugft.j6.nkm. 2  Atq;itj  li  vm  $ 
dcficiit  tcflis  vcl  intcflabilis  inucniatur,  totum  vitiatur  tcfiamerittim 
nifi  claufnta  codicillari,  qua:  tefiamLnti«tretTX>i^«f7;,  &:  mcd.-i;:  ptua- 
ttir  ci  fubucntum  l:t,  !. {11014.  dettfcb.l.  fivnut  12.  C.  dt  tfft^ut,  Plurea 
qui  Jcm  reaeatih  Scntur.abundans  enim  cautcla  non  officit.  Achif- 
quenon  vitiatur,iialiqua  impcrtiiicntcr.inordinatc  vcl  vitioiefiaiu, 
quar  non  erant  n..ccifiria>adeoq;oinittipotcrant  A  <\u* txtrtrfettt*.  D. 
atvetb.ohl-g.  vb:  Zafisis, nwi.  4.  dicit ;  fcaliquando  pcr  hanc  vnicam 
do&rinam  rrjgintaflor  lucratum  cffc. 

L  V  I  !♦ 

j^Qu.  -t^jerb  tempore  peji/f  faiium  tejlamen- 
tum  cora  m  duobm  tejltbus  valcat  ?  djjj?utatur. 

QjoJ  nrcpmus  per  l.  S  C.  de  reftawr.tu  ,  vbi  Dioclctianus  ita 
dkit:  Ctfus  m.tioris  ac  noni  coatingi-ntis  rationc  aducrius  timo 
rem  contagionis,  qurtcftcsdcterru  :  licctaliquid  Jciurclaxatum 
cft:  nnn  tamcn  prorfu«;  rcli  jua  tzfuwientoHim  folcnimas  pcrcm- 
pca  i!l.4|felLs  cnim  buiuimodi  vcllos,  co  tcmpore 

iungi, 
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iungi,  at^ucfociariremiifum  eflrnonctiamconucniendinumeri  eo» 
rurnobfcruatiofubiataert.  Explicat  hanc  Jegcm  perfpicuc,  Fachin. 
/.  mttoV.  p2.  &conttdtrtd  ttgumtnu  rtfutat.  Cuiac.  ion/ult.  +i  Gail.*» 
o!f.  nS.  nu.tS  Mynf.  /.  cbr.  06.  Clar.  $.  tefitmtntutn ,  q.36.  nu.3,  Si  tamcn 
tanta  fit  peflis,vtteflcs  habertnonpo/iint.aliud  dicendum.Quoniam 
neccflitatis  tcmporcareguIisiurisrcceditur^^<frd4in».i*/.  Boer.Jf- 
u(.  22S  Koppen.  dtcif.  +j.  Ayrcr. in  proiejf.  bif!r.ph  /.  c.  2.  obf.i.  wtm.  //. 

dr,%. 

LVIII. 

T fiamentuminter  liberosapatrevelmatrt, 
ccram  duobns  tefitbus facium,valere  dicimus. 
A.  Sed parens  in  conjiciendo  tcjlamento  inter  li- 
berosfuos,nullosteJlesadhtbuit  ,fed  tantum  vo- 
luntatemfuam  in fcriptis  exaratam ,  veltn  arca> 
vcl apudnotarium  reliquit  >num  illi  tefiamento 
dcficientib.  folennitatib.  Jlandum  ?  Quod  itidem 
adfirmamus.  2. 

A.  Ccnfcturcninitalcteflamcntum  paternumadncxam  habere 
cl.iufulam  codicill  ircm,cjuod  valeat  omni  meliori  modo,quo  potcft, 
fi  noniurctcftamcntijfakem  iurc  codiciliorum.  Et  in  tcftamcnto 
pat-ci  noconfidcratur  tantumiusgcntium  ,&  lic  dc  voluntate  patris 
qu rritur,an  illa iit perfccta nec ne> non  d.  folcnnitatib. iuris ciuilis^ 
l.fin.C.ftni.btttifc.TLi  dcbctur  parcntum  hercditas  libcris  iure  naturar, 
/  *io,§.fi*.  D.  vndeltberi , /.  cum  rttio ,  D.  de banit  damrntt.  Clar.  §.  te/la- 
mem  im,  q-S.  wa./.Hart  Pift./.  q.  i.Wefcnbcc.  conf.  sj.  «»'>;./.  &  conf.go. 
nu*>. .  2.  Gail.  2.  obf.  112  num.  1.  cum  feqq.  Schurif.  cent  2.  coif.  28.  nu.j.  & 
4.£  conf.jQ.na.2.  & fon/^.Sortiturautcm  cftcdtum  rcfpcthi  libero- 
rum,non cxtraneorum, Clar. d.loco,q. oo.Thommg.  deuf.  Cuiac.'»i 
ti^u.io7.&cor,fuU.i.  Scd  an  nominis  diuini  inuocatio,itcmc|j  iii*. 
c^ioomifTa.viticttcflamcntum  intcr  liberos?  quaeritur:  £t  cjuidcm 
dc  tcflamcnto intcr  iiberos  manifcfti  iuris  efl ,  ccrtum  in  co  tcmpus, 

V    }  hoc 
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hoc eft,  an nu m  &  dicm  cx  pri  :n cn  3 ;i m  c  fl   pet  texr.  -n  A   /j.    v i  <• 
deteftttm.  impttf.  quam  fcntcntiam  communi  m  cflc  tefl.itur  Clarus, 
5.  teftdnentum  ,  Mafcard.  rfc  prdutt.  >tbra 

cAn£  ttj2,numtr.  6t.  Gabricl.  Uk  4  tr.  <*<  tefitment,  10r.il.  p.  numtr,  //. 
Wcfcnb.  conf.  io.».  ir,  /f  ig.  Hartm.  Piftor.  l>h.  t.fitH.  2.  num.  /*.Tho- 
ming,  4e(tf.4.nu  6  At  M^>catio  nominisdiuiui  quidem  non  ccnfc- 
tur  cffctflc  fubflantia  ipmRinflrumenti:  fcd  potius  folcnnitas  quardi 
acccfToria,quarnihilimpoi'tctad  rcs  autactus  iiiius  co.iftirutionemt 
acproptcrca  vidcturoraittipoffc,  vtvult  Bald.in  pnoiw.  Co4.  Imoli 
aliasdetemporcconditi  tcftamcnti  conflet,  maximc  (i  adfcriptus  ht 
annus incarnationis Icfu  Chrifli ,  tunc  magis  cfl ,  vt  proptcr  amill  irn 
indi&ioncm  non dcbeatvitiari  teflamccum  intcr  libcros,  cumfufS- 
ciataliundcdcfc&umtcmporis  fupplcri  aut  confirmari,  v-tin  iimili 
tradit  Clarus.rf.  q.  14.  nu.4.ver\.mfi {thedult.  cfenb.tonf.  ps,h'x  ip.i ! .2. 
Etinhanc  fentcntiam  in  quadam  caufa  iudicatum  rcfcrt  R.cirfiK.\ 
lib.  i.dtctf.dectd.  i.mjin.  vbi  tcnorcm  fcntcntia-  apponit. 

B.  cumCiar.  poftalios$.  tefi*mer»tun:,ti.  14  Gail.  z.obf.ui.  nttm.  F.it 
pr.per  l.  vlt.  C.fjtm.  btrctf.  I.  b*c  confuUtfittnt,  $.  eu  tmterftQo ,  C.  dt  ttffu- 
tntntis &  Soutl.  lufttniw dettftjmtnt.tmperf.  ex  qua  fumitur,  Auth.  \u91k 
fine.C.deteftamentit.  Fach. iontrov.  1.  Spccklun.  i.a;.  4.7.6  -iS.  Hirt. 
Pift. /.  <j.t.&2.  llludaddo  :  tcftamentum  non  valcrc,fi  tcflatoraltc- 
rius  inflin&u  quitfitusaNotario,refpondcrit,fc  vcllc  Caium  cffche- 
rcdcm.  Quoniam  necctTccft,  tcftatorc  vocccxprimcrcnominahcrc- 
dum,/.  2y.  v*rf.<]U<m*d,tmm.  C.  de  ttfl.  Vigl.w  §.  z.  n.  u.  Inft.ttt.  lo.ltb.  z. 

ux, 

An  autem^  tejlamentnm  fecundum  loci  con- 
Juetudtnem  faftum,  ubtfy  vtres  habeat,cttam  ex- 
traterritortum  ?ambigunt  intcrpp. 

Quodadtirmanius,  C  jntracxuscnim  cclcbratus  cuin  foJcnnrrjtc 
requilitain  lococontractus.cxtcnditfjad  omnia  bona  ,  licctin  loco 
bonorummaiorfoIcnnitasrcquiratur,/./f/W<*i  6.  C.  dteucl.  Kjrt.i  1 
i  1.  nu.37,  C.defimm,  Tm.ir.  Bald.  tbtd.  *m.i7  Gail  2.obf,i2j.  nu.  1.  cjr  2. 
Mynf. /.  off.  2j.  num.  4.  Duar. dtttfl*m  cap.  S.  m  6.  extept.  Fachin.j.  co>t- 
trov.po.fup.  cm.  1.  qu*ft.  iS, 

An 
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LX. 

An  contracim  in  tejlamcnto jieri '  pofint?qu&-* 
ritur. 

Quodncgamus,  licct  proptcr  nccc/Titatcm  naturx  vcl  fimilcm 
caufam  tcftator  vtl  ctiamtcftcs  paululumabfccdcre  i>oPCtnt,l.b*rtdtt 
21,  lu  fn.  D.  detefiamJ.atmar.ttquitdi  $f.  C.eod.  §.fed  cum  paulattm.lnfttu 
tcd.  Qiiotl  filongiori  intcrualJo  abfuturus  (ittcftis.aliusfurrogari 
potcil.  Nonius ad pr.  tit.  Infitt.  de  teflam.nv.s4*\:.t  fane  vcrba  contraxc- 
runr.gclfcrunt,  non  pcrtincntad  tcftandiius,  /,  verbacontraxerunt,dt 
Vr&.S^-Eftu;aliaratioteftamcntorum,quam  contractuum.  Quo- 
niam tcftamunavfqjadmortcmpofluntreuocan,/.*.  deadtm.leg.^t 
acoiitraccbusinitis  rcccdere  non  \icvt,!.  ficut.de  obltg.  &acl.l.  17. 
D.icmmod.  Frobaturq;  prxtcrea  ha:c  fcntcntia  pcrl.beredespalam.§. 
jin.D.deuftam.d*  l.cum  anttqutuu.  C.  eod.  vbi  dicitur,tcftamcnta  vno 
contcrttu  ficri  debcrc, nullo actu cxtranco,  vt  funt  contrac~lus,  intcr- 
ucniente.Quodautcm  pignus  tcftamcntoconflituitur,/.  noneftmtrum 
26.  ie ptgn.  /.  funduf.  dt  atm.leg.  I.  tmius  Tit  w.  de  ahm.  ctbar.  leg.  1. 8. $. 
idem  ift.de /r*«/~sr7.hocipfum  ex  rcfcriptis  Impp  cffe  VJpianusait.Cx- 
tcrum  vt contracrus  tcfhmcntocclebrctur,  ftri&i  iuris  ratio  non  pa- 
titur,  /.  j.  C.  dtpaft.  Fachiii*/i  \cntrou,  42.  BroncUorA.  ctnt. 3.  lva.n.22-. 

LXL    .  • 

J\Tum  coniugum  tcjlamentum  reciprocurru 
ineadem  cbarta  valet  >adjirm. 

Pcr  tcxt.  in  l.  licet ,  C.  de patl.  Iul.  Clar.  §.  uftamtntum,q.  60.  Et  quili- 
bct  intclligitur  difponerc  dc  fuis  bonis,  hqm  tabern<tfy  D.  decontrab. 
tmpt.  cu\r\  ncmoaltcri  tcliaripoiTit.  Habctur  tamen  talc  tefbmcnut 
nonprovnico,fcdduobus  :  vndectiawn  vna  rogatio  tk  telliumfub- 
fcriptio  non  fufficit  boc  cafu :  fed  ncccflfc  cft,vt  vtriufquc  nominc  fi- 
gnaeula&ifubfcriptioncsfiant.  Gail  2.  obf.  tj.  Fachin.  5.  controu.86. 
ilutdiC.  tdl.vnum  24. D.tod.  Sic&patris&  filiiteftamcntumin  vna& 
eadem  char:afcribi  potcft>$.'g'f»r>§./f?.  Inft.  dtpupill.fubfttt. 
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LXII. 

oAliquibpM  tejlium  mortuis  tcjlawcntum  ni- 
hdominus  vim fuam  rctinere  dicimm. 

Cum  Vigilio  in $.ftdtum  altiuit >  nvrr.  g.  &  ibid.  Balduin.ff.  /7.  h.fi-t. 
4*  ff/?4»;r»m.Iniquumcnim  cflct  vnius  vel  duorum  tcflium  fatoillud 
fimul  pcrirc,cum  alioqui  dcvoluntatc  ccrti  cflc  poflunius  pcrfub- 
fcriptionis  hterarumque  comparationcm,  quar  non  (iiwpliccm  hic 
prarfumptionem  inducit,  fcd  figillorum  adminiculis ,  cancrorumquc 
teftium  indubitata  fidc  ,  &  teftatoris  fubfcriptionc  adiuta,  pfcnani 
propeprobationem  cf&cit,/. admontndtdt  iurtturandti:  Imofuflicit  per 
duosteftcs  &folennitatib.  rcftc  adhibitis  docere,/.  fed Ji  maior  6.D. 
Qutmadmod.  tiflamtntaaptrttntur  y  l.  tefitum  factlttattm ,  tbi  g*.  C.  dt  ttfitb. 
Quodfi  rerocafu  aliquis  teftis  cx  pofl  facto  minus  fiat  idoncus, 
forte  deportctur,  mutus,  furdus,  fcruus,  &c.  fiat,  tcfhmcnto  id  nihil 
obcft.Sufficitenim  tcftcstemporctcftamcnti  conditiidoncos  fuifle» 
/.  22.  §.  /.  D.  Qui  ttfiam.  f*  .pe(f.  $.  ftd  cum  altquti.  Infttt.  tod.  1. 1.  C.  tod.  I. 
6.D.  eod.  vidc  Conanum.  y.  comm.  j.numtT.  3.  Spcckan.  /.  cent.  qusfl. 

LXIIL 

An  miles furdu*,  mutus,  ita  natHf>autfacius, 
iure  militan  conderetejiamentum pofit  ?  qtt.z- 
ritur. 

Quod  ncgamus,  cum  VigJio  in  §.  quimmi,  nurrt.  1.  &  2.  Infltt.  dt  m<  '-t. 
r /?«»».  Qu  i  enim  natura  mutus,furduscft,atquc,ita  vtroque  vitio  na- 
turaliter  laborat  hicmilcscflcnonpotcfl;  quippecuni  i<-.  quiinipla 
miiirij  in  cam  calamitatcm  incidit ,  militari  ficramcnto  f  lutus  m;t- 
ti  (olcat,/.  trt  4nte  caufanam  mtfiiontm,  D.dt  ttfiam.  mtl  t.l  mti  tistt. 
»  fior;uM.eJi.T4tfS,rtrf.LM'if*iityD.dertmlir  Ncquc  enim  Ducisim- 
pertumintdligere  ,  nequctubx  vcl  clalficifigninr  audirc,  &  prouwlc 
nccarmaoporruncpctcrcpotcfl:.  Qui.icrgoinilcs.ct''  hoc  \  itiurn.  & 
mcrbiKaccidit  inipfa  inilitia  .caulat  ia  miilionc  ftcramcntomihi!^ 
foIuitur,ccitumeit,cum  ipfum  quiiamantcmilitiam  ciufmodi  ci- 

lami- 
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lamitate  naturaliter afflig:  tur ,  ncc recipi in  militiam  etiam  cx  hac ra- 
tione,quodncc  cum,quimilitia:facramcntumcxigic,intclligcre,nc- 
quc  ipfum  facramcntum  praeftare  poterit  Atque  ideo  cum  eiufmotli 
mutus  furdus,natura miks elfenon  pollit ,  neqj  priuilcgia  militis ad 
cum  pertinebunt.Dil£  Glohi  loh.  Fd»cr  >  &  alii ,  m§.  tjumtmo.  lnfitt. 
demtltt.ttflnm.  & -^t9mi.tte:n  jvrdw.  ?ttbc}  <.tt>it. Infi.  Quib.notttltptr- 
mtfi.fat .  fc/.vidc  Boccrum  dtittre  bt£.,uh.  1.  c.  21. 

LXIV. 

Vtrum  rnilitesnoftritemporis  veterum  mili- 
tum  friutlegiis fruantur  ?  haud  indignum  efh 
quarcrcj. 

MiIitumduofi<ntgenera.  Alijfunt  militcsarmati,alijtogativel 
ciuiles,  l.j,  C.  qyi  *»i>ua*t?pff*nt,l.  vnk.  &  tbt  Cuiac.  C.  Negotutorestu 
tri!tttnt.'tb.jz.  Hi  puta,  caufarum  patroni,aduocari,artiurnacfcien- 
tiarumDoctarcs&Profcflbres,&alii,quiinpul>lico  Reip.  munere 
rccipiunt  flipcndia  publica,  priuilcgiis  militum  in  teftamenti  fa&io» 
neneutiquamgaudent,  quippccum  ratio,obquam  armatis  militib. 
diligensobferuatioin  ordinandistcftamentis  remiflaeft,per  omnia 
in ipfisccflct.Impcritiafc.iuris,&fimplicitas,itemq;  armorum oc- 
cupatio. Infiit.  dtmht.  ttfiam.  L  vlt.tnpr.verf.etemm.C.  d:tnr.dtlb.*Et 
pagani  fiuc  tcgati  milites,  non  tantum  iurispcriti ,  fcd  &  ali  j  iura  fcire 
wtheoxJUfgts.  C.  d>  Lf  .qiia:miIitcsarmatiproptcramiorurn  occupa- 
tionem  ignoraxepryfkir.irntur  > L  /.  c.  <?t  «r,  &■•/».#.  tgturtmt .  Vigi^i 
Hakr*lnfi.dtmilst.t€f:  )  .  >z.  :•'•/-:.  Siefurd-  na  V.-.br.C.  dt  ttflmn.mi- 
Itt.mt. 7. Mynf.  4  *  -S.  A r  vidv  Ga .!.  2.  t.bj  n8.  nu.  /f.  Ad armatos 
autcm  noftmcmporisrriililes  quod  att!:ict,vtaui  principibusDo- 
imnis&ciuit?ti!nisj.!  honcfta  &  Eicira  bclla  fc  obllrmxcrunt , & pu- 
blicamerentflipcndia.  ad  flgnautrarunt,  ftatuta,legcs,confuctudi- 
nes&vfusmilitarfsol-f.fuant,  Iriomnino  v ctcrorum  militumpri- 
uilegijs  gaud en  r  p  r *  le r  1  i  1  u  q u.\n  d  o  d  1  b  R.o rr : :  o  Pi  i  nci  pe ,  Im  p  e  ra- 
torcR.omanojVcl  a!io,qui  fupetiorcm  non  rcco^ofcir.Domino  n.i- 
Iitanu  Wefcnb  cjt .:.  /7  <*,/.  1..32  My  i.  Rtfc+e*.  *w.y./o.//.GaiI.2.o5.C 
jtS.  ».i.Schncid\Y'..j<///r.  \nfi.udimUit.ttfi.tium.s  Vaud*  mw.  jfr 
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Militat  enim  cadcm  ratioin  noftris  militibus.ob  quam  Romanis  mi- 
litibusfolennitatcsiuriscommunis  remiflxfunr,  quorratio  cft,fim- 
plicitasjgnorantiaiuris.fiucnimiacirca  lcges  nnpcriria,/.*. tbtpro- 
ptet  fimpluitatem  mtlttarem.  C.  de  teftam.  miltt.  I.  u  tbn  tgnorantta  turk pro- 
pttr  fint^uitatem  armata  mtlitit.  C. de  iur.  &  fatl.  ign.  tnfttt.  tir.de  mtltt.te- 
fltm  Lftqucnoftrorummilitiumctiamhodic  ob  armorum  occupa- 
tionem  cadem  iuris  ignorantia,cadc  quoq;  fullincnt  pericula,tdcmo; 
pubiici  bclli  manfit  finis,propu!fatio  !c.  hoftis,vcl  rccupcratio  rcrum 
ab  hofre  ablatarum;  quareidem  mcrito  ius  rcmanerc  dcbebit,/.  dctre- 
to  ij.  C.  ex  quib.  canf.infam.  trro^.  i.  ordo  S.  D.  depubi  tud.  Boccrus  de  beUs9 
hb.t.cap.28.  Sancquodattinetadmilir.es  vagabund©s,illihifcepriui- 
kgiisnongaudcm.  Vci  vagabundus  fchohris  &  non  ftudcns,!mini- 
medcbctgauderc&fruipriuilegiisfcholaru,  vtutinalbum  lluc  ma- 
triculam  vniucrfitatis  rcccptus  fit>/.  fcttnutm.  vbiDd*C,dtmtLteft* 
Bald.JB4*/£.  H*btta.  C.  ntfil.propatrtS 

LXV. 

Sican  milites  volentestejiariteneanturduof 
Jpecialiter  rogarc  &  conuocare  teftes  ?  hon  Jatis 
conuenitinterinterpp. 

Quodnegamus.  Quodipfum probattcxtus. inpr.tit.  ti.  Gkg.  Jnff0 
ibi,  quoquo  cnim  modo  voluntas cias  inueniatur,^-  ukit  nequcaliarrl 
tcftamentorum  foIcnnitatern.)Et  quidem  fufftcit,  ft  nuda  volun- 
tatis  declarationc  milcs  hcredera  inltitucrit  purc ,  vcl  fub  conditio- 
nc,  vcl  ex  ccrto  tempore,in  totum,vcl  proparte  coram  tcftib.  vclfinc 
tcftibus:Teftamcntucnim  militisetiam  fincvllotcfte  adhibitofub- 
fiftit,(i  modo  per  lcgitimas  probationcs  militis  volutas  doccri  poiTit» 
LLutim+o. D.Mi.Cuiac. confuU.49  Potcfttamenetiamceram duobus 
teftibus  conuocatis  miles  recte  x.c^t\^.planeitbiiconuoiatuadboc  bomi- 
ntbm.  lnftit.  demiht.  teflm.  vbi  Gothof.  Dium  ft*  D.eod.  ibi  comm.Dd* 
qui  indc  &  duos  teftcs  rcquirunt:fcd  non  dc  necc/Titate  hoc  proccdit, 
f cd  potius  cx  fa&o  proponitur,  Wcfenb.i»  d.  §.  phne>%bt  conuocatit.Qn- 
iac. d.  confultat.  maximecumaliis  modis  roilitis  voluntas  &declarart 
&  doceri  potefLBoccrus  dt  mrt  Mi,  likr.h  tnp.  */.Difs,  Sichard.*/  *«*r. 
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C.  b.  t.  pcr  1. Dium,  ibi,  conuocntitad  hoc  bommtbm,  D.  tod.  §. pUneJnftit.  tod. 
Gail.  2.  obf.  tiS.  nu.  17.  Praetcrca  vidc  Vigl.  qui  negat  in  teftamento  mi- 
litisneccflariamcffehcredis  inftitutionem,p*r  pUne,  hsfttt.dtmiltt. 
ttftnm.  At  hcredis  inftitutioncm ,  &  aditioncm  hereditatis , quae  par- 
tim  ad  fubflantiam  teftamenti ,  partim  ad  cxccutioncm  eius  perti- 
nent,nea  militc  quidcmomitti  pofle  perfpicuum  cft,txLfiftumf*- 
n»hdS3s.  §.  2.  dt  teftam.  mtUt, 

LXVI. 

Vr&terea  is ,  qui  tefiamentum  facit ,  liberos, 
quosm  potejlate  habetwelh&redes  injlituere^ehtt^no- 
exheredesfaceredebet.  A.  Vbi  hxc  eventilarifolet*lL<x*~ 
qmfwi^ncaufisiUistnT^u.n^.exprefis^    -  . 
res  rvelgrauioresetiam  admtttantur  ?  Quodpu^ 
tamus.  B. 

A.  Hxrcdis  inftitutio  de  perfona  ad  perfonam  re&e  extendttur, 
/.  * .  C.  deinrffit.  ttftam.  Mcnocn.  dt  prafumt.  hb.  4  cap.  -^*  **m-  '9-  Fa* 
chm.Ub. 4.contrcu.C4p.77.  Etiam  dccafuadcafum  extcnfiofit,/.T*- 
tm,  §.Lucim.D.  dthb.&poftbum. l.vlt.C.  de  htred.tnftit.  Menoch.d.pr£- 
fumt.  26.  num.  2.  Hinc  filiorum  inftitutio,  a  teftatorc  fada.ad  filios  cx- 
tcnditur.quosfchabcrcignorabat,  d.l.j.C.  dtinoff.  tefttment. ¥zch. 
d.  ccntrou.  77.  Si  coniunctim  teftator  inftituit  heredcs,  filium  &  ncpo- 
tcm,  tum  fimul  fucccdcrc dcbcnt,  /.  ille.  §. cum tn xtrbu,dt  legat. 3.  L  non 
*!iiei,D.eod.iu>8  l.vit.C.detmpub.  &  af.  fubfl.  Fachin.  4*  controu.  7/. 
Vcntcr  inftituto  hcrede,  non  folum  is  filius,qui  ex  ca  natus  cft  vxore» 
quxcrattcmporeteAamcntijinilitutuscfreintclIigiturjfedetiamis, 
qu i  cx  alia  nafcitu rus  cft.  text.  w l.pUctt.  D.  dt Itb.  & poftbum.  Fachin.*. 
tontrou.cap.  Sp. 

B.  Abfurdumcnimcflct  ,  &  longe  a  iurc  alienum  ;  fi  caufa 
ingratitudinis  maior  comroittatur,  vci  fimilis  eis  ,  quar  alegctx- 
prciTx  &  enumcratx  funt ♦  cam  non  eodem  iure  ccnfendan^quo 
caufae  Itgc  luftiniani  cxprcfla. .  Argumcnto  crit ,  /.  mtnmt^.  de 
ptlff.  & fumt.  fun.  vbi  parens  filium  proditorcm  patria»  impunet 
.occidcre  potcft.Ergo  muito  magis  hoc  cafu  cum  exheredarepoterit. 
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Non  potfunt,  inquit  lulianus ,  omncs  articuli  fingulatim  aut  lcgibut 
aut  SCtis  comprehendi;fcd  cum  in  aliqua  caufa  fcntcntia  corum  ma- 
nifefta  eft:is  qui  iurifdi&ioni  praceft  ad  fimilia  proccdcrc,atquc  ita  ius 
diccrc dcbct,  /.  nonpoffunt.  de  LL.  Ncc  mens illa  Iuftiniani  eft ,  vt  caufat 
fimilcsvelmaiorescxprcflis  ab  cocxdudat,fed  vteastantumcaufas 
excludat,qua*aliis  lcgibus  contincntur,fi  non  fucrintincaconfti- 
tutionc  exprcflar.  Gomctz.  /.  refobtt.  tt.  num.  12.  Fachin.  6.  (wror.js. 
Spcckhan.  q.g6  Ebcrhard./»  Top. in Ioco4bexemplo4d ReguUm.  \Y\  fem. 
p4r.  D. de Ub.  & poftb.  num. Coraf.  de 41  te inru p.  h (•  8.  Cuiac. tn  N«j«.  //. 
Clar.  m  §.  tefltmtntum,  q.+t.  nu.  2. 

LXVIL 

•  Vt  exheredatio  hodie  aliquid ponderis  ha  bcat> 
requiritur ,  vt  caujk  ingratitudinis  >  nominatiw 
exprimantur,  Vndeqmritur>  An  hodiepofthu- 
mus  exheredari  popt  ?  A.  Item,an  exheredatus 
honorumfeudaltum  capaxejfe  queat?  B. 

A.  Potcft quidcm  ctiam  pofthumus  exhercdari;  fcd  pcr qucrclam 
inofticio{lcifuccurritur,«rf./.^</pM«a».  2$  infin.  C.  d%  typoM,  Duar. 
tittt.  detneflic.  teft.  p*c.  cent.f.  Irttvr.  qutfl  86.  Er  quidcm  cum  cxhzrc- 
dationontantumobingratitudinem  cum  dogtofiat,fcd  ctiamfinc 
ignominiafiucingratitudiniscaufa  ,ficut  quoque  Vip.  multosnon 
n  ota?  cau  (a  aut  mala  exhercdari  inquit,  nec  vt  eis  obfint ,  fcd  vt  ci  s  co- 
fulant,  U  multi  18.  D.  de  Ub.  &poflb.  I.  fi pttronu  12.  §.  fi  quu  2  l.  ?4Ulut  4? « m 
pr.  D.  de  bon.  libert. L  fi quit 3$.  $.  /.  l.fl-.tu  nutrtm 2j.  C.  de  xnojfit.  tefiam.  Ita 
bono  animo  in  vtilitatcm  eius  pofthumum  exhcrcdari  hodic  pofle 
putamus,cum  eiufmodicxhcrcdatio.pcr//.  Nju.  //;.  c.  4l\ud  qutqsf. 
iublatanonrcpcriatur.  Etitaccnfct  Chaff  mconluet.  Burg, 
2.infin.ntut2.  Alciat.  4>  p4t4dox.  10.  Loriot.  in  tr*8. 12.  de  exbered.Ub. 
Axiom^tey.  Vide  Vigl. in%. poftbumi.  ibid  &  NoniunM*.  13.  lnfttt.b.  t. 
•CIar.§  tefi4mentumyq.4. 

B.    Huncia  boaisfcucUIibusfucccdcrccumSonsbecciow/r^. 
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ftvL  p.  p.  nm.6i.  &  166.  putamus  ob  hanc  rationem ,  quod  de feudis 

Wefenb.  dt  f<ud%  c»p.  i.ftl.  S7.  atq;  ade6  ncc  cxheredatio ,  quae ipfa al- 
lodialium  potias  cft,  quam  feudalium.  SaneTifcudafintciufmodi, 
dc  quibus  orclinatio  fieri  poffit,aliud  dicendum  videtur,  Vult.  t.feud. 

LXVIII. 

*  *An auus nepotem  ex fpurio  heredem  infittue- 
re pofitt  ?  merito  dubttaueris. 

Quoadfirm.Eofcilicctcafu,  quoci  nuila  cxtctlegitimaprolcs,  /. 
fn.ih.yiuUiltg-timtprnl.cxtfifntfyC.-i''!  Mfttr. /</>.quia,vt  ;bidcm  dicitur, 
ratio  prohibitionis,  quar  eratin  filiis,  ad  rcfrcnandum  vitium  pater- 
fium,cc{fatin  nepotibus  legitimc  natis.  Etlictt  text.  i>.  d.l.vlt.  non 
Jo*quatur  dc  ncpotibus  ex  filiis  fpuriis,fed  cx  filiis  naturalibus.eadem 
tamcn cflratioinnepotibuscxfiliisfpuriis ,  cum nullalcgcprohibi- 
tum  rcperiatur.quodncpos  ex  filio  fpuriolpgitimcprocrcatusinlli- 
tui  ncqueat.  Barthol.  in  l.  G*Uw,  §.  tfWdfi i>,jj.  a>i.b%  &pcft.  Palcotus  de 
no<b.&JJ>nitvtC4p  GaiI.quiteftaturinCamcrarcccptum:i.^r.///# 
num.  j.  Fachin.  /.  cmtrou  97.  Illud  addo :  maritum  vxori  fuae  vfum- 
fructumomniumbonorum  itarclinquercpofle,  vtpoftmortcmc- 
ius  alius  hcres  inftituatur.  Vxor  autem  legatorii  loco  habctur ,  &  v- 
fumfru<5tum  ab  hcrcdcpoft  mortcm  eius  inftituto  accjpcre  dcbct. 
Vigl. tn  §.  he rtSynuu  .  S.t<t.i 4.Uk.2.\nfiu.Qo\izxx.  2.v*r.  rtfol.  iap.2.  Gail. 
i.ocf.i+iMum.t.dr  2.  Fachin  ^.tonntiu.iiuddi  contTou.1dj7.-tlr  ij. 

•LXIX. 

.  Sedfifilius  ex  incefiu  natus fit ,  an  auus  infii- 
tuere  potefl  heredem  natum  ex  eo  nepotem  ? 

N cgat  i d  Fac h  i n .  cx  Bald  inl.fi quu  inctflu C.  de  wcefl.nupt.  quar  fcn  - 
tcntiacommuniterrecepta  eft,  vtpatetexGabriclio,'»£  4.  ctmm.c$n  l. 
titJ*  htrtd.  lnfltt.conclufj.num.2.  &  Paleotho,<fr  notbit  &  fputtu,  csp.jjjt. 
9.  Tunc\^mentume{i\ad.f.jiqunmteft.C.demceft.nnpt%  vbilcxArca- 
dii&  Honorii  prohibet  ci,quiinceftus  contraxcrit  nuptia$,  tcfta- 
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rocnto  quidquam  relinqucrc  cxtrancis,&  potefhtem  conccdit  relln- 
quendi  certis  duntaxat  perfonis  ibi  cxprcffis.  Scd  ncpos  cx  filio  na- 
to cx inccfta  non  eft cx illis ,  Ergo ci  nihil abauo  rclinqui  poteft ,  re- 
putaturq;  cxtrancus,  &  idcocxclufusab  omni  fucccffioncfiue  tcftati 
fiuc  inteftati  aui.  Palcotus,  d.loco.  Fachin./.«o»/?Mf.  ?7« 

LXX, 

Jntricatu  ettqmftio :  An  liberi,  in  conditione 
pofiti,  cenfeanturvocatiateftatore,vt  in  eorum 
prtiiudicium  nthilex  rcltttojanquam  reflitutwni 
per fldeicommiffumJubie£io,pofn  pateralienare, 
aut  tejlamentoextraneiselargiri:  an  verointel- 
ligatur  ipjts  reliBum  tu*  legitimx  fuccefionis, 
quodipfisnonmodoper  alienationem  bonorum, 
fed  &  perdijfpojltionem  tejiamentariam  auferri 
queaU  ? 

Placct  hic  diftin&io  Iulij  Clari  in  §.  ttfimtntum ,  qv*fi.  77.  in fi*r,  & 
Hotom. qusfl.illuft.i;  Quodcuminftitutuscftcxtrancus,quinonlit 
cxdcfccndcntibus  tcftatoris,  poftcrior vcra fit ,  l.Ln:iu!tSj.deheTtd, 
lrfitt.  Si  aliquis  cx  defccndcntibus,cuiusIibcros,  quod  vocarc volue- 
rit  tcftator,conit  dura  aliqua  fubfit,iam  prior,qua:  intcrprctationcm, 
taciti  fideicommiffifouct,obtincrcpoffir,  l.cnm  *vu*io2.D.dt  tondit.& 
dcmon(l.L6.C.  it  l»fiit.&  fubfitt.l.  30.  C.  dt  fiefeiicmm'/.  Vidctc  Gomctz, 
/.  refol.3.  num.23.  Soarctz. lir.C.  num.  /g.  Coraf.  i.  Mijttl  ip*numer.  6, 
VotOLt.di4ljo.Cmac.confult.sj  Godd.»»/. /^Mf^ s.dtvttb.Jig*. 
Fachin.  4-  controu.  //.  Gail  j.ob.ijd. 

LXXI. 

t>e  fubfti-  Subjlitutionis  du&  ver& funt jj?ecies :  Vulga- 
bufc     ris    pupiUaris.  A.  Subjhtuttone  vu/gar/  fa- 
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ttnapatrefilioin potejlate  minimetoUi  iura  fui~ 
tntis  &  effettw  ciusdicimm.  B. 

A.  Lcxideofubftitutioncsinuenit.nctcftantium  iudiciairrita, 
&caiucafiant;ncuctcrtatorlnichcrccictleccdat,/.vwc.mpr.  C.deud. 
toll  Coraf  /.  M\(uU.2.  nxtn.  3.  F.iciic  cnim  coniungit,  vt  primus  hcres 
inflitiitusmoriatur,vclantctcflatorcm,vc!poileaantcaciitamtameii 
hcrtditatcm.  Scd  &  repudiari  poteft  hcrcditas  ab  inftituto:  idco 
p  udcnterfaciuntteftatorcs,  qui  inlocum  inftitutorumaliosfurro- 
gant,ne  tcftamento  ipforum  vel  hoc  nominc  irritarcntur.  Fitau- 
tcm  fubftitutio alia  vulgaritcr,alia  pupillaritcr,  Caius  lb.  2.  lnfl.tit.4~ 
a*£.RuSr.t>.&l*ft.fod.  Caetctum  fubftitutio  noneft  iurisgcntium $ 
f«.d  ci\i\lis,ptTl.2.ibi,moribm,  l.+.D.eod.lt.  C.dt  cad.  toll.  Prat.  m  itxtc.vtrb. 
moubuT. 

B.  Confirmatur  harc  opinio  hac  rationc:  quiabcneficiumab- 
ftinendi  concclTum  filiis  a  iurc  prartorio  ,  nontollit  cis  fuitatcm, 
&  cffc&us  eius,  fed  tantum  neceflitatcm ,  ergo  codcm  modo,li- 
ccntia  patris  abftincndi,qu*  colligitur,  &cenfcturefTcinfubftitu- 
tionc  vulgari,  non  tollit  fuitatem  &  tranfmirTionem,  fed  tantum  nc- 
cciTitatcm.  text.fxpfrpnl.fi  filtm,  quipttrt,  vtrf.  tttntm,  D.  h.t.  Dato  ta- 
men,quod  fubftitutio  vulgaris  tollat  fuitatcm  &  cius  cfrcftus , dcbct 
intclliguquandoeftexprcfla.fecusverd  <i  tacitacomprchenfain  pu- 
pillari,quiailIanon  tollitfuitatcm,  text.  tnin*.l.fihmtdt  *cq.  htrtd.  Go- 
mctz,  r.w*T.rtf3.nm.if.  Corraf.  /.  MifctU.  2.  Fachin.  +.cmt9u.7i.  Gail. 
2.  obf.  136. 

LXXII. 

Legata  ab  inflituto  rclitta  nominatim  y  an  a 
fubjiituto  reperita  cenfeantur  ?  qmflionu  efl. 

Adfirmamuscum  Fachinco,  ptri.  noniufl*  n ,  c.  tdTrebtQ.  vbiauia 
teftatoris  ex  partc  heres  fcripta  rogata  erat  hcrcditatem  reftituere ,  & 
text.dicit,  dcbcri  etiam  a  fubftitutis  fideicomminW  Dcindc, 
fi  teftator  nominatim  onere  lcgati  grauauit  inftitutum ,  qucm 
magisdilexit,mult6  magis  cenfctur  voiuifle  grauarc  fubftitutum, 
qucm  minus  dilexit ,  trgumtnt.  f.  Pnblm ,  §.  /.  D.  dt  condtt.  &  dtmnft. 

Dcniq; 
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Dcniq;efl>/.  i.§.quod  ex  fuhfiuut'\or,eJ>Mtig.¥.*Utd.'\h\ino*n  augcbun- 
tur  !cgaca>cx  quo fignificatur  faltcm  dcberi  a  fubflituto,quod  nomi- 
natim  reli&um  crata  cohercde.  Fachiiii  /.roxtroft  39.  Godd.Jtdl.  tn 
£ener*lt  S.dtverb.  fyn.  Commodcdecc  hic  fubijcitur,  Si  filiusfaini- 
liasinflituatur  hercs  vniucrfulitcr  ab  amita  quc>dam  ,  &  rdinquatur 
patrilegatum annuum 200  flor.quiritur,  An  dubcatr:  pitri  vfus- 
fruc*his  totiushercditatis>i«x.'./.ca»  ;i  opot.t^.f  •/r.A  C  '.  .  v  ^r^i/rf/i- 
»er.NcgatidMandcllus,cor>/i.i//c.  Cum  nir-ir.nn  voluntas  tcflato** 
risfitincontrarium,  Autb.exct -tw  C.d.tu,  [).- i> cnim ?ct;arit  100. 
flor.patri.fingulisannisdum  vix    it  J  uir  manifcfte,fevcl- 

le,quodrcfiduum  vtusfrufrusnonpe!  -1  •  iirem.Inclufio  c- 

nim  vnius>  eftexclufio  altcrius,/V./.rHW  t\t  U*rt*ts  $  r.um furAu>*.iDAe 
fundotnfltt.Li.D.deMir.fr  **?.l<g.h\.cM.\  V        u.  I  !ucfpc<5tati  la 
quxftio.An,  fi  fcudumfiliofuciiiJjtum ,  ciu:-  ffusfi  i)Ctusa«ciuira-~; 
tur?  quoditidcm  nc^tur  ,per  tiot.roi  2.  l>jp  9. 

m 

LXXIIl 

Tiliusfamtlias  heres  injlitutus  efi,  datuseft 
ei  vulgaris  (ubjiitutus :  repudiat  hereditatem  pa  - 
tretnuttowtrum pater  eamadire poftt,  & *d- 
eundo fubjlttutum  excludere  ?  valde  controuer- 
tttur.  .  j 

Ncgamus:  Quia vcnit cafjs vu!<;.'r;  iVoflitutionis;  Illacnlmlo.^j 
cumhabct,  li  hcres  inftitutu  snutnc  _•'.•■   .  :t  non  polT.thcrcscf!c,jfi  .1 
hicnon  vulthcTcscffc,  quiarcpudi:".  h.        .tcni,  F.rgo lubflituro 
locuscfl.  Necpaterobfrat,Quiaiicctisadircpo/TitrcpudTauti  v. 
non  tamcn  hoc  in  cafu  id  p^>ccdit ,  quia  fiiio  rcpudiant.  fubPi.nn  n 
darur.    Nim volunta^acd^fj'        uflatoiis  obfcrunri  dcbct,ccAi 
ftntc  vcrofubllitutionc,  u  ...  '<  .  ium  pr.ter  h  -..bct , 

rcpudianturadircpotcflrpcrindc  •«  lih.rcsabinitioinfl  .utuscflot. 
Alcxand.  *dU.D.  dt  vulg.  fnhfitt  P  (_>  Thol.  in  Sj  >t  1  .»ur.  Ub  +i.n. 
/;.  Fachin._*.wr>0ft.0j.  Excludititaq;  fubilitutus  patrcm.  Arann : 
fifcus  cxcludit  fubflitutuni  vulgarcn»;  j>uu  fihcrcs  rcfiuutus  dcli- 
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iielum  committit,  proptcr  quod  hercditatcm  habcre  non  poteit  r* 
Non  putoco  cafu  hfcum  exciuderc  fubftitutum.  Quia  nimirum 
conditiofubftitutioniscucnit,vtpatct.  Cum  cnim  hcrcsficccdere 
non  po/fit,nonfithereditascaduca,fcd  pcitinctadfubftitutum,«/. 
rntcC.de  ud.tcli.§  cum  aiitem,  Autb.  hoc  amplt* yC.<it  fideuon..  Sane  li  he- 
rcs  adiuerit  hcreditatem,cefljrctvulgaris  fubnitutio,  &admittcrc- 
tur fifcus J.poft *dit mw ,CM  tmpub.& *l.  tuLfltr.P.  Grcgor.ThoI./i^.^i. 
Sjnugm.i*p.t+.  Fid\il)~*.i0RtrBU .6+  inf.qmft,  77» 

.  LXXIV, 

Quid  dicendum  ?  Teftator  pluribus  inftitu- 
tisheredtbus  poflmortem  omntum  altquemfub- 
Jlituit,  videtur  nefaChi  reciproca  fubftttutio  ? 

Putamus  non  cflfc  prasfumendam  rcciprocam  fubflitutionem ,  nifi 
vcrbaid  contincant,  vcl  ncccflario  aut  valde  vrgens  conicftura  id 
fuadcat,'.Ti;/*,  $.  C«i»,  /.  Lxaus  Titiw,  §.pen.  delegttjt.  Cum  crgoncc 
vcrbatcftatorisin  propofitafpccicrcciprocamcontineantfidcicom- 
miffariam  fubftitutioncm ,  ncc  conic&uratalis  fubfit,  mcrito  harc 
fententia  fubfiftit:  Conic&uram  autcmtalem  non  fubciTcpatctcx 
ccHquodcumfubllitutiofitpofi: mortcm  omnium  exiftimarcpoiTu- 
musfactam  hocmodo,vt  fingulihcredcsvideanturportioncm  fuam 
^rauaripoftmortemrcfiitucre,fubftituto,  &:  piuralitasrcfoluatur  in 
li  ijjularitatcs,  w  ««/./«//<,  %.vlt.  D.  decondit.  &  domonfl.l.z.  DMconi:t. 
Ufttt.adfi;.  Fachin.-f.  umnu.Si.  vide  MenocU.de  prtfunipt.  Ub.+.pit- 
fwr.pt. 6 j.ntew.jc.  Couarr. *ic.R*mutiut,%.$  num.+.de  teftAnuMAQticz.de 
(omtd.9it.vol.lib.  7.tu.$.num.  6. 

lxxv 

Inftgnis  efl  cjudftio  :  An fubftttutio  faftn  in 
cijfa ,  quo filij  nafcituri  deccdant abfy  Itberts  >  lo- 
cum  habeatyftliis  non  natis  ?  Quod  adftrm. 

Ccrtiflima  cnim  hxccftiurispropofitio,cump!urcsgradusfub- 

Y -■  ft.tuuo- 
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uuutionumnttnt,&  vnusdcficit,bon3  rcftitutioni  fuhicct.i  man  I 
dcbcrcapud  Inredemgrauruum  cumfuooncrc ,viv:dclicct  fcaucn 
tibus  fubflitutisex  ordinercflituantut  ,  vttvl  ■  rt(.$.  trjft  untieyt\4 
t  d'rU.  CumigttUFfuWff'tutionumgradu?  1  f  ccrint  qufi  nullits 
cxhcredogr.iuarusprnuogr  m'ru«  natusrrat  llquittii  hcrcditaumJ 
fubftitutum  pcFtinipflc  <•  q:  a  hf  o  cj 1 1 •  m  Incun.  lu  iidis  s>r.urjti  i«c 
ccfllrjt,.  /btmnJamJl  -  Bjrt.  t«  l.-tm  »>  /f  ibid  Ai  t 
hi,  u .  S  jc.n.        im LQ>,',tSt.vutr.j  6  *  •*.  ij .2.  F  jt hin.  4 . . 011*01 .46. 

LXXVI, 

e^//?  (vbjl/tutio  pupillaris dirctiis  verbis  z 
tra  pnbertatcm  facfa ,  cjuafi  mrc  fdeicommi 

valeat?  %ralde  coritrouwMtM. 

Licctidurictoiurcvcriusncfnf.T.     Quv  ;u<  non  patifr  vti 
tcr  nliofjciathercdem  incaxr  .r ... ■,  q-iafibiipfi  ftcm  por<  \\.  V.  k 
bitumcnhxcfubflitutiointr.i  pub»rtatem  a;  vi  i.tbitur  pof?  pubef 
tatcm.     fin.  l»ji't.  de  puK  (h> \t :.  '.  \eui<  7.  /.  ■»  pufilltr:       />  t: 
Ij  C.  de  fid<tuow:fi.    Ex  bcnigna  tamcn  int:  rpritaticm  . 
mc  iure  Pontificio  id  rcccptuui  v;d;  tur ,  p>t ..  S         -.-  m 
T  tbtll.  .R  y-  tir:ust'X'.d*  ttfl.v  .,  t.ti'  t-fl  *rt!.t  t  <*;.<(»  ciu.nl  vt  r  b.i  dirr  CT 
tju.mJoqjad  fid  icommiiTum  v  ahantur  './<  « /*«  l  4:      §  t  qitv%4 
itlgv.J  >.<xfAl   7.  •r.ur.  D.  JiiSC.  IvtttB.  i.f.  .      tf  •»  u   ,   ■  - 
perfontm.  C.  dtbttnt.  /•»/'</.  vidc  Cuiac.  //.  w/, .  .'f  \  iud 
Fachin.*. «»' w.  ^^.Gomct^  /.i«/J  4.  wu-.<c  I  orcat.rfn/.  Jf.nfl 
vttt.?.    lllud  fcundum  cfl,  ad  hoc,  vtfubflitutio  pupilLri'.  •• .  I  n 
necciTccfle,  vt  vtroq;  &  fubflittuiuimcx  mott:s  tcmporc puptilfj 
in  potcflatc parcntis (it,  '.2.D.-9d.l.'oht>tdt  14..^.      fj  -d  u.<i  .t.(i>»hi 
nun:.  §  /.  d<  btttd.ffttt.t.  i»ttxtr4*ifu.  I  >?>[.(<*  !>i  t  n.  ctw.t  o  d'jf.  Co 
uarr.  nt.R  y  >ut  'tHtyr$p.  y  v.umtt.  6.txt.  4t  <t/l  w.  Vinl.  tdhocttt.nu»  .  7 
C^*.  Pntcrca  illud  quocjuc  notandum    Sfbflirtuioncm  pupilla 
rem,  antc  inflitutioncm  fcriptum,  valc  eT  nMi  Itt  t>  ucrcdato  j& 
&Lotl.2.$.(td[i6.&  §.  4.  de  vulg.  (? pup.  fuhft.  Noncnim  um  a 
bilis  cfl  fubflittuio  cxhcredati,  /.  24.  C.  rotf.  Pac.  tf«/.  qygJTo: 
Vult.  4<i pr.  |/t)?i/,  <orf.  »!<»».  p.  qtum  tnflituti, ;.  i1.  f .  /J  «y«».  dt  wtjfi: 
ufiAtu.  l.4»di  vttlg.  &pyp. fubfi. 

IA  XFH.  0 ,u 
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L  X  X  V  U 

Heres  injl/tutus,  cni  vulghris  datus  efl  fub~ 
jlitHtus.fi^v/del/cetnoluer/t  uelnonpotuerit  heres 
cje,  dcli&um  committ/t,  propter  quod  heredi- 
tatem  habere  r/cq  potesi:  vtrum  fifcus  ci  fucce- 
dat  &  anferat  tanquam  indtgno  hered/tatem, 
an  tz?C  i  'Opiv/iitutuf?  d/JJputatur. 

Nos  d<cimu<  r  Si  .ntehcrcditatcm  nditum  incapax  fiathcrcspri- 
mus.fubnjtutus  vt.it];  adrmttcndus  vidctur:  Ncccnimobcuipam 
hcicd:.sd.lKLmiuriuticri  lubflituto,  argumenr.  I.  Panttiunus ,  §.  >. «;«;, 
'  /  -.  I). dc  w<  ff.  ttftdW*  .(  • :  i  ■*<•. 'vm fitdrogjtui ,  &c.  Scd  fi  poft  hcrc- 
<lit.iti.rn  aditam  pro^L.rdciidum  forfanhcrcspublicatisipilusbonis 
«:  luiit,  iubftitutus,. :uiftt  ius  aditaiam  hercditatc  cxpirauit,  nonad- 
mimtur ,  coq;  fifcus  potior  cft,atqucita  doccnt,  Ang.  in  I.  t.  D.dt 
pufg,  P.  Grcg.  1  holos.  tn  Synt.ign:.  tuii,<s  24.  tap.  14.  Puarcnus  in 
foww.ad  ttx.  de  fubjitt.  tit*  Q*tb.  Vtrb.fi«t  vulg.  fubfi.  r-uchin.*.  comrou* 
64-fupt  a  ^uaJI.  73>  tn  fin. 


LXXIIX. 

An  &quo?Kodo  exheredato  jilio  rcttefubfii- 
%  itur  ?  dub/tattir. 

Koi  cxhcrcdatis  libcris  impubcribus  /pupilhiriter  rc&c  fubftitui 
dicimus.  Icaq;cocafu,fiquidpupilloexhercditatibus,  Jcc*atis,aut 
donationibus  propincjuorum  atque  amicorum  adquiiitum  fucrit, 
idomnc  adfubihiutum  pertincbic,$.M>» fo  wn.lv (itt.de  oup.  julftitut. 
1 1  /.  /.  6.1  (td  ft  pUts  10.  §.  4. 1.  pen.  D.  ecd.  Et  fic  tcftator  non  fuis,* 
icdimpubcris  bonis  fubftituit,  d.l.ftd  ft  plurts,  &  cxhcrcdatus  noti 
hubct  iubftitutum  in  patcrnis  bonis,  ab  his  cnim  cxhcrcdatus  eft, 
jcduntuminpropriisbouis,  in quibuscxheredatiofactanon  cft.Ec 

X    1  dicitur 
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dicittir  hrc  fubftitutio  cxbcrcdato  filio  fiicta  impropric ,  &  rationc 
fcripturxtantum.  Rationccnim  fucceffionis  quali  inltitutio  filiicx- 
hcrcJati  nominc  facli  vidctur.  Licct  cnim  filius  a  patrc cxhcn  datus 
propriabonahaberct.cx  iullxcflctxtatis,nihiiominus  libi  hcrcdcm 
jn  his  (cribcrc  poiKt:  Qjtaigiturlilius  cxhcrcJatus  propriabona 
habctiultx  tamcn  xtatis  non  clt.confcquciu  tuic ,  vt  patcr  iph*  I  fl 
mcnrum  taccrct,ac  nomincfihi  hcrcJcm  inilitucrer,  qj  c  inltitutid 
cumin  fccundistabuljs  polt  inllitutioncpi^adcocj;  ctiam  p  .hc« 
rcJationcm  liiius  fiat,  fubftitutio  potius  quam  inltttutio  J 
dc  Viglium,  f*>  A  §  nont*rjumyl  2  §.prt:t!,  D.h.t.  Sanc  naturul:  pi 
ritcrfubllituincquitiquianaturalisnoncftin  potcditi--,!*.  :'!.it 
pvp.fobft.,.2,  UtV!*!(f.  Quin  ncc patrcm  habcrcintclliguntur  n  r'  V., 
cam&htspater incci tuslit, %fi*dut*{uitAi*.  lt.fi. athup.A  ..  '.St 
pup.fubP..  m pr.num.4*  Coucan. in.'.2.eod. 

L  X  X  I  X. 
Altquando  accidtt,  vf  tefivamcnttim  itn  e  - 
dcm  valcatifed  refcindatitr  tamcn  cxco,  ctttod 
contra bietattsofficittm  facitt cft.pcrejttcrt  . >m 
inofifictQfiqu^qtiotitrctntrodiichi fitjionkutsti 
tk  otfteffti  cfturcrc_j. 


1 

Nosdicimus  cam  iurc  non  fcripto  &  confuctu  Jincintroti 
N011  cnim ciuili fcripto.ncc  pr.vtorioiurcintroJucta,  l.mu 
t.  nt>T.di.b:».p<'([.ro»t.'*b,  vbi cxhcrcdationc  notati,  tuie  ttmli 
mcnta  parcntum  non  turbant.  Ncq;  plurcs  iuris  Honuni 
rcpcriuntur.  Cvpcrunt  cfhim  primo  homincs  linc  iurecerj 
apud  iuJiccs  Jcinolhciofisteitamcntis  ianguinccoimm&on 
q  icrclaaiuJicibusaJmilfa.cxpcruntctiam  tcftamcDtarcuin 
r< ritcValcrio Maxirao,  .tb.7. **d.?.  Quodcum fxpius tachi 
ahtit  rcs  paulattm  in  morcs,  Joncc  lcgibustandcm  tVconfBl 
bus  confirmataclt,  /.  24.  D.  tod.t.t  >.j.  d,  ttt.  Doncll.  ig.  c 
4  Pra:tcrea  quod  iurc  ciuili  inJucta  non  (ir,  cx  co  patc 
nullts  ccrtis  pcrfonis  ab  initio  qucrcJa  fuit  pcrmiflaj  j 
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eod.  Deniqucquiadaturcmtncipatis,  iurcciuiJiincognitis^.^.D.w^. 
Quin  nec  prarcorii  iuris  eft :  vt  iam  fequccur.  Cuiatius  cam  deducit 
ex  icgc  GIicia,arg.  infcriptionis,/.  nonijientn.  *./»./.Cuiac*.  obpit.  & 
j  ob\.  8.  &  14.nyf.14*  Vultcius  ad  /i/.  lnftit.de mtffi .  teftam.  origincm 
huius  qucrclar,tam  pranorio  quam  ciuili  iuri  adfcribic,verum  quo  ad 
iuspraecorium  vixeafencencia  fubfiflic :  Tcftamentum  enimitare- 
lcindic,  vcpacrcmfamiliasconflicuac  inccfiacum,  &actorem,velaliit 
proximiorem  cognatum,lcgicimum  cifaciat  heredcm,  /.  pofthnmue,  6. 
S.  1. 1. nam  &  fi  p 4r t nt  J. u  §.  1  //.  D. /. cum  duib. /.  c.h.  t. Conflat  autcm 
Prartorem  heredcm  faccre non  pofTe,»*^.  Inft .  de  bon.  peflifi.  Vt  icaque 
nondarc  poccft,  icancc  hcredi  per  qucrclam  adimere  hercditaccra 
potejl. 

LXXX. 

*An  querela  inojjictofi  tejlamenti  No  v.i  i^c.  5 . 
intera fcendcntes  &f  dejcendentes  fit fuclata  fval- 
de inter fe  digladtantur  Dd.  Quod nos  negamus. 

Legumcnim  fpccialium,  multo  minus  inccgrorum  ciculorum, 
corrcctio admicci  non  dcbcc,  nifi  exprefse  cx  vcrbis  colligatur, /.  pra- 
ttptmw 32.infin.Cde  apptil.I.  Santi+us  27.  C.  de  ttfiamentu.  Harc.PilL 
ttb.  t.  q.34*  numer.  7.  ncc  tcmcrc  conccdenda.  Hart.  Pift.  d.  Ub\  1.  <\.  24* 
fi«.jf».neccumodiofa  fit  intcrprctatione  vlla  adiuuanda, arg. I.  ium 
qutdam  10.de  Lb.  &  pofth.  ncc  legum  abrogatio  obfcura  aut  ambigua 
eflV,  fcd  fingulari  vcrborum  conccptionc  ficri  dcbct,  Bald.  m l  huma- 
PHtw,  C.deL  L.Bodinus lit.t.  dtRtp.8.  Atqui  ea  Nouclla  hancqucre- 
*am  fublatam  clTe  probari  ncquit.  Ergo :  Dcinde  in  c.  3.  $.  vlt.  iufti- 
nianus  aic,  teflamentum  euacuari :  Crxcc  a.,  v^ac)*j.  In  c.  4-  $-vlr. 
refcindi  deberc:Gr2cc*Va7f{Tt<S5,aCquiquedipfo  iurc  nullum  cft 
refcindincquic,  l.nam&  fij.D.tU  tntuft.  rupt.  Ec  fanc  Iuflinianus  eo 
curamfuaminccndic,  vcliberisconfulacur,  vt  conflac  cx  d.  cs.vtrf. 
fiueif.  &terf.bac  autem.  Atquinon  minus  qucrcla  ipfis  confulitur, 
quam  fi  tclhmentum  ipfo  iurc  nullum  cflct.  Denique  Iuflinianus 
lolislibcrisconfultumciTcYuIt,  vt  cx  tocius  cap.  5.  (eric  fatis  appa- 
ict.  Atqui  hacfcnccncia  repudiaca  non  cantum  libcris,  fcd  &  aliis 

Y    $  fuc- 


i7o        CENTVIUA    II.  QVAEST. 

-facccflTuris  ab  inccftatoprorjiic:iLrur,contracxprcflam  Imp 
mcntcm.  Ecitatencnt  pra?tcrqua<r>p!urimos  vciercs,Soarct  z  mtddt 
addmttSLtotn.t.VM.rt  .  lap.  //.  tr.  I  I.  Pacius  :n  cptt.  unvtitff.p.th.  , 
Duarcnus'Hfcr,;».vr/f.  adtrt.  dt  u.njft .  t>f.*m.  ttv.  3.  <  n  t.frt.  (y-tnitit.t 
I  h  & pe(tKT>ot\Q\\.6.(omm.  13.  /j  imuib.excaufa.C.  Jtl  hi?,<ttnt. viq1 
W  efcnb  tnpxr*'.  D.  de  mojj  ttftsw.  nu.  7&*ditt.  Irfi.  dttr,  .Jf.  ttflam. ' 
j.n.f.  irfiu.  Oouean./.  lett. 

LXXXF. 
(jompetit  hzc  qucrcla  ettam  fratribits  (rcrrra 
nis&  confanguineis  (  non  ctiam  >z'!urtnsr/cca~ 
liis  rultra  fratres  cognatis  )  t/rrpi  pcrforia  , 
Qualem (puriurn  ejje nc»a  </  us ,  j5.  w/fitn ta. 

A.  l.fratrts 2?.C.$.i.  Inffif.  h, 
&k  incffi  .  teftam.  cap.  i\  Cofl  ji 
functi  tcftamcntuin  pcr  quci 
germanum,  coq;c!'  hc'cn:ccoMi. 
ordincfiu:jcffiotltfcrtur,\  t.  us 

citucrciamcompctcrf,(.]u!  &  jd  fi  cct  j.iorcm  j  iinittuntui,'.  r>< 
6.  $.  /. 6./.Sanc  ftlio  iuftc  cxhcrcdato ,  ncpos  cx  fua  pcrfonaad 
laminofhcioft  nonadimciitur,/>/r/fx/.in/.yf  fihnm.  C.tod 
jiliBtxbtrtd*to,l>.Jt  t*it.f\  \upt.  trr.  tffldin.  I.fiqn*  pofib«mos.$. 
de i.b.  &poflb.  L  illtid.  §.  1.  D.  dt bov. po0. 1  out .  tab.  Cuiat  i*  I.  g,  1 
tuft.rupt. &!»!.?.  §.2  Jt  r'.frpo/ib.  Hotom./. otf.  Gomi  U 
tcfoi.ti.n.21.  vidctamcn  Wcfenb.  ioi;f.7i.nn.t6.Lolul. .... 
6.$  fin.b.tit.D)\i.ddi.nonuebtt,dtreg.  tur.inc*. 

B.  Non  cnim  notaruscft  vcl  minima  fa&iinfamia*maculj 
t:\q.in  pr.D.dt  pemiomb  Etfanc»fi  fpuriiobid.quodcK  i.uniiat 
natifunt,infamium  Juco  habcndi  UT«nt,confcquens  forct, 
iucuntefiatim  artate,  &  ab  ipftsincunabulis  turpcs&  iufames 
inandoscfle  Cunuamcn  Icgcs  noftr.T,crudclc.idmodiim  i 
vtinfantcsomnisq;  ttimdolitumculprctncapaccs.pcccalll  iiu 
tur,  l.fiquumfuo.  §. leges.C.  dctnoffu. uflam.  quippc,  qui  quodc 
dcin,  idiguoicnt,/.v«.^o.  C.dsfalf.mtnet*  Imcritn  vcr&i 


Conan.  g.comm.  $/.  I3u.tr 
SJ^ndum  atitcni  a<.i  1 1  3] 

itp-.-pnar.dum  prttnum  £ 
. ..         iccm  admitci,  c< 
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pofllt  cfTe  dtiit5him,nifi  (7t  voIuntarium.Et  Hcet  parcntcs^qui  fpurios 
iniaus  lcgitimc  procreant,cuipam  contrahint  illi  cruicicm , /  fin.  C.  dt 
mf.M.contra  tamen  dirctftc  rcfponfum  cxfl.it  patt  is  nota  filium  ma~ 
eulari  non  dcbcre,  $.  m  avaqu-a. .  t*.  D.7»ri0iw/'.Item  nullum  patrb 
ddt&uro  tnnoccnti  filio  poenx  eflfc  dcbcre,  /.  7.  i.fijdtcm?tu.verf. 
nvdum.  Etfilius  nonportahitinic|iiitaccm  patrisfui :  Etfilius  n  >n  dc- 
bct  patris  odio  p .  v j»r  u  1  11  i ,  f/.  /.  ^ai»  cw/uc.  5. '^<c.  C.  dt  m  >{f.  tefi~m.  Et 
cjuistgnorat}infamiam  proficifcitxpropriis  acrionibus,  adcocj;  ex 
propria culpa»  /•  ^jtnutonum. $. /.  de  w.fr  r  xtr  jord.  «gw  1 .  At cj u i  cx  for- 
n st.-.t iont :  11  ifci,  noncfcculpa nafccntis, fed  gcncrantis,«.iM/fri  di/r. 
And  Alciat./ f.  t.p*rerg.  c*p.  f.  Gabricl  P.deorus  iewhutjr  {pur.U.c.  f. 
pertot.  IjcobTboming./ZftK  4.9.  &  vit.  Hartman  Piflor.  Ub.i.qtj.iu- 
f!*,tj.io  \ f y n  [.4 . 0  >< 1.  N  ic olau s  V ba I d  i s  n  tr 48.  di  fuc t 1  (?.  j b inteft.  nv, 
4f.  Rrcifloautcmfratrisccibincin  >  ,inciuoturpis  pcrfon*  inftituta 
cft, fratcr  praetcritus,rctcnta  lcgitima  ,  ncrcdi  fcripro  hcrcditatcm 
reftitucrenontenctur;ctiam(iclaufuIa  codiciilaris  ccAaincnto  adic- 
dafucrit.Vidcturenim  talctcftamentuinfiCtutnclfc  a  dcuicnte;  Sc 
conlccjticntcr  nec  fidcicommiiTa,ncclcgaca  valcnt ,  /.  T<r/^.  D.  'fnt.jfm 
ttjh  J.p4tfo-u  S.vtt.dtl-.gir.j.l.  2.  tuf.it.  l.i.  de  wcjf.  r«jiW.  Tiuaur. 
d. .■,.!.:,.  i  achin. 4.  0'Utoh  gt. 

LXXXII. 

Ceff,ttquerela>fi  exheredatolegitima  rclitta 
fuertt  t/tulo  >  vt  quidam  volunt,  tnjlttutionis. 
A.  ltem,fitntntulcgitimafuertt  rcltclum  ,hoc  e- 
mm  cafu  ad  fupplementum  legitim*  ,  condiBio* 
neexlegeagidebet  iqiiAaclio  ,  non  quinquennti, 
fedjo.  annorum fjtatio  exfj?trat.  B.  Jpfa  etiam 
legitima  non  hcreditatis  petittone,  C.  fed 
eondtctione  ex  lege  ,  D.  Eacfc  non  quidem  ob 

non 
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nonconfe£luminucntarium>  E.  fcd 30.  annonim 
prtfcriptione  F.  amittitur. 

A.  linxlamcntum  dicit  Fachineus  folidum  clTc,c|uod  gencra- 
Iiterfancitumcftalufliniano,ii  ^.attudqti^^-aottufum, »»,  Auth,  i  r  <um 
deapp.  cognofc.  fmoscfleinflitucdos,  vcl  cxiulHscaufiscxhcrcd.mdos» 
&  llcaparcntib. honorabiliinftmitionis  titulo  vocandosji!  hcreii- 
tatcm.  Faclun.  4.  tintrou.  24.  Qoibufdam  vidctur  idavcro  alicnum, 
Auth.nowfttma.  C.  detnoff.ttftam.  Sou.  iS.  cap.t.  quod  non  lit  corrcctum 
f-tr  s-ju.ii)  licctenimcxcaparcntcs  libcros  fuos  iiifthuerc  dcbcallt^ 
nontamenindcrcftcDodtorcsinrerunt  hanc  inftitiuioncm  in  Irgi- 
timamncridcbcrc  Scd  lcgi  Iulliniani  omnino  fatir.fjchim  putjt,  li 
in  rcm  minimamlibcriinmtuti  lint.  Lrgo  delcgitiir.a  n:hil  jgit  ncc 
hacin  partciusvctus  corrigit.  Ncc  concludit  argumcntutn,addit, 
libcridcbcnthcrcJcsinftitui.  Ergo  inlcgitimam.  Vaudus  /  tfuafl 
Wcfcnb.iu5.f4m  autttm.  n.$.  U\ht.  dttfi-fj.  ttfta:* .  Yid_bimur.,quid 
difputando  obtincri  pofTit.  AdJe  Sichard.ai  Auih.  S.ufou.j.  C. 
incjfii. 

B.  AdfuppIcmcntumlcgitiiva\Tgiturcondictionc  c  c  I  . 

lnff.  dt  tnoff,  i  cmrimodo,  C.  d.  ttt.  tuhQ.  I.  vnit .  L).  <i:  condtf.  tx  iegt,  1  >o 
ncll.tf.  comm.  12.  Wcfcnb.  *dd.§.j.  inf!.  ccd.  Ar  \  idc  Fachincum  - 
t top.  6$.  &  ith.6.  cortrov.  rrf.Ila  condiiftio  coilitur  non  quinqucnnio,vt 
voUiitBartol.m/./*.  n«./.C.  h.  tit.  Scd  triginta  annis.  Li\  cnim  ui 
pcrfcquutoria,acproindcpcrpctua, arg.pr.  lnfttt.de  ptrp.&  ttmp.  ait. 
Deindccum  qucrclafitodiofa,proptcrca  vltimamtcllatoris  volun- 
tatcm ,  qua?  vt  cxitum  fortiatur  intcrcft,  /.  vei  ncgnrej.  D.  Teft.im.  tjuent- 
*rfro.*p.impugnct,ha:c  verocondi&iocam  confirmet,  non  tcrnerci 
quod  inillarcccptum  efl •  adhancextcndidcbct,  arg.  l.cum  qutl-.n  v. 
ue Itft,  ey- pcfthum.  Viglius  m  %.ftd hti  tta,  nu.  2.  Sojrct z.  1 1. t  nu.  tpe»  Go 
mctz./  var.Tif.n.  tiu  ..?/.Gailius  2.  00(120.  w.7  Hotom.j.eJ>/.//.vide 
Cuhc.tonfiltat.6o  Gtxdd.idl  gS.n.io.dtVtrb.fgn. 

C.  Lcc;itimaenimcftparsbonorum.  I.Capinianw  S.  §.  qtwnian  U 
b.  1. 1.2.1.  fttotAi  f.C.demnff.  donat.Sou.  18  Gail.  2.  <<b(  119. »».  /^.atqui  pc- 
titionchercditatisvniucrfalcstantum  resvindicantur.for.  ;n.  D.&  C, 
di  h  rtd.  pttir.  vidc  Hotom.  difs.j.  ohf.  22.  ptr  S>i«.  u$. 

D.  Nam  f.omir.midojc.C.b.r.  Simplicitcrait,cam  cxigi  poflc,ncC 
quaa&ione.iddic,crgocond;ctionccxlcnc,  trg.  I.  vnu,D.d>  tond  cl. 
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E.  Facit  NvvtU.  1.  cap.  4. $•  /.  Coftal.  in L  Papinianus  8.  §.  \mpcratou 
D.  h. '.  Gail.  2.  obf.  ijp.  nu.  14- 

F.  /.  Sicut  I.  vit.  C.  d« prtfmpt.  ;o.  anr.  1. 2.  C.  de  confl it.  ptc.  My  n  C 
2.obf.72  Ciz\\.2.obf.  Prxtcrea  dcbetur  lcgitima  poft  mortcmpa- 
tris  filii  vcl  fratris :  Eft  cnim  parsfucceffionis  ab  intcftato  1  /  pattntib. 
iJ.qmntiptr ;t.  C.  h.t.  In  bonis  autcm  viucntis  nulla  eft  fuccerTio. 
h\ynf.f.oi>f.2f.acmc*{\}V?inmda  fpcctatur  quantum  tcftator  um- 
porc mortisin  bonis  rcliquit, l.ium  qufruuT  6.  Autk*  wujsim*.  C.h.  t. 
vndc{ilioobdcIictuma!ivjuodcommirTumcondcmnato,omnibii  q; 
bonisciuspublicacis,  parcrt.imcnlcgirnna  filio  naturali  rationc  dc- 
bitumfifcoapplicarecoinpeiimcciuic.Giil.*.  dtba  »u  \mptn  9?b(.i§9 
ti  is-  Hincquoq;auct'spoiiub;tum  bonis  patcrnis  ant.quan;  hcre- 
ditasadcatur,  Icgitima  umcn  nullum  rccipict  aigumcntum.  fj  .  I  f 
pjtroKU.  2.  {}.  4»  o'4.l  btr:J..um  ^ujrttur  6.  C.b.t.  Quod  (1  vcro  viuopa- 
trefiliuslcgitimam  confccutus  fit,aiic*a  dcinceps  patiis  lurcdirate, 
adaugmrntum  mcritoadmittitur ,  lfiquand>if.§.iUud  tttami.  C.h.t. 
Hi  U.i/j,  cap.j.  C3q;  lcgttimacxrcliquapatrisfubftantia,legatis,  velfi- 
dcicommilTis  ctiam  piae  caufrreb&is  iupplcridcbct,  Lfc\mu6^6.  ttifir. 
pr.  vtrf.rtpttttontm.  C.h  t.  N iU.  18.  r.  1.  Gail.  2.  0bf.u9.Mt. 3.  &.+  Coftal. 
ind.l.Paptnianm.%.lmptrator.  Q\\V^t.d<pottiomb.legit.  cap.  12.  Cartc- 
rumpioptcr  filium  iufie  exhercdatum,  cxterorum  legitimaneque 
minuitur ,  ncque  augctur ,  pcr  notata  Fachinei  iib.  4.  contrott.  cap.1t. 
pt'Vt.  vbiidcmquoqucftatuit  dc  filio  cx  dclicro,  vcl  aliamobcau- 
fam  incapaci  hercditatis  &fuccefTionis  efrcclo,  vtfc.caeterorum  lcgi- 
tiinam  ncqucmiiiuct,  ncquc  augcar. 

LXXXIII* 

Legatu -n,  a  lege  dtctum,  quaf  legis  modo ,  hoc  dc  u&ii* 
efl ,imperatiue  reliclum  >fc  defnitur ,  Quodft 
donaUocj:t£da>/i  a  defuncto  relicta  >  abherede 
pr&fanda. 

Rtsacquiruntur  vniucrfx.iurisfucccftione.Heresenimfucccftor 
cft  iuris.quod  defunflus  hjbuit.Lcgatarius  vcrd  vclemtor,vcldo:ia- 
uiiuslicct  tota  cius  hercuitas  kgctur,  vendatur,donetur,non  tarrcn 
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funtfuccciTorcsiuris,fcdduntaxatrci.  Idcoquc  hxc  fucceffio  iunj,' 
quxfitvel  cxtcflamcnto,  vcl  abintcflato  apptlhtur  vniuerfales  ,at 
rcliquaefingularcs:  DefiniturlegaticnV  §  /.  hfia.h.t.  Hicautcm  lc- 
gatumnonipfumrclictum,  fcurem  itgatam  (ignificat .  vtalias  nort 
raro,  /.  tfgtt  •   7>l>  leg*t»tnii6.  $.  i.  dtitg*t.  t.  Scd  cauliim  leu  titulum 
cuius  i»ratia  quid  ad  aliqucm  pcrtincrc  dcbct.  Godd.  adl.  mb  i  tit  atiud 
24.*  .p.de  I  e<  ».Sig.  Donatio  autem  rcCte  dicitur,<£ $./.& t. te^vum 
j6Jeifgr.  2.  quiafempcr  mcrum  lucrum  acit"  rt ,  &  cwab  hcrcdiratc 
diftinguitur,/./»  >'trtiiit*itm $2.  D.  ttt%vdatt  Quando  vero  vcr  bo  dontndi 
donatio  intcr  viuos  vcl  lcgatum  intelligatur,  docct  Menoch.  hb.  4*  dt 
frt>u  npt.ios.  n.  16  Quando  ex  traditionc  rei  (ecuta,GraiT./«  §.  «v*v 
q  3  Quod attinctad  vltima  verbadcfinitionis,-iMrr*i/r prtfitnda.td. li- 
cctrelecanda  putentBorcholt  mpr.tit.  in/tn.&c  Hotoman.  ewrd.  2. 
tn 6n.  tamen  rcdius  rctincntur, dum  dicimus ,  luftin.  per  vM.i«y^\;7W% 
hcrcdcmibitam  pro  legatario  feu  particulari  fucccflfore,  quampro 
vniucrfaliaccipere  voluifle,  vt  fiftn  '.  n  fonuemtombm  219.  deverb.ftgn, 
Et  vcrborum  eorum  vfum  oflcndunt,  Kobcrt. 2  fentem. 2$.  Fabcr.  6, 
fMfffl./.Balduin.ind.  §./.*.  r.cW.Ncc  impcdit,  quod  rc&a  viatranfit 
lcjratum  ad  lcgitarium,'.  a  TU1064.  defutt.  Nam  id  primoquoad  cau- 
famdominiiintclligendumcfl, fe:undum  t.fttuohgato  69.  mpr.t.fitthi 
homc  36.  cum \e\uw%ae U%*t.  t. i  cum  legato  17.  Quando  du % leqat.  v t  tran fca t  • 
dominium  a  temporc  hcreditatisadita*.  Deindc  quod  idcaufam  pof- 
feffionis attinet,  ad  cam,rf.  /. a  Tttts trahi  non  potcfl,  cum  illam  priua- 
to  arbitrio  occuparc legatario  non  liceat.  Et  ctfi  ficri  potcft ,  v t  Icga- 
tumquandoq;abalio  quam  hcrcdc  praftctur, tamcn  fcmpcrita  re- 
linquiturabinitio.vt  fitpra?flandumabhercdc.Eucntuscrgoiflcn;T- 
turam  lcgati  vitiare  r.on  poteft.  Gometz.  /.  rat.  rtfotu.  12. 4>  Doncll. 
$.  comm.  1.  Godd.  adt.vetbn  i2o.dt  Vtr .  Sig.Wcfcnb.  m  §  t.lftit.b.  f.w./, 
Cuiac.fn/Mr4r .D.dt  Itgat.  t.  tr. 3.  G raff.  tn  $.  l*g  ttum^utfi.  /. 

LXXXIVt 
Legatorum  olim  quatuorerantgenera  <vcrbo- 
ru m  conceptione  & ejfeciu  inter fe  diftinCki :  Ho- 
die  vna  ejl  o  mniumgenerum  natura,eadem%V!s 
qud fideicommtfforum. 
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$.  ncflra  auttm.  Inffit.  h.  t.  &  $.  firt.  Infltt.  de  oblrgdt.  exq.  centrttlu,  quid 
dicendum?an  a  luftintanoca  prsfixa,  vt  fenttt  Viglius  i»S.  Ugatart*,fU 
*.  ln/iit.detelt*m.ord.Duar.2.d^.p.&ad  tit.de  ie^t.tn  pr.  Doncil.J. 
cnmm.i  anaTriboniano  intcrpoiata, vt  vult  Wcfcnb.  in§.+.num.j. 
Borchoit.  in  pr.h.  f.an  ab  VJpiano  ccrtorum  quorundam  refpcdu 
gcneralitcr  conccpta, vt putat  Cuiac. 8. obf.4.  &  tn parat,  de legat.  1.  n. 1. 
Chiflct.  4t fiieti  tnsmtfi.  Ittf.  2.  cap.  6.  Fabcr  6.  coniecl.  3.  an  pcr  eum  rcci- 
proca exxquatio  a  luftiniano  primum  inducca?vt  veriumilitcrafle- 
rit  R.obcrt.  2.  ftnttnt. 2*.  Formularum  tamcn  antiquarum  vfus  non 
pIancfuperuacaneuscfthodic,videAlciat.in  rubr.dttt^at.t.n.  p.Cuiac. 
tnnotitadVlp.tit.24  BorchoIt.<fr  Vtrb.Obl.c. 2.  nu.  42.  An  vcrdadhuc 
hodic  rcliquum  fir  aliauod  corum,difcrimcn  proptcr  rclidtum  libcr- 
tatisdubituturjQuod  propter  cxprcflam  tcftatoris  voluntatcmex- 
cipicndum  putat  Doncll.  8.  camm.4.  wfin.Duar.inLt.de  iegat.  /.  licct  dc 
caaliterftutuat  Vacun.*.<frt/«r4^/?.vbincgat,  vllum  extarc  lcgatat 
libcrtatis  cxcmpium  in  iure.AIitcr  Balduinus  tn$.  ftdolm9tnfintb.t. 
vbicxiftimatcxarquationeminillis  tantum  inducram,qua?iam  vcr£ 
funt,&non  exlcgatbprimumconftituenda,  vtcfllibertas  confercn- 
da,&feruitusconftituenda,/.^.  dtvfuf.  cui  alias  repugnaret ,/.  fin.  de 
/truit.Ug.  Illudaddo:pr*/rg4f0  tonftquendovia  txtcuttua  proctdi  nonpt/ft. 
Aliascnim  fruftralmpcrator  trcs  adtiones  pro  Icgato  cdnfequcndo 
tribuilfct  lcgatario.S-  2.  Infi. dt  legit.fac.  /.  vit.  vtrf.  finautem altquit.  C.  dt 
edtfl.  D.  A  Jr.  ttU.  Quin  imd  fi lcgatarius  rcm  fibi  lcgatam ,  ab  hcrcdc 
poflcflam,  propriaauthoritatc  violcntcr  occupct,crcditorum  cxem- 
plolcgataamittct,/./.C.<fc/<g<f././/,  D.Qupdmtt.  cauf.Qhr.  §.  ttf.a- 
rtnntum,  qutft. 68.  n.  1.  Gometz.  t.var. rtfot.  12. n.  i\  Wcfen b. in patat.  D. 
QufdUgtt.n.  7.Cuiat.  inNou.  debtrtd.  &  Fafcid.  Mcnoch.  deadtptfc.pof. 
rn»ed.4.n.  693.  Thcfa.dccif.  2tf.  nu.  10.  At v\dc Graff.S.Ugatum.quaft, 
27.  Pct.  Gregor.Tholof./ii.  44*  fjntagm.  #.Mynf obf.  6i.Oo\ct.ff 
/ .  dcpmtf. txtc.  u§<  Addc Fachin.  f.comrou.31.  &  Itb.  1. comron. 21. 

LXXXVL 

Legaripo/funtnon  folum  res  probrU  teftato- 
ris,  verumetiam  aliem  ,  quo  cajuheres  earru 
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remredimit>autfinequeat ,  &flimationem  eita 
prajiabit :  Quodaninfeudolegato  obtineat,vt 
huiusquoque  relicii  &Jitmatio  debeatur?  belle  a 
quibufdam  dubitatum  efl :  Quod nos  admitten- 
dum  non  exiflimamus* 

Legatumenimrcifcudalisnon  va!et,crgo  nec  cius  debctur  arfti- 
matio: /. armi luUanum 41. S^onflat.dt l i>t.t.  Dcindc ius,quod tcftator 
habctin  fctiJo,morteciuscxTii)«uirur;  dum  fctldum  tranficadalios. 
quibuscftconti  flum  inipucuitura,  aut  ad  dominuin  rcucrtitur.  Cu 
autcm  quis  legit  rem.in  qiuiut  habct.quod  morteciuscxtinguitur, 
Icgatum  cft  inutilc,  vt  dcco.qui  vfumfrtuftdm  habct,  qin  mortelini- 
tur,  rcfponfum  cft,  int,  QHjd  w  ttrnn  /.  d*  Ug.  1.  Et  vcr  o  inucftitut  j» 
prima,  prouifumeftfucccfl"oribus,exquaprouifioneiusipforum  crit 
arftimandu.non  ex  vafalli  voluntate vltima ,  nc  vcl  domitio  vd  agna- 
tis,  quibus  cx  inucftitura  ius  quzlTtum  cft ,  id  finc  fuo  fa&o  ipfos  au^- 
fcratur  Poftcri  cnjm  primo  acquircnti  fucccduut,  non  vltimo  dc- 
fun&o.  Vult. /.  feud. g.n. 73*  Silcgatum  cft inutilc , crgoxftiuutio no 
dcbctur.CIarusfB5./if«i«»»,y.^.N.  4.  Ebcrh. inloco  ufeudoad  tmpbj- 
ttufi».  nu.  16,  Fachin. untTou.37.  vidc  Vult.  Ub.  i.ftud.  cap.y.  nu.  72»  & 
7P  Schradcr.  p .  7.  c .  2.  ntt.p.  GrafX  5.  legitunjjfuttfl.  /*. 

LXXXVI. 

J\Quw  legato  incapaci  reltclo  faltem  &flimatia 
eius  debeatur  ?  qusiritur.  Quod negamus. 

Lcg.itum  enim  incapaci inutile  cft ,  /.  ntort  y$  49$.  Ltbtti,  1.&  quuiru 
qvihnmti2.  m  pr.  D*  de  Itg.  2,  /.  cum  ftruut  39.  f.  *  wfttt^fr  itj.  D.  it  te- 
gx'..  /.  /.  /.  C.  ne  Cbnfii4*it  mtncipium  :  Sicut  m  c  ftipulatio  incapact 
recfce  acquiritur,/.iM«/f«>»i*.  D.deVtrb.  Q  Ug.  Vtrum  fiJcicommif- 
fum ei,cuiius polTidcndi  noneft, rclinqui  po(Tc,ita  vtciusarftimatio 
debcatur  puumus,prr  ttxt+Lftd  (i  rts  40.  f.  fHittf*  n:l  m  iu.  \.fi  \u\ 
tdtUt,  D.  dt  ltg*t.  1. 1.  fidtittmmijfe  1  /.  §.fifiw>  Dt  dt  ltg*t.  3.  lure 
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enimDd.cx  tacitavoIuntatefa?piusvalebantriclcicommifla,  legata 
nonitem^&iUorumnaturapinguiorcratjquamlcgatorum.quacflri- 
cleintra*rigorcm  iuris  ciuilis  &  verborumanguftiai  concludeban- 
tur,  §.  ftdnon  vf^.lnflMltgat.  ideoq;  quibus  hcreditas  vel  lcgatum  di- 
re&o  dari  non  poterat,  cis  pcr  fideicommiifum  rectc  rclinqucbatur , 
%.  t.Xnfixt.dt  fidttC9mfn.btttd.yidc  Cuiac.&  Wefenb.  m  ^.nonfolum,  Infiiu 
at  ltg*t.  Pac.  6.  quafi.  a\ 

LXXXVII*  ' 

Heredis  injlitutionem  <vel  tegati  relitium 
Mandis,awicis,  & delenificis  <verbis  caufatum* 
captatum»  vclprouocatum ,  validum  ejfeadfir- 
mamm. 

Pcrtexr././o.dr  btrtdJnflit.  vbi  Papinii.nus  in  hxc  vcrba  rcfponcfetr 
*.'^sfjptatoriasinfl.itutionesnQncasfen3tu5,  improbauitjquxmutuisaf- 
fcdtionibus  prouocaucrunt,  (cdqu;ii  tim  comiiuoconfettur,  adfe- 
cretumaIiena:voIuntatis.  Et  quidcro  captaioria  inflitutiocft,  quat 
mutuannftitutioniscjptandae  cauf  1  fa&a  cfl :  puta,  fi  quis  itaTitium 
heredeminftituat:  Qua  ex  parte  Titius  .nehcredem  fcriptumreci- 
tauerit,ex  eaparte,Titius  mihi  hercs  cflo./  t.D.fiqukaMq.tefiariprohib^ 
L  captatorias  20.  f>  ftq.1. (lcme«s  81  D.eod.  U*j>:*tort*  64  ff.te  leg*t.  i.Uca- 
ptatoriai.  C.  detcfl«n*.m$lit.  Captatoria  vcro  non  eft,  qua?  in  prarteri- 
tuminflitutiocollataeft,  LiU*awtm7i.D.eo:L  vtincc illacaptatoria 
cft,quarmutuisafFcc^ibus;prouocatur,^./.£^.'jro>,,/«.  Et  quidcmin 
/.r/f.D.^^trt»«/i^»rwfr/f«f^i*.vbiidcmP,ipinianusrcrpondct,vcrura 
qui  non  pcr  vitn,nccdolum,quo roinus  vxor  contra cum  mutata  vo- 
luntatCjCodicillosfaceret,  intcrcxffcratjcd  vt  ficri  acifolct,  offvnfam 
argracmulicris  maritali  fermoncplacaucrat,  mcrimen  non  inciduTe 
rcfpondi,necciquodtcflamentofucracdjrum,  auferendum.  Dcni- 
que/.  vlr.C.fi  jttis  altqntm  trftjttptoinb.  Imp.  in  liarc  vcrba  rcfcripfe- 
runt:Iudicium  vxorispoflrcmum  in  fcprouo-arc,  mat itali  ftrroone 
nocftcriminofum,  n.*rttahrtrmone,  id  efl.btamio  &amico,non  dolo, 
.l«i,minis,velverbcr4)us,Gai.^.^./y7.'^  *.Coraf Umi- 
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tationes  aliquot  huius  condufionis  vidc  apud  Hartm.Piftor.  IfciZ 
y<sft.  29.  Ebcrh,  Speckhan.  /.  yudft. 

L  X  X  X  V 1 1  L 

• !  Si  eadcm  res  legata  fit duobus,  quid iuris  ?  Si- 
ue  comunttim  fme  difiuntiim  ,  fiquidem  ambo 
perueniunt adlegatum,neutro  repudiante fcindi^ 
turintereoslegatum :  Sivero  alter  deficiat,  to- 
tum  ad  collegaUirium  iureaccrefcendipertinet. 

§  fi ndem  tlnftit.it  le^t.Uplnrih.^.D.d:  l  gAt.t.  /.  /.  D.dt  vfnfr.  Mcctefc* 
quiaconiundipro  vnap.rfona  rcputantur, inpr.itlt^t.t. 
quod  tamcn  ita  vcrum  eft,nifi  teftatwr  contrarium  &  in  partcm  tan- 
tum legatarium  admitti  volucrit,  4.  l./tplurtbm,ata;iu  ctiam  mulier, 
quae  contra  voluntatcmtcftatorisnupfcrit,  &  nihilominus  adlega- 
tumadmittitur,  non  totum,  fed  partcm  tantum  accipitin  fpccic,  l. 
tnultert& TttivyD.it  condic.&dtmoH/t.  Bo.<cholt  tmi.  %.fitndtm.  Dein- 
dectiam  hocitadcmum  proccdit,  fi  pluribus fimul  vtiliterlcgatum 
fit,ita vtaltcr dcficiat.  Nam  fi  inutihtcr abinitio  vni^altcri ver6  vti- 
iitcr,hoccafu  alterinaltcrius  partcm,ctiamfi  coniunctifint,  iurcac- 
crefcendi  non  admittitur,  fedin  fuam  tantum.proqua  legatum  dan- 
taxat  vtilc  fuit,/.^ duob.iS.inpr.L buiufmodtU  §•  fi Ttttot  t.LpUncn..  §.£ 
comuncltm  9.  D.  dtltg*t.  i.l.ftT  tmy.dtitget.  2.  Wcfenb.i««4  t*dtw% 
Vtrt.  dcfiiut.  Nam  vt  ius accrcfcendi  Iocum  habcat ,  ncccfie  cft  lcga- 
tum  vtrumq; vtilitcr  dferdictum,  plurcs  ciTe  co.Iegataries,qui- 
bus  res  dcferatur, vt  fic  ctiampro  partc  rcpudiare  vcl deficere rc- 
€tc  dicantur,  vcrum  is,cui  inutilitcr  lcgatur,non  rc&c  Icgatarius,  ncc 
re&cdeficcred.cipoteft,  vidctradcatumnoftrum  ,demteaccrtjltttdj9 

LXXXIX,  ^ 
Qoniunttio  triplici  modo  inteUigitur  5  Aui 
tnim  refit,  autre  &  verbis,  autverbistanturru, 

m*0m  •  ^  tm  . 

*  •  . 
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EX  INStlT.  ItoPtfU  17? 
Inter quos im accrefcendtlocumhabeat ?  A.  Et 
pottfitmum ,  An  <verbis  tantum  coniuntti  ha~ 
beant  ins  accrefcendt  ?non  leuis  efldtfiutztio.  B. 

A.  Interomnesconiunfrosiusaccrcfccndilocum  li3bct,quan- 
cuiam  intcr  cos  ordo  obfcructur,  vt  rc  &  vcrbis  (imul  coniun&i 
praRrantur  his,quiaut  reautverbistantumconiuu&ifunt.  I.rtton- 
tu.il  $g  D.dtitgei.3.  ltafi  pcrmixtim  concurrant:  Nam  fi  foli  lint 
rc  aut  verbis  tantum  coniun(5ti,par  corum  ius  crit,  l.fi 't*  quu  66.  D.  dt 
btud.  itijf.t.  i.  hUuto  ^i.D.de  leg*t.  2. 1.  vmc.  $.  huitt,  &  feq.  C.  dttad.  ttU. 
GoJd.  Ad;.!T>plui  14.2.  mm.  to.de  verb.fign. 

B.  Q^idam  idadfirmant  pQrl.fiduebm,  §.jf«.  dtU«4t.  t.d,  l.rcton» 
iw.tt>fy.  §.  //'  .  D.  ditegdt.j,  LMtuio  D.deltgat.2.  vci bisctcnim con- 
iunc"fci,verbis  quidcm  cxprcflc  vocantur,  tacite  tamen  ad  alteratn 
partcm  fi  concurrant,  quod  <i  vnusdcficiat,  folidum  accipit  alter, 
quafi  ha?c  conditio  adic&a  fucrit.  fi  non  concurrant,folidum  habcat 
coi  um  altcr ,  (i  concurrant,  partes  faciat.  Godd.  «dd.  I.  trtplui,  num. 
to.  dt  verb.  (ign.  Atvide  Cuiac.  24.  obj.  j/.  Borcholt.  m  §.fit*dtmt 
Uft,  dt  !eg  it.  &  :ra<5htum  noftrum,  dtiurtaicttfiendt,  (tntL  13. 

xc. 

sAdemptionem  legatt ,  &  in  eodem  tefiamen- 
to,  &  in  codtallts  qutbu(cunq7  verbis  rctte  fieri 
dicvnus.  A.  Sedfi  tefiator  tta  dixtrit:  quod 
Caiolegauty  Sempronto  lego,  quxritur,  vtrum 
*videatur  Cato  legatum  adtmere:  an  verofimul 
ad iilud inuitare  Catum  &  Semprontum ^tofcL 
faltem  coniungere  in  eandem  rem  legatam,  vt ftc 
*vnu[qutfy  concurfu  partem  dtmtdtam  conft- 
quatur  ?  B. 

A.    I  itltt.  de  ndmpt.  Ifgit.  in  pr.L  &  quit  3  &  pafitm ,  D.  dt  adiv. 

Ttl 
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rtltransf.ltgttt.t.  datumltgttumti7.  c.dtttguu,  Duar.intitdcttfttl.fttcn- 
nitdtu  feruauinttfiamtntc.  Scdli  quisintcralia  lcgatain  dotcm  lcga- 
uitccntumalicuipuellxjidlcgatumnopofll-adimcrcvcitransfcrrc, 
dccidit  Vab.RoTr.an.dtctf.dotaUo.ptt  /.  Ubatu  tS.%poltbun,u  $.D.dt*ltm. 
VelctlareUg.  idq;  contra  tir.dt  idiw.vtltrdmfr.Ug.  &  contra  cjuod  dici- 
tur;  voluntatcm  homini<ambflatoriam  clTc.  /./.§•)?  -i.U.fatt. 

B.  Rcfpondomuscum  Dyno,  qui  docctlcgatum  prorfusCaio 
adimi,atq;  in  Scmpronturn  transferri,  pf-  ./  D.((e<ti>mjtgit.  vbi  Ca- 
iusinquit:  Sicut  adimi  Icgatum  poccft .  itacVadaliud  ramfcrri :  vc- 
lutihocmodo:  Qu_od  Titiok~gaui,id  Sciodolego.  Qua:  rcsin  pcr- 
fonamTitiitacitam  adcmptioncmcontinet:  SiccV  lullinijn.  lmp. 
Inftn.  dtadtmpt.ltgtt.  ait:  Tran^fcrri  qjoquc  Icgatum  abalio  ad  i  • 
liumpoteft:  vclutifi  quisitadixcrit:  Homincm  Siichum.qucm  Ti- 
riolcgaui,Seiodolcgo:i:ucin  codcm  tcfi.imcntOj  (iucin  CoJiciliis 
hocfcccrit:  quo  cafu  fimul&Titioadimi  vtdctur,Swiodari.  Man- 
tic&,dicoru£cJMruvlt.volttnt.Ub.i2.tii.4.  Mcaoch. depr4i'*t»pt*uh,  jr*.  # 
fttt. pufmpt.i7$.num.9  Bartol.cV  Dynmyint.rtt,$*iuncl.  d*  l'git-3.  Fa- 
chin.j.  .ontrou.) 2,  Si  fidcicommiifum  auimatur,quod  a  lcgatariorc- 
li&um  cft,  an  &  lcgatum  adcmtum  efle  kg itario  vidcatur  ?  tradcat 
Schucrin. /. rtptt.Uil.c4p.  9.  Poftrcmo  hoc loco  dc co  vidcndum  cfl ; 
Anpttittoni  ttgatt  ohijcipojStt  exceptio  prd^npuof.i'  40.  '>lpl*rtum  annoium  ? 
Mandcllus,  rci^/.jJ.rcfpondit,  lcgatum  pcti  poflc,  liccta  tcmporc 
conditi  tcftamcnti&mortuitcftatoris  lapli  fintanni^o.vclplures. 
Quia  nimirum  hercs  fciat,rcm  ipfam  lcgatam  cfic,adcoq;  vt  malar  fi- 
deipoiTclTornullo  tcmporcpra  fcribat,  c.fia.  txt.dt prtfnpr.c. potfitfor, 
dtrtgjur.ui  6.  Quodautcmhcrcsfciucritrcm  cfle  legatam,  nullura 
cfl  dubium,cum  alia  foluit  Icgata ,  /  non  eli  f  rcncus,D.  dz  trtnfdil.  Bart, 
inl.qutRomd, %.iuofiattesyqudfi.s  D.dtvethMg.  Mandcll.</./af. 

XCl 

p  J  Jj*      Cum      T2' ta^'  l*cere*  totum  patrimonium 

legatis  exhaurire  ,pofll.Furiam& 1  Voconiam,  • 
P.  Falctdius  T nbunm pleb.  eam  facultatem  de- 
nuo  coarctauit>mde  LexFa!cidia,qu£  vltra  do- 

.  drantcm 
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drantem  erogata  refecat  y  heredibus  injlitutis. 
oAn  'vero  fui  heredes  prater  Falcidiam ,  iegiti- . 
mum  quofytrientem  iure  naturx  debitum  detra- 
herepofint?  qu&rttur^ 

N  cgam  us ,  ptr  U  iubtmm ,  c.  gd SC.  Trtb.  M.  39 .  §.  kac  mtritt.  & 
£quumcft,ncduxcaulae  lucratiuz  incundcm  homincm  &eandcm 
rcm  concurranc ,  $.  fi  rn tlitn*.  6.  Infi. dtltgdt.l.19.  D.  dt  obl.  &  gft.  nc  cx 
vna  caufabis  idemexigatur,/.£«»j  j7«  D.dtttg.ut.  DcindcLcxFal- 
cidiacoaftituit,  vtomninolibcrumGttcftatori,  dodrantcm  bono- 
rumlcgatiserogare,  &dcco  diiponereprofuo  arbitrio,/./.  D.aiU 
Falad.  Etvis,  natura, &proprictasquartarumh3?ccft,vtdcducHo 
&  perccptio  vnius impcdiat &  cxcludat aliam ,  Cuiac.  8  obfttu.j.  Ho- 
tom.iJN/?.*£.Vaud  i  <jtuft32.Gall.2.otf  /2/.nutr.4.mfc&U*t+Di{fi 
Gouarr.  in  t.Rynuttm,  §  tt.num.f  dettftamtntu,  Contius  /,  d }}ut.  j. 
Sonctz.wreitpt.  ftnt.  Itt.  F. num.  222.  Vacun.$. dttlur.^g.  nttm.  6.  &feq. 
Clar.  m  §  ttftamtntuv,  quifl.  63.  t>um.  2.  quorum  opinio  &Tfcntenti* 
iurc  Canonicocftprodira,  c\;q;toto  orbctcrrarumin  fcholis  &iu- 
diciis  cft  rcccpta ,  tcftc  Guidonc  Pjpar ,  qtnfl.ji.  Fachin.  /.  contreti.  2. 
Ankx  Falcidialocum  habcat  in  vfufrutftuomniumbonoram  mor- 
tis  caufaintcr  coniugcs  donato  ?  tractat  Modcft.  Piftor.  qtu(l.i6o. 

XCll 

Falcidiam  a  tejlatore  prohiberi  pojfe  certum 
efi  y  an  idem fit  dicendum  de  detraclione  Trebel- 
Uanict,  ?  A.  Item>  An  tacita faladit prohtbitio 
fufficiat  5  an  vero  exprejfarequiratur?  B.  du- 
bitatur. 

A.  Negat  Fachin.  hoc  argumento :  Ccrtum  eft  ante  Nouel- 
iam  Iufiiniani  dt  btrtd.  &  FtUtdU.  Trebcllianicam  prohibcri  ncn 
potuifle:  quia  nemo  poteftfacere,  quinlcgesinfuotcftamentolo- 
cum  habeant,  U  ntmfptttlt,  dt  Ug*J.i.fi  vt  AiltgM^c.idlrtbti*  U  T  ,tut.D. 

Aa  jU, 
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tt  i.  Sed  per  Nouell.Iuflin!ani  fupradictam,  dthtrtdib.  &  F./< />.&rlcon>« 
ftitutum  noncftcontrarium ;  crgo  manct  ius  antiquum ,  vtncqua- 
c]iiam»tcftatorcprohibcriva!eatdctrac5lioquartac,  quo:  fit  exTrc- 
VJIianoSCto,quamTrcbcNianicamappcl'amus.  Aflumtiomani- 
fcfta dt  y  quia luftmianus in  di<5h  Noucll.  dc  Falcidia  Jcgc  Iorjuitur, 
qua?<x  !:  pti.sdctractioncm  conccdit,  quotics  vlrra  dodranttmlc- 
g.itis !icrctlitac  oncrataclt.  Bar^^L  ne»:ofottii.de'e?Ht.t.  Akxand. 
vt<LMitiillut,  b.4iT>tbtlt.  Alciat.j.  paradox.  tap.tp.  Fachin  f.tct;t>ou. 
+  vidctamen  Gail.  2.obf.  138.  num.  tf,  Clarum  S.ttfltmtr.tnu. ,  ^nfff.  63. 
9in»>.  1.  Couarr.  *duRyn*tautt§.3. num%6.de trfi^m.  Gcmttz.  i.V4t.teJoi. 
it.  num.  //. 

13.  Tacitam  prohibitionem  non  fufhccrc ,  f«.d  cxprcffam  rctjui- 
ri,docctBart. tn$.fi  vet  b  txpttfiim.tr  AurK  4ehe*ed.F thui.  Qonir.  add.c. 
H  ijttaldue,  §./.  num.j.  Fundamentum  cft  in  i.  K-u- U.  dt  h*trii.&  Fj/.  td. 
t»(if»t%HJ4i  4utemdHimu,, &e,  Quod  aurt  m  obijcitur,  fatis  vnJcricx^ 
prcflttm,  quod  cx  mentc  &  conkctut  is  collii;itur , .'.  G  ,  §.  /.  D.  de 
t<b.  &  p  oftutr.  adid  rtfpondemus,  quod  tacit.t  hic  non  arquipoilcanC 
cxprcffis,proptercrrorem,qni  prarfumitur, ficut  &  alias  nonnun- 
quam  accidcrcfolct:  vttxprefla  noccant,  non  cxprclTa  non  noccanr^ 
l.ummnquam>{[M(ondu.cr  dencnfint.  Fathin. s.ionmu.13. 

xcnr. 

Pluribus  heredtbm  infiitut  is  in fwg?4lis  locum 
habct  lcx  Falcidia :  Qttod trnnen  an  <vcrum fit  co 
etiamcafu  portiovnius  heredtsiureaccrejcerult 
*vel  iurt fubjlitutionis ad  coheredemperuenerit  ? 
qu&fltonis  esl.  A.  Haud incommode  h$c jubij- 
citur :  An  heres  inuitts  legatariisin  njnarcfalci- 
diam  detrahere pofit  ?  B.  Jtem,  an  legata ,  qu* 
legi FalcidUobfingulare  & fteciale  priuilegium 
non fubiacent,aha  legata  aggrauent  ?  C. 

A.  Ad% 
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A.  Adfirmatiuam  fub  diftinftionc  tuebimur  vt  fiquidcm  por- 
tio  onerataacccfTerit  portioni  non  oncrats,  porticncs  fcparcntur,& 
«1  iingulis  Falcidia  inducatur :  Si  vcro  potrio  non  onerataaccc fferit 
portionioncratae,portionesconfiindantur,neciniis(igiIlatimratio 
Falcidi*habctur,/.7^.  §./*././/.§.  pen.U7>  §•  quifiltum,  ($  %.cobertstod. 
Cuiac.  4.  obfer.  vbi  hanc  fententiam  communcm  effc  innuit,  idcm 
Cuhc.is.obf.i4-  Mynf.*f§. &cumi»Jl.eoe.Di{r. Anton.Faber. 
tecl.13. 

B.  Ncgantium  fententiam  dc iure  veriorem  putamus,  /.  Pltutiu* 
40.l.tnqu*t)tit4tt7j.  §.fin.eod.l.inqu*rum,l.fil>um,vbiSichard.nuw.6'.C. 
fsm.erctfc.  Mcnoch.  i.dearbit.iud.  up.  164.  «aw./.GrafT.  i«  §  f*hidi<t, 
qutfl.p.  Schncid\nn.  lnftit.  delige  Fahtdt4,inpr.num.i8.  At  vidc Vau- 
dum,*.  qtuft./7' 

C.  Si&iuidcmvn!atq;cidcmduolcgatarclic*rafunt,querumaI- 
tcrum  Falcidia: fubfit ,  alterum  vcr6  non  vcrum  efl  a  legato  dcfalca- 
bili  ficri  dcductioncm  vtriufq;  Icgati  nominc ,  gL  tn  *uth.  Stmtltttt,  C. 
btc.  Sin  veropluribus  lcgatariisrcli&afint,  ipfi  huiufmodi  lcgato- 
rum  Falcidiam  cfFugicntiumlibcrta4tcm  nonobcffe  vcrius  cft.  MynC 
4dS.fia»lnfttt.bicinfin, 

XCIIIi 
Fieres  non  confeBo  inuentario  amittit  Falci- 
diam.  A.  Jdem>nede  Trebellianica  dicendum? 
B.  Sedfiheres  nonconficiat  inu'entarium9nun- 
qmd fideicommijfarim  Juo  nomine  poteflconfi- 
cere  ad  ejfeclum  Fa/cidu  detrahenda  ?  C.  Item, 
fiheres  non  curauit  tefiatoremjepelirein  illa  Ec- 
clefiayvbizroluit,anJit  priuandus  hereditate?T>. 

A.  Quiahoccxprcflalegccautumefr,  propterpre/umptam  vi- 
dclicetfraudem  &  malitiam ,  quafi  hcrcsomiflb  inucntaridtantum 
fubtraxcrk,quantum  valtat  Falcidia,  text.  in  §.  ft  vtrb  non  fatrtt% 
Auibenu  de  betti.  &  FaUid»  &  tn  Autbtnt.  Sed  ittm  ttftnter.  C.  *d  I. 
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Ttl  td.  EtLcxvult,  quodvolensvtibcncficiolcgisFalcidiar,con{i- 
ciat  inucntarium:  Siigitur  hcres  legcm  fpernit,  facit  fe  indignum 
bcneficio  legis ,  /.  ««xi/wt»,  $.  jfw.  ff  dc  minorib.  Fruftraq;  lcgis  auxilium 
inuocat,  quiin  legem  committit. 

B.  Negamus.  R.atiocft,quodde  iurc  hcredi  grauatoTrebci- 
lianica  conccffa  fit,  qu*  non  reperitur  exprt  fle  prohibita  proptcr  o- 
miflionem  inucntarii,  provtin  Falcidia  cxpreflcdccifumcft,  idc-o 
non  dcbct  induci  Icgum  corre&io  in  cafu  non  cxpreflb,  cum  illa 
n  unquam  prxfumatur  fa&a,  nifi  exprefle  apparcat,/.*r<er  tpimttt ,  §.)5 
C.dtdppeU.  t.  Sincimtu,  C.  dtttftm.  Gail.  2.  objer.  tjt.  Mynf.  j.  ob/tr.  60. 
Atq;  hxcfentcnttaconfuetudinccftrecepta.  tcftcBaldo,'»*»»//.  }8j. 
bb.  t.&  SS.  Ub.  4.  rcferentc  Fachin.  4-conttou.sS. 

C.  Bart  i n.(fi*rattnrtty%.iiuoivulg->,*dL.  FWai.adfirmat:&hane 
eiTe communcm  tcftatur  Alcxand. ibtd. num. ip.  Quia inuentarii  con- 
Lclio  inucnta  cft,nc  hcrcs  tcmpus dcliberandi pctcrccogatur,quo i 
tcmpus,  licut  heredi  itahJcic6milTirioconceditur,vndcarqjc  FaU 
chIi*beneficiogiudercihbtt.  Etfidcicommiflariusnonconficicns 
inucntarium,fimilitci  licut  hcres,cencturcreditoribuscV  Icgatariis , 
vltra  vires  ficreditarias  >  Grafl"  §  fahrdt*,  qu*ft.  tz. 

D.  Qjodheresnonfi.t  priuandushereditatc,  Iiccttcftator  non 
fuit  fcpultusin  illa Ecclcfia,in  qua  voluit  &  madauit  fepcliri .  tuctur 
Mandillus,  4*  mc*p.  Q^t*muwtruditt^tmrinum.6.&  (tttf.  Tuln 
quia  Auth.  liu  dmplm ,  C.  dtjidtttomm.  cftpcenalis;  vndc  aon  tra- 
hcnduseft  cxtra  cafum  fuum,  cum  fuis  qualitatibus,  /.  Prdtor  ait, 
dv.crty  D  vtbm.^dpt.LYdlctmw ,  %  2.  Evqwb.cduf.  tnpojf.  quodipfum 
dcclaratMandclI.  d. hc.  num  7  &  (tqq.  Tum  quia  Autb,  Hoc*'u  lusy 
locu.n  nonhabct,  vbtnon  agiturde  commodopccuHiario,  nifiaga- 
tur  dc  re  concernente  animam  teftatoris,  quod  in  hoc  cafu  dict 
nequit:  Funcrisenimcuritio,  fcpulrurxqjconditro,  vti &Pompa 
cxequiarum magis  funt  viucnlium  folaria, quam mortuorum  fubfi- 
dia,  vtinqtiit  tex.uu.  dntmd  defuncltrum  ij.qvd/1.2.  Etvbicunq;fc- 
pcliamur.dominicftterra  Prarterea<:xcufatur  hcres,  cumignora- 
uerit  difpofuionem teftamcnti,in quodifpolitiodcfcpultura  fuit; 
qua:cau£i  cftiuftiflima ,  cumq;  mcritoab  eiufmodi  poena  priuationii 
lib  r.it,  l.tq  tur  dcltbsr.  44«/.  Mandell.  d.  loc.nutn.17.  rbiad  contraria 
rcfpondlt. 

XCV.Te- 
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xcv. 

TefiatorTitio  & 'Caio  pr*kg*tadedit:Po~vttoA^ 
fiea  in  omnibus  aliis  bonis  eos  heredes  infiituit 
(2? fiabfqueliberis decefierint >  Semproniucis per 
fideicommijfumfubfittuit.  Qu&riturvtrumeuc* 
ntente  conditioncy  Scmpronio  refiituenda  fit  he* 
redttasvna  cumprdcgatis :  &  ftcvtrum  inpro- 
fofita fyecie Jubfiitutus  Scmpronius  etiam  prdc- 
gata  petcrepoftt  ? 

Adfirm.  Alcx. mt$nf. 2j. /tf./.Nattai» t$nfili$  jjS.  &  reliqui  quos 
allegatMarzariusn  Epttomtdtfidtttommtfik.qusfi.  3.  trnbt  fal.  23.  ltem 
Menoch. dtprdfumpt.  Hh.^M*. ptrt.  prsfumpt.  164.  nu.  6.  Fundamen- 
tumprimum  cflindillinftionc;  Sifc.  pratccllit  praclegatum,&fub-» 
fequutum  eft  grauamen  fid eicom milTi , tunc  in  fidcicommiflo  prar-  * 
legatumconttnetur.  Dcindc  in  eo.auod  ccrtum  fit,  quotics  heres 
portioncmfuam  reftituercrogatuseit,etiam  prxlegata  rcftituenda» 
vttnUhiuTctUmy%.  inidtm  Ubtru>D.*dTrtbtQ.  Ergo  multd  magispra> 
legata  in  reftitutionem  venicnt,  cum  heredi  fimplicitcr  fa£a eft  fub- 
ftitutio.Ula  enim  apta  eft  comprehendere  etiam  lingularia  prxlcgata, 
l.ubtv.C.dtfiittt$mmifi.  Vaud  /.  f. J.Cuiac.  S.  Difs.  Fachin.j. 
t$ntt$u.i6. Duzr.z.dtf.  lo.ptr  Uin  qudttum.D.  sdU  FaUtd.  §.  fi  qtm  vmu 
Infitt.  tod.  Vtra  fcntentiaprarualeat,vidcbimus. 

XCVL 

Non  minoris  indaginiscH:  An  inrefiitutio- 
ne fideicommtfftria  vcniant  bona>qu&  tefiator 
vendidcrat,  cum  pafio  rctrouendendi  intra  ccr- 
tum  tcrminumffipofi  eiusmortem  heresgraua-    %    ■  • 

Aa   j  tus 
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tus  rcdemitdtffn  bona  pro  (erctinere,  refiituentc 
pretium  fideicommijfiirio  >fiu  teneatur  refittucrc 
tp(abona>etiam fine  retentione pretii  foluttinrc^ 
demptionc?  A.  ltcm>an  in fideicommtfio filiusin- 
tretm  locum  £f gradum  patris?B. 

A.  Rcfpondcmus  cum  Cagno'.  i»l  j.n.  2§4-<\  94.  (quemcitat 
Marzarius)  C.  Jtf/>.i:7.  iwr.f  w/^huiufmodi  fcihcetboinfidcicouimif- 
fario  debcri,  quia  poft  rccupcrationcm  cx  prima  caufaapud  hcrcdem 
clfedicuntur,  BvumKhd  f».D.deatf.p'u.*r(.  vbidicitt:»men,here- 
dcmrecuperaturumaridv.icommiflarioprctium,quiadcpropriispc- 
cuniis rcdcmiffc  vidctur  &  prarfumkur.  Dcc.  c o»f.  i9$f  n. ftrff  qmnto 
0»«r»r*»,Marzarius    E?tt«trittd«fidet<.oTnmifi.p.i  qutft.  6. 

B.  In  hac  quarftione  rcfoiutiocommunis  efr  :  Autloquimur» 
«juandotra&aturdcfuccedcndoanrcndcnti  vci  patruo,c\runcintrat: 
autioquimur,quando  tra&atur  dcfucccdcndo  aliis  tranfuerfalibus 
remotioribusjvt  patruo  magno ,  patruelib.  &  fimil.  in  quorum  fuc- 
ceifione  ab  intcftato  filius  non  intrat  locum  patris,&  tunc  non  intra- 
bit  in  fideicommiiTo,  Didacus  tnprtcl.  cap.jj.  verf.  Sed hst  ratto.  Ti- 
raqucll.  depnmc^.  7. 40.  n.  191.&  ftefJEx  fccundum  hanc  difrimftioncm, 
ait  Marzariu5,feconfuiui(1'cBafcianoincaufadecompofloIiis,atquc 
itafuiiTeiudicatum  Marzarxus.rf./woy.  18.  Si  teitatorpoftinftitutio- 
ncm  heredum  dixiiTet  limplicitcr.  Quod  omniafua  bona  velic  fubia- 
ccrc  fideicommiflo,  qucm  cfFecxuni  inducut  iila  vci  ba  ?  De  hac  clau- 
fulaappofita  in  tcitamento  cx  faCxo  tradidic  Parif  Ci.nf.7s.  nnm.  7. 8.  p, 
vbi  teifator  dixerat,  quod  volcbat  bona  fua  perpctuo  fubiaccrc  fidci- 
commiiTo.  Couarr./.  var.  refol.j  t*}.  /.  Marzarius  d.  fao  y,  28. 

xcvu 

Jnfignis qu&fiioeft:  Vtrumfideicommijfa& 
tltenationis  probibitio  vltra  qnartum  vel  deci- 
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ntufnvradam ,  itcm  ultra  ccntttm  anndfexten-- 

o 

datur?  A.  Etea-.ItdeicornmijfoconditionaU^ 
trum  admittanturii,  quinatifuntpoft  conditio* 
nis  euentum  ?  B< 

A.  Exflat  hac  de  rc  Iuftiniani  Noucfl.  ijp,  dt  Tcftitittiontjidticom-* 
fr>j<- :  variacj;  funtcius  variorum  Dd.  intcrprctationcs :  Placct  nobis* 
fcntentia Cuucnmtxpofutone  d.Klw.  tj9  ha  ibid.  art:GcneraIitcrcx 
caNoueila  conllituendum  cfl*s  prohibito  alicnatione  extra  familia, 
& cx  ca  cau \\  vocatis  iis ,  qui funt  cx  ca  familia iure  fidcicommiui ,  fi- 
dcicommiifariamfubftrtutioncmnocxLendi  vltra  quartumgradam 
viL-ltcet,  (i  cxtraneus  cxtitcrit  hcrcs  pcr  medtttm  impubercm.vtma- 
tcr  pcmbiupotcm  in  pupillana?tatcdeccdcntcm  inpropofitafpccie,> 
«ju.e  ell  fjmmi  Noucllar,nontcmcrc  cxtendcnda  ad  omnesfpccics. 
Nametiamli  priora,cjuar  dixi,detrahas,  non  cft  dctrahenda  hxcad- 
ie&io.  S:  p;r  mctiium  imp;tbcrcmcxtrancusextiteritheres,ciua*n6> 
magnam  rationem  habct  ,nam  iusitacft,  vtliccatininfinitum  fub- 
ftituere.  Atqnchancfentcntkun  approbat,  YacW\t>Q\is 4.  contto*.  101» 
Vitvtde.  An  probibtftu  alienarcante  anatem  annorum  <?j  aut  ante 
aliudaliquodlimile  tempus,cjuo  cuidenter  dcnotatur,  idfieripro- 
pter  imbcciilitatcm  aetatis ,  prohibcatur  ctiam  alienare  per  tcflamen- 
tum?trac5cacMjndcllus!ate6a»>/.i^.  mttp,\uxtA  ordtntm.  Vbiidpofl 
Bald.  h  i.t*  Ug  yr  .  //.  &  /2.  vtrf.  ftiunrtqu  wo ,  <tn ptohibit*.  C.  dtCondtH* 
p£f4ir/Incgat  Ptrt^xt.tnl.  Aurtlto^.jif.dt ItltTtt.ltg.  Quodobitcraddc- 
rc  placuit ,  vixdllioci-intxptobtbtttenealtenandi,  ttr.fmtvt  tndmtabelu  rt 
ftittcom>nfp»tr.fm  vdnc*fum  dantaxM  a/ifMrfrzufPQuoditidcm  tra<5tat 
Mandcllus,c ™r.j4.lncip.Qji4muii  pT*ftnr.\b'\  proponitduoscafus,quo- 
rum  vnoccnf  aturindu&umin  cafumalienationis  cantum  jaltcrab- 
folutc,  ctiam  poft  morterru 

B.  Eosadmittendos-  putamus  :  fi  cnim  tcftator  Icgatum  vcl  ft- 
«kicommiiTum  rclinquat  tam  nato  quam  pofthuTto  nafcituro  poft 
eius  mortc,fincdubio  pofthumus',  quandocunq;'natus,partc fua  ha- 
bcbit>&  concurritcum  eo,quiiamnatus&:admi(rusruic,/./;t/«o^iii.5. 
rh.&f.ft<j.  D.dtltgat.i.  Sed  in  propofitafpccic  ita  cftin  fa&o.qtiia 
fidcicomiSurarclinc^uituromnib.  defamiliafecundu  gradus  prarro- 

gatiuan* 
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gatiuam  &  ordiriem  tam  natis  quam  nafcituris :  Ergo  nafcituri  quan- 
docunq;partemfuamhabebunt,&  concurrent  cuna  iis,quiiam  ad- 
muTifuerunt,auttotumhabcbunt,ii  proximiorcs  crunt  lpfi  poftea 
nati,ficutenimpartemvindicant,filint  in  parigradu.ita&totuni 
vindicabunt,  fi  fuerint  in  priori  gradu,  Fach.  4.  contfp.  M.TiraquclL 
dt tctr*8u confwgu.  §.  ughjt. 9. n. ^7.  Mcnoch.  tonf.  +13. Ul.j, 

XCIiX. 

^An  quarta  Trebellianica  apud  heredemft 
fme  onere?  valdedifyutatur. 

Adfirmatiua placct  Welenb.f.qq.  rationibus.  JE%  a!ienum,in- 
quit,priusdc  tota  hercditatedetrabitur,quam  quarta:  caufadcdu- 
cendaeautpraeftandi  fideicommUliincatur  ratio,  §•  tum tuton  4.  mfl.de 
Ug.  Ftlcid.  t. Wr.  i.  Ucentu.  C. dtittre  dtltb.  PauJ.  I1t.4-.ut.  3.  vt  &  iegata,  in 
quibusFalcidiaceflat,  Ltnttfliwtn/o  7.  cum  multit  Auth.  n  i<f  C.  adL. 
F.t/(t4.Deindealcgatistam  vniuerfalibus,quam  particularib.quarca 
dctrahitur,Lrff.  C.  dtfidticomm.  vtin  Falcid.  Quod  nili  fieret,fcd 
quartaautarrealienograuata,  autlcgatiscxhaufta  rc!inqucrctur,iam 
quartam  bonorum  non  conlcqucretur  heres,  contra  mcntcm  SC. 
quiabonaintclligunturdedudoarrcalieno.  Porro  lcgataafsalicnum 
Iunt,refpe£u1iercdis,qui  folueredebcu  Quarc  ii  hoc  onus  quartar 
1,  res  ad  antiquam  reditura  erfct  confufioncm,  vt 


ncmo  proptcr  minimum  luccilum  adire  vcllct.Harc  Wcfenb.  opinio 
w $.  7  i*fi>  defidtMmmt/. birtd.n\xm LL.  fit conformis  di/putando ia- 
ucfligabimus, 

XCIX, 

jFtliilegitimam  onert fideicomwifia  patregra- 
uarihaudpofc  dicimw,  imo fi  onus  adieftumfit, 
pro  nonadieftohabemus. 

Quia  Icgitima  dcbctur libcris  cx  legis  prouidentia,  &  non  iudicio 
teftatoris,  /.  cum  «ttto.D.dtbon*  dtmnetoruntj.primum  iuqut.  Autb.  dt 
Mrtd.&F*Uid,  ideo  qucm  teihtor  Jionhanorauit,eiim  non  poteft 

xxiatn 
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cciam  grauarc,/.**  eo.C.de  f.dacomm.l  1.  §.fiendum,delef>At.  3.  Itcm  in 
quarta  quxvxori  inopi  exlegis  prouifionc  dcbctur  in  bonismaiiti. 
Autb.  putert*. C. vndt  vtr  & vxot. Gaii. 2. obf. //^.Clar.  1»$. ttfUmtntnnu, 
qudft.72- 

%eftakpoftremb  de  QodiaUis.  Vbiprincipa-^ 
liter  hanc fubticiemus  qtufttonem ,  An  nimirum 
&  quatenus  teftamentum  valeaf  £f fuftineatur 
*vt  Qodicilhtsffiue  virtute  codictllart  ,fi fit  imper- 
fcttumwel  nullitts  momentt  ? 

Cum  fupcrrutiosc ac  fcucre  cxigcrentur  folcnnitatcs  tcfhmento- 
rum,idcirco  ncob  cjuamu  h  carum  ncgligcntiam  facilc  cuc&i  iudicia 
vltimarum  voluntatum  pofTcnt,  rcccptum  cfl,  vtad  caucndumhoc 
tpfum,teflimcnta,tumimpcrfccla,tumctiam  perfcfta,  hac  clauiula 
munircntur.  Sinon  valctharcdifpofitio  iurc  tedamentt ,  valcat  iurc 
codiciilorum,  vcl  omni  mcliorcmodo,  fcuinflar  cuiufq;  altcrius  vo- 
luntatis,  demilit.  ttflm.  l.  cohercdt.$.  iuw  fi-id^D.  dt  vu%.&pup.fuLJl. 
L  vtt.  C.  dt  codtfill. '.  tx  taig.  D.  Qui  tefl.  fjCmprp.  I.  Lttciut  88.  §.  vlt.  je  le%.  t+ 
Quacclaufula  facit,vttcftamcntum  alias  impcrfc&un\obd!.f  &iun 
folcnnitatumfortc,quiaquinq;  vcl  fextnntum  teflcs  fincrogatione 
adh;biti  fucrunt,  fubiiftat  vtCodi.cilius:  idq;  idco  quod  teftator  iurc 
-  Codicillorumfuam  tcftationem  ctiam  fineteftamctnofubftftcrc  fpc- 
cialitcr&  nominatim  voluerit.  Vndcconfirmatur  id,  quod  gcncrali- 
tcr  traditur;  claufulam  codicillarcm ,  finon  cxprimatur ,  nunt]uam 
fubintclligi,  /. i.  /.j.§.fi*.l.  19.  diiurtcodtciS.  /.  xlt.  $.  Uuiqw^.C.  eod.f. 
7.  dt  vklg.  &  Imp.fubft.L  6.  D.tdTrtbeU.  Gabriel.  Itb.  comm. concl.  tr.U 
ttfldtn.  cotcl.j.nu.  t.  Mcnoch.  4- p'  dfnmt. 31  t)u.2.X \w<\.  lib.t.  q'.<*fl 
19-  c^^7- rvcufncr.  de  ttfttm.p.t.Cdp.  i.num.27.  Operatur  autcm  clan- 
fulaprardidatantum,  vtrclic^taintcftamcnto  imperfe&o  debcantur 
abheredibusabinteitatb,'.j.<frwi///.f#y?4m.  &tunc  non  folum  Icga- 
ta,  fcd&  inftitutioncs  confcruantur.  Itaquc  hcrcdcs  proximiab  m- 
tcftatononfoIumlcgata,praftabunt  hoc  cafu,  (cdctiam  iurcfidci- 

Bb  commiifi 
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commifli  icflituctc  hcrcdicatcm  his  tcncntiir ,  tpi  funt  fcripci io  i 
nu%  luicnni  tclLmcnco  deducta  taTicn  ..ju.uta  Ti  cbcliianica , 
p<i$ha*nm*Q0tmdt\n:uft.tup\tnit.t*ft4m.Lfl  ■j»U9ttwt 29.lt.  *  /S<  .  I 
btii  AliiscxJiiipcrPjcta  fcripcura  tcfhmcntiuihil  omnino  d  bct 
nce  capi  potcfl,  imo  ncccodiallorum  vin  habct ,  uifi  pr.v  l:a  1  cl 

L.L  i  -  .JuCia, .'.  /i  ituomwtfi  II. ft.  I.  dtifg.t.        ;*  tut<  t>d.>!.'.  .(IV, 
1*1.23  txl.tx  t\ii*mt'i!o 2).C.  tod.  Cui.it  ad  '.ex  isfirtyu>4.  tjt-  //?, 
fn.p.ff.  t).  E-tieft.  Cothm.tt(p.  ,*<?.  '.276-   Sjmc  ufi.imcntum  natiutl 
podhutnum  ruptum  ,  non  fuflincri  virtutc  dauf  il.r  codiciliarti , 
riuscfl:  pcr  notata  Gailii,*.  obf. 114.  m  8.  Cr , tq.j.  Fachiiw.  loitro* 
14.  Dcniqticcuin  teitamcntum  nnllum  cftcx  caufa  pr.rtcririonisl 
vci  filia:  naix ,  aut  inoinciofum  cx  caufa  cxhcrcd  ition:s,fiIium  vc 
liam.quxab  intcftaco  hcreditatem  vciidicat.non  tcntri  cam  rclltci 
rchcrcdibusin  tcftaincnco  fcripcis,vn  tuccclaiifula.  codtcillai  is 
i!  tmcntoadiccca:,  tcnct  Accurf.  m  >\:*<  b.^xnufj.C  ac  ltbtr.pt *to.  I 
lorn.  h1'.  8.  ob  cr.i.Spccnl.  ttt.de  tnflTum.num. 17.  /.?.  C" /<;.$.  co<t.pt\A 
Atcontradifputant,  Giil.i/.  obf.114.  .*tprX'\\v.  ^.ttfUnttr.um , 
j<f(.po:cft  ijfi.W^funb.ionf. St.nu.i4.  Tcilaur.i/rri/C  141» M  no 
lv\4»VT4'utnt.32.  m.  2.  qui  hancopinionc  tdtatur  cilc  rcccptilTi 

iUudhociocorcpccimus,  quod  'V. /./w.        /•  fnt.'.  /.  »1  fcd 
mus,  Mulicrcsnimtrum  in  Codicillis  tcflcs  cflc  poii. ,  w  '.  h  ■  •■ 
Codu>U.  1. 1  kmeff-.t  /y  (.(  umrtUntti.  dt  itfivn.  Mynl  ,\d  %.  tift.s  l  fi 
te(itTn.n\t. 4.  &s-  Vult. *\ i§., ->:(fnt  2.  ■/.  ttt.  n  ig.  Hm.  Harcm.  tit, 
dttfftib  mt.  yy.CutaC.  ftt.20.  L).  Q^ittjVun.fjc.pojs.H-jvcU  dt  fud-  r, 
nu.41  R.clictacodicillisco!idictionccx  lcgepctnntiir ,  vcl  vtil/a-fc 
bc  cx  tdtamcnto,  •'.  /.  deco*dtcl.  .xirgc.t.fit.  C.to((.  '.  ttftit.  *i 
I'tjb:Q,  Schncidv  &  Myi\C.4d$.fi  :.!nft. 
d$itdut&, 
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fe^:}^Vcceftonum  duo  funt gencra,  alia 
,p\  .  &namcLefiteflamentaria ,  alia  legitima, 
jj  auarum  tlla  extefiamento,h&c  vero  ab 
intcfiato  defertur.  A.  Tertium  gentts 
fuccefiionum,  cjuodcontra  teflamentum  quidam 
*vocant>  non  admittimui.  B. 

A-/.j.$.2.D.pro(Q.t  ././.<  pttir.htrcd  l.  Itge  obtttmre ya.b  V.  S.§.  fim  Ufl. 
ptr  qujt4ptrfic4$  ttdb.a^. Ariil  inPoiicicis,tcftamcraria<iiciturit«l<e  /cfir, 

B  b    2.  ltj>i- 
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lcgitimax*T«t^*i>^*.Diciturautcm  icgitima  ««rigft^r  nonquod  te- 
ftamcntariaa  lcgcnon  vcniat :  quia  lcxiz.  tab.etijm  tcftamentjrus 
hercdiiatcsconrirmat././fftTincirfjrff  Verh.sij?  &  teftamcntumipfurrt 
eiusq;factiocft  lcgisiuri.sqjciuilis  Scdquod  hatc immediatc.&finc 
altcnus  pcrfonx  intcrucntu  nominatim,  &  expreflis  vci  bis ,  futs  8>C 
proximisagnatis  aicgcolim  dcfertur,$.  /  diUgt.  *gn.fucc'(?.$.tnfi,  di 
h  rtd.  j***t>t>  r<y?.  vcladhuchodic  cx  conft.  Iuftiniani  dcfcrtur,N*i# 
utR.ttS.  Pincll.  aH.2,  n.  2.  C.  tUban.mat.  Godd.  10  d.  /.  hftobutn  t;  i$ 
Vtth.St^n.  Fji  hin.^.  rontrou.  41.  Cum  autcm  antchac  dctcftamcnta 
fuccc/noiiedidumJpfciurisordopo/luiatjVtdcintcftjtifuL^inonc 
agatur.Et  qu.  Jcm  re<ftci'Ii,c^ui  vocantur  cx  twftamcnto  ,pracfcruritar 

fucccdcntibusabintcftjto>t  Y*^****^*  to''^ /.*/*''«  i»»dtt 
im. /.  tnujudmfD. < omn:. dcjuti '/./. /. de bon. pofi.ftrtsK Prouilio n  jmq; 
bominis,tol!itprouifioncm  lcgis,/. m<t*nt*.  C.  driracv*t.  i.fi  -.r.dt 
/jtf**0ift*w.Etfucce(7iohgitima fcuabimcflatc fubfidijri.i cli  q»;a- 
do  mortunsnonexprdfit,qucm  fibi  fucccflorcmcfll  vclit.  Latc  &  c- 
lcg  rcfu:atis  contrariis  trajit  Pctrus  Grcgorius  ,  ib.  4>-  J^W* 

B.  Siccnim  Vlp.ait.i»/.  /  ff  dtfttu& l  g:t.  Intcftjti  propric.ipp- 1- 
lantur.  quicum pofluiittcftamcnrum  faccrc,  tcftjti  noii  iunt:fcd  & 
is,  qui  tcftjmcntumfccit,  fi  cius  bcreditas  aJitanoncft,  vrliuptum 
vel  irritum cft  tcllamcntu,intefljtus  110 improprie  dicctur Jcccflifle. 
Etlmp.  Lco  nl.xtiibtru  17.  C.dtteUtt.  iusiiftcftatxfucccflTionh dch- 
ni:,vc  fit  auc  tcftjmentopenitus  non  condito.aut  ii  fj&ufucrit:con- 
tratihul.isbonorum  ponciTioncp?titJ,vcl  inofticipfi  qucrclamota, 
rcfciftb.Et  Iufiinianus:lincft.itiisdcccd*t,quiautomnino  ccftjmcn- 
t  1111  Donfccittautid,quodfcccrjt,ruptu  i;rjtumvcfactucft,aut fi tx 
concmohcrcs  cxtitcrit,  tHtt.dx  h rea.>ix4*btr.ttfl*t9.  Exquibus 
vcrbis manjfeftumrcdditur  quotiestcftamcntum inpugnatur,rum- 
pitur,autirritumrcJJitur,tuinrcmad  ciufain  intrftati  rcdigi  :&  fic 
fuco  flionemcontrateftamcntum  cflc  fpccic  fuccclfionis  abintcfta- 
to:  Acccdit,quod  Icxi2  tab  &quodjnd<J.rl  jxit  iusciuiIc,duofum- 
magcnerafucccftioimconftitutc;  Suca  fliou.cin  nui.pccx  tcft.imctd 
&abintcftito:  (^iir  duogcnerjinuiccm  libiopponunt ur.it j  Pomp. 
ius  n^ftrum  non  pititur  cunJe  iu  paeanis,  cV  tclUtti  cv  rm  ft  .todo 
cefliflV  carn  nq;  rcrum  naturahtcrintcrfcpug  ■•a»  !t,  vt  teftatus quii 
iu  &  inultjtus,/.7.<frR  g.  \ '*  •  Pro  Kutus  f;ntcntix  coafirausiplie» 
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Tidc  quamplurioias  Ieges&  rationes  apud  Forfterum ,  itfutttjt.ikm» 
ttft.hb./.dp.S.o  &  to.  vbifimulrcfuutargumcntaDidaci  Couarru- 
•iae  conuarium  fcnticntis. 

II 

*An  autcm>  tjui  inteflatum  decepjfe  intendit, 
trobare  teneatur  ?  inter  Tta.  controuertttur. 

Nifiprarumptio(itcontraaircgantcm,/./?#W4B«^4fip.&ibiR.om, 
&  Dcc.  C.d'ti>ll*t.Si  hutft.2.c*nf.ip.& jz.Cpuzrr.2.VdT.rff.C0p.6.ntiin, 
/.ncgantibusafljpuljmur, 4tg.  l.mbtUo,§  f4ti.9dtc*pt.&pr>illtm.Teu-/. 
t.  C-  <jcp><6«r.  Idtoq;  hereditatempctens  probarc  faltcm  tcnetur  fc 
proximiorcmcfTedcfun&i ,  acproindc  alcgefibidclatamhercdita- 
tcm:  Tcnamcntum  a  dcfunfro  conditum  non  fuiffc,  probarc  ci 
lionincumbit,fcdis,quidicit,teflamcntum  cflcc6ditum,8£alioshc- 
rcdesinflitutoscflcsid  probarcdcbct:  quianlhilaliud  dicit,  quam 
proximiorcm  hunc  prohiberi  proptcr  teflamcntum  hcrcditatcm  ca- 
pcrc,  ttxt Jnl.4bt4pMr.ff  Dje  proKr.vbiPauIus  refpondit;  Ab  ca  partcf 
qux  dicit,  aducrfarium  fuum  prohiberi  fpecialitcr  aliqua  Jcge  vel 
conflitutionc.id  probarioportcrc,  Ant.Gabr.  Rom./ir./  c*ni,.  tit. 
dtptob*t.(onil  6.  num.27.  Couarr. d.Ut.xnfm.  Wcfcnb. wem 
t.num.  u  &  Borcholt^p/J^.^r.  Inft.  h.t.  Mcnoch.  j.pTdfumpt.  1.  Fachin» 

III.  . ' 

An  hereditas  padd  daripofiit  ?  non  leuiseft 
qu&flio,  adquamdiflinffiuereflondebimus. 

Aut  pacifcimur  dc  hcreditatc  obtincnda  :  aut  dc  rcpudianda. 
Pr!ore  c:fu  vcl  cum  tcflatorcvt  noshcrcdcsfcribat,  cVinitacftpa- 
tt\  >t'.?tf}y>r ,  ^W</ef<i/<//.C.rfrp4c?.vbiImpp.fubiunguntrattoncm: 
€]undlib(  rratcmrcfhmcntifacicndiaufcratj/.tWTi  donntoni» 3+.  C.dt 
tttrfttl.  nili  fiatdemutuafuccciTione.  Gail.i.oi  './,?*.  vclcumextra- 
ncodc  hcrcditatc tcrtii .  Si  in  Jelinitc.vt  fi  qua  iufla  mihi  obucncrit 
ncn.  ditas.vt communis  valct  pa<ft io , l.en  vttk*.  %.it  \ tl> quAtitur,  D. pro 
jouv.  Sui  c  xprciTc  dc  hcrcdiutc  Tuii,cV  vel  citra  pa&um  ca  nobis  rc- 

V>  b   3  iUtucnda 
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fticucnd  a  cft,«c (ubltfiit  p .  f> .  m  '.  **titt*9B  v  ;  .0  ./..•.•.;./;.  n. 
aft.  empi.vel  fincpacto  nobis  non  J:h  -mr,  &  nueccrtuni  fu  cum,  dc 
cuiushcrcdit  .tcagitur,  viuere»fiuc  dv;l>ium,  p.cru.n  non  vulct, /.»*<; 
uot  <j  peftbm.tttit'f.  nili  illcconicnfcnc,&  in  ca  voluntatcad  morccm 
vfcj;  pcrfeucraut  t  it,/  W  . '".</rp  *<.*'.  in  Kudo  vuo  non  raurrttur  U  icn  - 
tia  valaMi,Gail  *«*V'/J  ^ucaiiisrcnumiatfutunehcrid  cati.ncfuc 
<rctl.it  &  non  vaict,-.  Ir.C.d^  0  •  .  nili  tilius  conf  cutus  I<  ^ttiirum 
hrcditati  pitcrnr  rcnuncict.  Duar  "  .<■/■■  •■  ../.".r". 

§h..  vclrcnunciacio  ficiuramcnto  corroboi  .uj,  R.o!..nd.  ..  Vjllr.  >t- 
if/. ^  v/.i.  \\\ K  nb  >om.i}  vuk  Dont*  . mi.jo. C.i>^«. Con»ttz«  d* 
/.       r««r/..  /7.  Oail  u6  Graft.  §.  « •<<•//'•>  *h  tntff  ,19,  juaji.  . 

lAo\lycu%tinftttitjt.li:.+  c.22.  Vide,  vji  1  p.+.  jp.  n.oml.62. 

II  II. 

hu^utcr*  Vniucrfam inteftaUfuccef/onis  r  ttioncm fc 
l«duw  dtfltnguere  Itcet :  quod  ca  vcl  turc  (angumis  & 
proxttritatis  deferatur,  *vel  rattcne  ahcjua  autli, 
Prtort modo tribus  conmn&crum  fenertbus ,li- 
bcrts,parenttbuSj£2?  a latere ventet  tibus.  ^Prin  a 
tamen  pm  ntum ft  ratto  ItLcrorum^.  A.  cjut  z  c  l 
iuteptoprio  (uccedunt  tn  captta,  'zr/turcreprA- 
fcntattonis  in  fiirpes:  quatn  repr&(enta& lonem 
non  (olum  vfaadpronepotes,{edininpnitu?ft  ex-> 
tendc  n<  fam  ejfe  dtctmus.  2?. 

Af    Ltbcros  inrcliigirnns  naruralcs  & lee"rimo* »  cumfcunq;  (c- 
peus  1  non  lolum  fi'ios  liiialq; ,  kdttiam  ncpotcs,  ncptc,  ^  dciiKcps, 

CX  lli^  P^OgCnitOS  f.lftrn-U»    f)  :t(Vf  h  fjjn.  cr  fit.l  ftlt.  ,i-  .'»;'.  pc ' 

Atcj;  his  ratio  n;turalis  ihmIiIcx  cji.rd.tm  tacita  libcris  parcnti 
kcrcjrlitatt  m adjcit,  ad  denitam  fuccciTionvm  cos  vocando, '.  ■'.o.ebth- 
rtxdtw.  proptci  vocum  &  nataralcm prcntumchantattm,  / 1 


U 
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if.1).d*fa>-f.  I.  fm?t+7.fir*!'.t<ff*m.e>ct.  Et  Cic  omnia  &:cniufcuhque 
gcncri*rJona,tam  pofteorum  natiuitatcm  quamantc  quxfita  cclam 
Fcudalia  rcgiam  dignitatem  adncxam  habtntia  paritcr  dcbcntur* 
/.  r.ifri/  intcufl io.Ai  I  j'  .  I  bftft  '.hi  qwb.6  C.de  fund.  pttrimon.  detU  • 
te  tir.txnmt.  I.  PMdti*.  ij.  dt  Mur}.  £r  fof.  /.  6.  de  rebg.  t.  /.  m  pr.  de  fucctfl 
fe<  4.  Hotoman.  tUufi.  tjugfl.  2.  Nifi  alitcr  lex  aut  ftatutum  circa 
quarundam  rcrum  fuccc/Tioncm  difponat.  trgumtnt.  l.nr%  ti.  cunt 
je<]<>»  C.dednuT.  hb.so.i  6.  C.  defuu  t?  i>g.t.  Excipicndos  quidam  pu- 
tantFrancifcanos  fcufratrcs  minores,  ptrtlemtnt.  txtmt  §  cupttutes% 
Terf.quu  if>ituT>  de  vert.  fig.  GraiT  m  §.  fucttJi>o  «b  tnttftttOt  qudft.  S. 
numer./.  Angcl.mi.inteflttotum,  tn  fm*  lnfttt.de beted.  a*  *  abtnttf!.  dtf. 
Prartcrea  Guil.  I^anchiuUs , in  trdd.  defuaefl.  abtnttft.  $.  7.Mmer.t9* 
religliofos  indifrercntcr  adparcntum  fuccefTton-m  non  admitten- 
«iosait,quod  ij  lubcantur  pro  mortuis.  Et  Maflucrusccnfet,  ncc 
Papamrcligiofoius  iucccdendi  darc  pofle,  mttt.de  fucttjf.  &  vit.vo* 
lunt.  verf.  ttem  p*r  cunfuetudmen*.  ,3*3 

u^"  1».  Pro  qua  fewtentia  kic:  t.  Q^ia  eadcm  ert  ratio  in  alii* 
defcendcntibusvltra  proncpotc*,  quarclt  in  ncpotibus,  vt  indicat 
reprarfcntatio.  Ergo  idcm  iusfit  in  omnibus.  1.  Ttxt.tnl.  1.  $. 
7.  D.  de  tomur.g.  cum  em4u.Uk.  §.  vi  .  htjt,r.  dehered.  tbtntefi.  Nautll./I. 
ettp.  1.  tb;  dut  al  os  defcendent,  s.  Authenr. m futcfft^t , verfic.  1.  C.  de fuu  & 
Ug>t.  &m  I.  4  vtrf.pdrtntts ,  D.dt  intut  voc4ndey  vbi  habetur,  quod 
appcllationcparentum,  vcniantomncs  parentcsinintinitum,  j»§. 
ttemvttufid4,veif.  tttttuwtr.i  n.  tod  vbi  habctur  quodomncs  ncpo* 
tcs&  pronepotes,  &alia?dcincepspcrfonar  dcfccndcntcs  cxmalcu- 
lo  vciex  fceminafempcrfucccduntafccndcntibus  in (lirpes,  & non 

•incapita :  &  licapcrtc  vult&prafupponit,  quod  indiftiit&c  omncs 
defcendentesfucccduntrcpr.Tlcntatiuc  vfquc  in  inhnitum.  Plurcs 

£$»tiones  vidc  apuJ  Gomctz.  /.  var.  refoUtt.t.  t«p.  mfine,  verf.  Std 
iubocuotabtlt.  M\  nfing  w  d  6.  *:u'tier.  6.  Schncidvrin.rf* fucc<fi.  de- 
f  end.  numtr.  17.  Borcholt.  degrtdib.  Knb.de  futccff.  dtfeitd.  vidc  tamcn 
Wcfcnbcc.  1*  p  'TMi.  D.  de  gtddib.  numet.  14  Bart.  tn  [.  t.  %.fed  fi  quut 
D.  defuu  &  legit.  Ang.  &  Fabr.  d.  %.  6.  Et  harc  ita  in  dcfirendi- 
bus  obtinent.  In  coliAtenltbm  $ltm  nollo  gradu  ius  rcprxfcntatio- 
nisobtinuit  >  /.  C.  dtlfgtt.  hered.  Iurc  nouiffimoautejn  cxtcndit 
fc  vfqucadfrau»rum&  foiOfum  libcros ,  AutbiM.de bered.  ab  wteji. 

jemtnt. 
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Ttnttnt,  %.bocet'um.  vbi  Wcfenb.  num.  j  i*t  fin.  tnfi.  deleii'.  *on*t.fucctff. 

Et  quidcm  cjuia  ius  Lubccccnfc  exprcrTc  contra  ius  ciuilc  non  difpo- 
fuit,idcircoitidcm  illoiurcius  repra?fcntationis  Jocum  hahcrc  di- 
ccndum  dl.prout&ampli/fimam  Facultatcmluridicam  inVniucrli- 
tatcRoftochienfi  pronunciaflcfcio.  Ethcct  iurcLubccccnfiintn 
collatcralcs  ius  rcprefentationis  locum  no  habcrct,cv  atah  fcntentia 
LubccccnfisiurisadCamcram  Imperialcm  appellarctur,abk|;  dubio, 
non  attcntoiIloiure,rcpra;fcntationilocusdarctur,vticaurumcfliu- 
rc  ciuiii ;  vidc  confulut.  Saxonu  ,p.i.  qujji.  ly.num.  10.  toU  u 

V. 

(urn  itna^  iure^^^w,  feu  reprxfentattonis 
liheriex  perfona  fuorum  parentum  adfucccfio- 
nem  veniant :  J\fon  difficile  cft  cxpedire  du- 
bitim  illud:  An  nepos filij  primogenittpr&morttft 
prtferatur  patruojecundogenito  flwin fttcccfto- 
neregni  primogenito  delati. 

Mollcrusin ftmtfl:tb.lth.t.c*p.4o.  Hotom.  :Uufi.  quefl.  j.^lynC  j.obf 
2}.n.6.  vbictiamnepotiscaufamiurc  &.a*ounatc  potiorcm  cflccxi- 
ftimat,  cum  naturactiam  patcr&  filiuscadcm efle  perfona  pcncin- 
tclligantur ,  /.  vlt.  C. deimp.  &  al.fubjltt.  imd  vt  Canon  dicic,  yna  caro 
probcturcffc  patcr  SKfuiustC.contrdduimu/^.  htctutfartis/c  /r.  qutfl  /. 
&vnapcrfonarcputcntur, fectmd.gl. mc.fupet eo, dt tefi: b.  Et quafi p c r- 
fonafiiii  fit  pcrfona  patris:  &  pcrfona  patristanquam  vox  rilii  cft, 
5. etquttnfitt.de  tnutif.fitp.  &iilius  pcrfonam  p;tris  praclentat,  /./.§. 
*utfivnum,ver fic.fi fitfilm  de coniung  cum  emj». hb.  Lt  m  pos  fucccdit in 
locum  filii,  UfinepottSfD.de  coQdt.bon.  Quarcfiliusprimogcniti  mor- 
tui  vna  quodammodo  pcrfonacumparrcexmcosjiusprimogcniafi 
quod  Icgis&  confuctudinis  benciiciopatcr  cius,<:  non  ac*cu,at  habi- 
tu  &  potcntia confccutus  fucrar,obtincbit :  Etfinc  hoc  maximc'  in 
Fvcgali  dignitatcobtinet,  quarcum  ferocJ  vni  ftirpiacquiflta,  cjuam- 
diu  in  cam*afcu!usfttpcrcfl,  tamdir  ad  altcram  non  jransfcrtur,  Ib.t. 
ftttd.t.&  i4.$  t.(r  tit.ip.Sfi &ltbt2*t'K*tl'S       huic  fcntcntia* ad- 

flipulatur 
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fliputatur  quocj;  iusDiuin  um  &  Canonicum,pcrmittcns  primogcni- 
to,  vt  ctiam  viucntcadhuc  paurc  ius  primogcnwr  &  vendcre  &  ccdere 
po/fit,  G.>n  9S-& 27.tr  qu4mptrt(uhfum,7.  qutft.  i.&t.  rlt.  §.t'*m opp*- 
tttur922.q*4ft.  /.fi  itaq;iusprimogeniaf  ccdipoteritviucntepatre,et- 
iam  ad  hcrcdem  tranlmittipoterit,pcr  rcgulam,qu*dicitur.  Quod 
cctTibilceft,  ad  hercries  etiam  efl  tranfmi&bile ,  *r/j.  Lcxpiunbw,  D.  dt 
tdtnmifl.  tut.  refcrt  Mynf.  d.  loct.  Horom.  4.  bt.  Bodin.  6.dt  Rrpubl.  up» 
/.  Tiraquel.  de prmv^tm.  qiuft  40.  Cuiac.  2.ftud%n.  Zaf.  v.S  fid.num.67. 
Gui.  2.tbf. tjj.  Hum.2.D\nr.tn  /.//.cV  Ug  <r./.  Fachin.    imw*.  2. 

VI 

Qeterum  cum  inter flios  in  bonis  fcnd<>  L  7  ><a 
kq ualis  debet obfirua ridtfrtbutio>Cfiis:r: tu r:  V  - 
truminfudoregalt  0  Jtgnitaturt. Itberi \zqualt- 
ter  ftsecedanhan  veroprtmogenitus  foltis  reliquis 
exclufs  adf.ittztur?  A.  fc  de  fliabusvel fce~ 
minis,  cu  m  iffa  regutariter  a ftudiiexcludantur, 
qutritur*  an  fcemina  >femelexclufa  ,per  exifen- 
tiam  mafculi perpetub  duret  exclufa ,  ita  tfiam 
*vt mortuo  mafculo ,  qui  eam  excluft,non  pofa 
fceminaadmitti?  B. 

A  lureciuilUibcrifucceduntarqualitcr,  §. chtn fUui ,  Infi, dtbe^ 
rtd. i}»* *b ifittft. dtftr.ldvru cft dc iure fcudali. c.  /.  §.  &attu i ■tr  ius,  ]ui 
ftud.d*rtpoJfc4p.i.defuct .  fiud.  rctento  rcpraefentationisben  c  ficio,  d.  u 
i.  dt  (uutfi.  ftui*.  Borcholt.  dt  ftud.  rap.  7.  »*unjtr.  46.  Sanc  !ta  con- 
fuetudine  fere  inductum  cfl  in  ftudis  r^  ga^bus  &  aliis  indiui- 
<Iuis,vtprirrH>gvrritustcudiimxcgaic>r»iira.Mir<It'onatus,ducatU!!& 
fibi  przcipuum  habeat,  &  aliis  */Umatio»em  <<»Iuat ,  vcl  animos 
redttus aiTtgnet,vndchoncilcfciu/kourcpofnnt, .;  /.§  (i"»itryvttC. 
f'tLitU4»HiMm.dtrM.fmd.4Utn.  prrl  >v.;er.&ibi  Aiuarott.  Tiraq. 

num.  2h  &/ftf.  Vult.  Itt.  1.  ftnd<     s.  num.36. 
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idq; proptcrca, n c* pcr diuifion es  regi!ium&  digaitatum  vtresregni  . 
diminuamur  &  dcftruantur,  J.tn  'Jret  txt.dr  voto  &  mtrtdim^e.mp^ 
$.fittniter ctt*m,vet(.pTdtertM<iuntw  1 ftud. /;.Ei  quiapcr  vnunmctius- 
adminiftratur,cjuam  per  mtdtQuBil6*i*d.i.impirl*&"i  verf.prtturtt 
du:*t*t,4e proh:h  ftnd.  tthen.  p<r  Frud.  Etiuxta  Ariftot.cntia  diuidi  no- 
lunt.vnumcj;  regni»m  duorum  non  eftcapax  cx  fcntcntia  Giccronii» 
Sed  hoc  cx  notoria  G;*rmanx  confuctudinc  non  obfcruatur,  Wefen- 
bec.  t  jp.  i.  d*f:ud.  c  u  r .  p.  4,  uumer.  21.  Borcholt.  ttp.  7.  uum.  41.  tum 
ftij.GzW  i.obf.ttt.num.i.  Cartcrumiure  eodem  fucccdunt  libcrir- 
triufq;  fcxus ,  Nj»ef.  itS.  ap.  i.verf.  nk&j&tem  vttu(*/v.  Infi.  de  fm  ttfU  *b 
inttjt.zt  iure  fcudali  mafculi  tantum,  non  etiam  fceminar.regiilaritcr, 
t.vuic.  SMcAUtemyitlm^ut  feud.  d*reprf.(.  rnit.  tnpr.  verfus fi!a>ve>K 
dtfocirf.fi er.  Hartman.  Piftor.  hb.  2.  quafi.34.  numer.  $.  &  feqq.  Borch. 
tap.  7  num.jr  Vult.  itb.  e.ftuijcep.f.  wm.tf.  &feqq.  Fachin.  7.  (onirtu.. 
tip.3.  4-  7-  42.  &  43.  Excrptio  cft  in  fcudo  fcemincor  cap.  u4tr>*t% 
fuc.  f*ui. ctp.rnie.de futc.fi .v.cap  t.  $  fit:.dtfu(ctf.ftud.cap.  1.  di  ftuif* 
fct  »i»>.  Piftor-rf.  bc.  numer.  12.  ejr  13.  Vult.  d.toc.  numer.  40.  Fachin.Y» 
Ub.  7.  c*p.j7>  Quandoq;  etiam  pacro  ad  fucccftioncm  fcudi  admit- 
tuntur,  nulliscxtamibusmafailis,f*p./.  §  horq^^.de  huqufti  di- 
repcff.  Piftor.  d. hr.numtr.42.  Scd  anfilia  fcmcl  cxclufa,  fcmpcrcx- 
clufa  ccnfcatur,  dicctur  paulo  poft. 

B.  Pro  ncgatiuatext.eft  mcap.  rnit.de to.qii fibivilltrtd.  rium*fe„ 
tep.rn'u.%  fitj.de fuurf.ftud.cap.t.  deduob  fiatr.acttit.  tnurft.  quzplaw 
cct  Hartmanno  Tiftoris,  tib.  2.  qu*fi.t6.  Mynf  /.  ebf.  74-  Wcfenbec. 
tenf.  74.  num.  iS  Vulr.  cleg  lib.  i.ftud.  cap.  p.  num.  tj,  idq;  cx  triplici  ra> 
tionc.  j.  Qujainfcudis  eft  rcgulu,quodvbicanq;  actumeftma- 
fculum&foeminamfuccedere,  non  cxiftcntc  mafculo  fucecdit  fo**- 
mina,c/  %.fifnrt.o\dtfucttfi.fud.  1.  Vcrtcxt.mr.i.de  ep^qntfibi  &  bt- 
red.fuumnfc.&fctmtn.  3  Quiatalisfccminavenitcxprouldcnthpriw 
mi  inucftit',&  hunc  (ccntuslacob.  dc  Bclu.qui  dicit ,  quod  exiftente 
mafculononfucccdatfo;mini:mortuoautcmmafculo,fucccdat  foe- 
mina, c. i. % fi!ietde  fmc.ftmd.  AtvideSchrad.f.7.f.*.«ftW.i*.Borch. 
t*p  7f^.num.6.  Gaii. 2.obf.t4S.  Fachin. ltb.7.  contrau.c. +j. 

VII. 

Spurijpatri  Tuuticjuam,  A.  matri  vtrb,  vt 
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EX  INSTIT,  IMPER,  i<» 
f$  afiendentibus  per  maternam  lineamcum  a- 
itis  legitime  natis ,  rette fuccedunt,  B.  nifimater 
fit perfona  illuflris,  qu&  alios  liberos  ex  iujlis  nu~ 
ptiis  fufceptos  habeat.  C.  Hinc  illud qu&ritur: 
oAn filis, Jpuria  dos  a  patre  debeatur  ?  Quod  iure 
Qanonicoputzmus.  D. 

A.  Eftcnimisinccrcus,/./^iiriiK-#.D.F»^f^B4Xr.  h'q;  patrcra 
liabere  fpurii  non intelligu ntur ,  §. ptn.  itifl. dt  n»pt.  At multd  minus 
coniundispcrpatcrnamiincamauufccodcntibusfucccdunt:  alita- 
men  a  talibus  xquum  cft,  /.  2.  D.  vndtttgn. 

B.  L.fi  jtsatU ft/uptn.ir,.fif}.DMSC.O'fit:.^.Keu/tn)eptn.inftit.  tod.L 
i.f  +.&  t.D.rndt(0$tt,U.$.2  D.*dSC.Ttr.&  0-fi:.$.vui£.qu*fitG>; Irfttt.di 
juarf.egt.  Gail.  2.  ubfM.  mm.29.  &?ebfttu.  ///.  numjj.tnfir..  Cuiacitu 
/  nbftru.  6.* 

C  <LUtnMpr.C.*dSC>Oifi'.Cum  itaq; iniuriofum cV  infamc fit 
jmilieri  illuftri  fpurios  c(Tc,maior in  ca  obferuatio  caftitatis,  quam  io 
plcbciarcquuitur;  Quocnimnobilior,  cocafliormuliercfledcbct, 
eU.  HftufB^/huptM.in  nud,  &  ibi  Gothuf  cMsc.Q  fic. 

D.  Dos  enim  fucccdit  loco  atimentorum,,  s*^ttnunt.l.uD.frL 
thAtnT.  Alimcnta  autcm  iurc  Canonicofpuriisdibcotur*  ttxt.  in 
{ -tp.<  u  n  hsbiTtr  ,:r  /;  j,  di  te^ut duxtt inntatrim.cjuatn poUwt ptr  tl*' '.  indje 
confcqucnscfl,  patrcm  llliam  fpuriam  loco  alimcntorum  modicje 
dotarc,  im6  ad  hoc  iudicis  officio  corapclli  poflc,  </.r.  tum  bdertt.  Pa- 
norm.cff*/// /.»«/»;./.»« fin.  vol.2.  Dccius  1  onf.  611.  argumcntando ab  ali- 
mcntisaddotcm.  Nic.Ebcrhard. inTopt(.ltg.inle*e,nb4l.mtntu  addo- 
tttx,  num.  4'  &  GaiL  2  obf.SS.  Kcu(h.2.(onfult.f.num.i7. 

VIII. 

ZhQegatosexnefariofS *  damnatocoituafccn- 
dentibusnon fuccedere  certum  efi,  quia  nimirum 
no  habentiura  cognationisvelagnationis:fedap 
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etiam  excludantur  a  fuccepone  tranfuerpt^ 
Imm  ?  controuerjum  eft. 

Etexeludi  vcrius  cft.  Mithcfi\,mfatr*B.fa2*mmmhpruitip,'j,*r2 

tu.  vbi  cxprtrTcdicit ,  fi vterq;  dcfun«5hisncmpc<  &i6quifucccdcre 
Yultjcrdamnatucoirufitnsmis,  vclalterewrum,  quodtunc  inuiceni 
rniilomodofucccdunt:  cum  nonfmt  nominandifratres,  ncccon- 
( iPguinci,  ncc  vtcrimi, §.fin.  Anthmt.  qwf.tttpJ.ta*.  i ffit.  fnt,  Probatur 
autcmharcopiuiohisrationibus.  !.  Subldtofun damento. vtcor- 
ruat.Tdificiumncceffcdt:  natu<aL.rcm<  xcoitu  damn.,to,fiIius  no- 
liiinandusnoncft,  necrcfpe&u  patrifc,  necmatril,  Amhent.  nxrjfar, 
C.detmtfcnapt.vg.l .fi9.C.<ktnd:&v**u.  Ergo  fim-litcrncc  frater 
nccpitruus  inucnictur.  2  SucccfTi  >  defeitur  ordinc  fwcceffTuo, 
/./  $fti  'tmt',D.Ufuu  fi.tdtlt.  Hicautem  dccftii  itium  fu  cccflioriisr 
quiamatrinon  fucccdunt,  muho  minusit.iq;fucccdcnttranfutifa- 
libus,  quibi::  pcr  matrcmconiungnntur:  Y^ti\cr.dt(u((t(t.  Abtntijf. 
tit.  ■tttWnG,  nr.  ;;••  t*n*t.  ititu,  fwmf.j.  J  <  v  -/  Fachin  6.  -on- 
trtv.  #  videtamcn  poitC -uarruu.  Graffam,»e$- nb  wrfit- 
fp. qptfi.jf.  Csttcru mcontraid,qu6ddiximtTS, tt*t et tx*uf<t*o* ,t tn- 
rf,«^ir<*iic»/»u#«ftrf,©ppcrnituraquibufdam;  quodcharitas  in  hoc 
tcrfcw,  vtqui  nonpcceauit,a  pccnalibcr  fitr  &idcircoiivq  ium 
vidtri,  ficiurnvocrilibtrriafuccciTionepatcrna  rcppcllantur  Std  re- 
fpondcndnmcft:  Pcenamnoncftc,  fiis,  qtiinoncft  lcgttiraut,  non 
nabe.-it  ca,quatltinticgitTmorum.  Sicuti  non  cflpeena.  quodnon 
fucctdit  in  rcgnoille  qui  non cft filius Regis.  Tirac.  tt  iL^tnnubt*.  v 
hb.  L7.»hJ[.  t.      pir  tot.Szrmkm  /Jeittt.  %ntetp,t.j.\nfi<u 

IX.  - 
J^Qon  incommode  hic  (ubijcitur:  Quomodo 
parcntibus  fuccedant  Adopttui ,  Emancipati, 
oArrogati,Naturalestantum  ? 

Adoptiui  parentibusadoptiuis  quamdiuin  adoptantis  familia& 
poteftatcfunt,  cum  rcliquislibcris  naturahous  <5c  lcgitimis  fuccc- 
duntcxclufisadoptiuipatris  parentibus.  $.ftdi4&mtd  14.  §.fettkodtt  2. 
Infitt.  deafy.  Oidend.  dtfi.  j.4tJ.j.  Soli  tamen  adoptiuo  nonetiani 
cognatis M vt  aec  v*ori  cius ,  Li9.$.fid  fi^iitm  ^&ibtgi  dt  4<Upr. 

Schncid. 


Digitized  by  Googl» 


IX  INSTIT.    TMPER:    ,  m 

Schnctd.  4dd.$ftd M'U**9  t*fl.d.  .h\  fcudis  hi  nullo  modofuccedut» 
$.4t(»p<ttust  Hdi ft*d.4tf.*§nu»ti9  fit  ht.d6».&  ttpu  v*f.  M.j.fttuL  tit.  26* 
Emancipati  necpatriadoptiuo,/>f .§  fi  .<tttttnptT<mdtKi*4tiontw%C' 
d<4iopt  adnaiuralc  namq;  patremreucrtunturrnifiabafccndctefue- 
ri  nt  a  doptati,&  ermncipatio  naturali  patrc  mortuo  fa<5U  (it ,  d.  I.  vttu 
Schncidwin.  d  §  ftdbodtt.nttm.r.  &  XhnC.w.  2. 1 '  jl  .??  a.tpr.  Arro- 
gati  patri  arrogatorinon  taatum  in  iii  bonis,que_  ad  ipfum  tranirule- 
runt,fedcttaminaliisipl7usarrogantispropriis  omnibusfucccdunt, 
§  ;.lA^i»i.C^iinfuerintemancipaticumcau{aecognitione,tuncfua 
faltcm  bona  emancipato  rcltituuntur,  fi  vero  (inecaufx  cognittone, 
tum  pneter  bona  propria  translata  in  arrogatorcm  quartam  bono- 
rnm  arrogatoris,cx  condi&ionc  Icgis,  D.  Pii  petcrc  poiTunt, 
it  idttpt.S^hncidw.h.in  r.ord.fucctit.dt/mctfi.ltgtt.n.r^..  &  ft^An  fcudis 
hi  fimilitcr  vtadoptati  non  fticccdrmt ,  nifl  ab Imp.  ita admiffa fuerit 
trrogatio.vt  ctiam  in  feudo  fucccderent.Bald.iwd.  S.tdoptiuut 2.  Fsui. 
26.  aut  feudum  ca  conditione  datum  fuerit,  *rg.  tir.4S.drftt1d.n9n  bab. 
pT9pT.ftud.fi if .hb. 2,  Fr*rf  Sonsbec  b.$.dtf  ud.n.6t  autconfuetudine^ca 
fLtutodiucrfam  fitintrodu&um.  Ju  \roit.  ad  <i.§.tdop;  t*u.<  , /j dtfud. 
dtf  F;ad.26.  Schncid.'»f '*fl.Ft*4.^.rf.4.*/.Natura!cs  tantum.lcgitimis 
exta»  tibus  patri  aut  patcrni  gcneris  paren tibus ,  vt  &  cognatis  pror- 
fus  non  fuccedunt,  '.fit.  mpt.C.Un^rJtb.  UotolUo  c.12.  %fi  qt/urttttir*  tf. 
Alimcnta  tamcn  cis  parentcs  prarberc  coguntur,  rf,  Niu.i'?.  c*p.  1.  %.  6. 
NoncxtantibusaurcTnlcgitimisncq;vxorcIegitima,patritnf^xtan- 
tem,hoceft,induasvnicascummatreparticndasfuccedut,rf  SouJo. 
t.t2.%.tguny  2.  nontamcnauo&proauo.  d.  Souttt.  Fp.  Borcholt.  i.dt 
grad.  U  (uc(tff.n*tur<ii.  Gralf.  tn  %.ittCttfio*b intt/i*to,q*4ft.  ii  *4m>.j.  Si 
vcrolibcri  nituralcs  cx  dincrfii  conctibinisquasqurs  habuit,  fue- 
runtprocrcati,omnifucccfnonisbcncficioijfpoliantur,rf.  So#.  fy.  r. 
I2.%  fivv$tffuf»j.  Matri  tamen  vt&afccndcntibusper  lincam  matcr- 
nam  ctiam  vnacum  Iberis  natura  logitimis.  quin  naturaics  fucccdar» 
nihil  obitabit,idq;  ex  SC  Orficiano  « u^imcyUsfitt.dt  SL.Orfi; adco 
vt  fi  mater  reliquiveafccndentf  s  per  ttflamtntum  cos  indignccxclu- 
derc  voluerint.  qucrelainefliciofi  deiureipfis  non  dt  nci*ctur,'.^.D. 
ditncf.tt/i4m.Schna&vr.4<i§  n*n  ttuu*r  tn.4  1  (itt.coi.Vox iier. dtfucctfi. 
ai> : n tftMh.2.4*  fact tfj  fH.U4t concl.  2.  p. tj.  B  xc h. dtfuc •  tfi. It b.* j/.Vau d. 
i.qutfl  29.  GnfC.inft.fuie  f.ibivttfi.  i.  21. «./.  Quomodoprztcrcafilc- 
tcdantadopuuJ&lcgitimati,vidcfupraara»^^^<«rfw,^^  47  V* 
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x. 

Denique  pro  conclujione  primi  fuccedendi 
modiyfuccepomm  emfmodtliberorumper ftatu* 
tumtollipoffe,  contra  quofdam  Dd.negamta. 

Qtn.it.  Leuit.  2$.  Hmxn.  NoueH.  1.  in  pr.  VJov.  18  c.  1. 1  fcriptt.  D.  vndt 
I  K  t.  €%m  rtttisnp.  dt  bcn.  d*mn*t.\un&.  §  ftdmra,  Infltr.  dtiurt  N'*f.  Gtn. 
CSr  C«*.  Gomct*.  /.  wr.  rtf.  1. 1.  nn.  2.  ele&niift»:}.  Non  obflat,quo<i 
mortuopatrcfamiliaseiusiucccfljo.ex  l.ia.tab.quarcftparsiurisfcri- 
p t  i  dclata  cft  fuis  bcrcdibus,  'npr.  infltt.  b.  ac  pruindc  iurc  ciuili  vclut 
jtatutisciuitatum  tolli  po(Tc,*ff. $.  fedsznvtenis.  hfiit.  d:  Uj^t. eg>.  tut. 
rum  cn,qua?iurisfunt  naturarmaioris  obfcruantiac  &confirmationi$ 
causa fcnpto  comprehendi  poiTunt, a r%.  1. 6.  <i*  lufi.  &  Ur.  vt  01  igo  ta- 
mcn corum  pcr  hoc  non  immutctur.  Scd  dicat quisj Ea  aux imis na- 
jturacftint,nontolH,<*  §. Std r.sutniir. \\h fucccifio autcm  tuitaliquan.- 
doJcgcpublicafublatainpctfona  filiorurncnuiHip^toru:1),*.  tnntn- 
fipati.  mfi  t.b.  §  tmanctpttes.  infltt.dt  Infttt./r  rxb.it  ■Jch.ltc  m  in  pcrfo- 
(nafilioruiri&  Bliarum,  quando  dc  fuccc.fionc  matris  agerctur. 
Infl.dtSC.  Tf>/^£'.quoniam  ealiberosin  potcftatc  non  habcrct,  §./(?-  • 
tntne.  lr.fi, c.  dt  odept.  Huic  rcfpondcndum,  kg.  1 2.  tab.in  tolicndis iiiis 
fucceilienibusnon  mcrcciuili  fubnixam  cifc  rationc,  fed confcrua- 
tioncvtilitatispublicae,  quod  ea  res  (imul  ad  tuendam  familiarurri 
d'gnitatea  &  totiusimpcrii  amplitudine  pcrtincre  vidcrctur.  Idco- 
ijuenonmirum,(ifupcriorlcx  inferiorialiquidderogctinccrtispar- 
tibus,nam  fueccflioncm  iibcrorum  in  gencrc toto  nc illa  quidcm lc?c 
fuftulit,cum&libertasmulxismodistoiJatur,  S.ptn.  lnftn.dtinr.ptrf. 
Etrcrumdominiaamittantur,  tot.tit.de  v:ump.  Nec  obftat.  QtK>d 
Filiifuife  abftincre-poflmta  fucccflionc  paterna,$./*r,  inft.dtbaed. 
quel.  &  diff quod  fierinon  poiTct,niurcnaturaIifuccedcrcnt,qui;  ps 
ea,quxnaturalimodofiunt,fcmpcrcodcm  modorwnt.  Nam  dcfe- 
runturquidem  fucccflioncs  parentum  iiberisiurc  naturali  .fcdnon 
mcquiruntur codem  iurc, cum  acquilitioncm  eam ,  qux fit pcr  c o n ti- 
iiuationcmdominii,lcxfibiarrogct  l.mfuutt.dtltk&  poflb.c^uzno^ux 
Wioncxneius  rci  ±  iurc  natur*  arccffat  ibidcm,  alias  nonpotuiflct 
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ftJaarqutrcmliratica  Prartore  mutart.Nofltamcnnegarfpoteftfuc- 
ccfTtontmodum  ftatuta  prarfinire  poTfc,  4^.5  '»><M^n.  l*fta*b,t* 
Gail.  j  -1*/: ijj.  My nf  j.cbf.  &  6, Grafl".  M&fgM»*,  4.4* 
Chtflct. 4t port. u  16. 1» tr. Diflf  Schur  fE  r#*f.  1.  cn^  j/.  kainald. CorC 
/.  ixd  g.  (, a*.allcgati pcr  Gail.  4.2.  »ty./22.nu>r,.p. 

-     XI/  ^ 

SidefunCloliberinon  fint>quihereditate  poti- 
antur  ,  in  fecundo  ordine  vocantur  parentes. 
Quomodo  vcro  naturales&legittmi?  Adoptiw? 
Naturales  tantum  ?  cjuomodo  parentes Jucce- 
duntexincefuojb^f  damnatocoitu  natis  ? 

In  hocordinc  non  fcxus  necpamzpoteftatis  habctur  difTcrcnti^t, 
fcd  uuiciufdcmgra<tu*  funt,arqualitcrad  fucceffionem  vcniunt.  Di- 
uertigradusfi  qui  funt,prior  gradu  remotiorcm  cxcludit,  Auth.  ttfl 
f atrts  fratrutp^.  c.  r!t Ugt.htrcd.  Nullum  cnim  hicrcprarfentatioms 
iushabctlocum.  Namcontra  naturam  eft,vrauus  repra?fcntctpa- 
trcm,  fuum  filium  tancjuam  ab  co  gcnitus,N,?«0.  ///.  t.  j.  Avtb.  dtfun^ 
SLt.  C.adSC.T  njti.  Primum  itaquc  pater&mater  foli  exclufis  auis 
patcrno  &  materno  fucccdunt,  in  tantum,vt  mortua  matrc  patcr  auu 
matcrnum  ctiam,quoad  bona,quar  cx  linca  matcrna  pcrucncrunt,  & 
vicevcrfi,rnortuopatrcmatcrauumpatcrnum  ctiamcjuoad  patcrna 
«xcludit.gl  comm.  approbata,m  d.  A%ib.  dt fitrMo ,vttb.gtadwi& 4, 
Ko  tt  0.  11$.  \~e>  b.  voxttr.f.  S  J;  ncid\r.  Infl.  dt  (ti.tr  d.futttd.  num.20.  &  j/. 
}tijnCS*rffiss,  Forftcr.W  j.dtftuc.  r.+.n.d.  e^/fyf.Fachin  6.c%yntr.4% 
VideP.  Grcgor.  Tholof.M.  4S>  ij*t*g>  <*9>  W*«  ">  Extantibus  vcr6 
fratribuscVfororibus  dcfunfto  vtrtnqueconiunftis,  parcntcs  cum 
his  in  capita  ,  cum  horum  vcro  filiis  proptcr  ius  reprarfcntationis 
in  ftirpcs  fuccedunt ,  4.  Autb.  4^n&%&  I.  rlt.  C.  ad  SC.  TtrtjB.  N*- 
*tB.tif.tap.2.Nyutu\  2.  tap,  /.  vtcrinos  autem  &  confanguincos  fra- 
trcs  vna  cum  parcntibus  vcl  reliquis  afcendentibus  admittendos 
non  putamus  ,  4.  NautB.  itt.  tap.  2.  &  4.  A*tb.  dtfunfa.  Wcfenbcc. 
infarat.  D.  itgrad.  &  aJfio.  numtr.  //.    Patre  &  matre  non  cxi- 
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ftrntibus,a!ii  fupcriores  auus  &  auia  ad  ficcetTionem  admittuntuf 
vnacurafratribus,vtrinqueconiundtis,pcr  capitahcrcditatediuifa* 
Borchott.  mRukr,  dtfncttp.d;ttni.p^.  220A1  cum  afccndentib.  folt  fra- 
ti  um  ac  (or oru rhlibcri  exftan  t  tuqc  ex  fcnten tia Cuiacii ,  '*  i. NoutQ. 
//*.foliafccndcntcsfucccdutir,quamfentcnti3m  veriorctn  dicitCo- 
uarr.  h>c  n.j  Borch.  d.  Rubr.p^.  226.  Pater  adoptiuus  filio  fuo  adopti- 
110  ,  qsc;n  mortis  tcmporc  in  ipflus  notcftatc  fiabuit ,  ficut  arro- 
giiorltliopubcriarro^jto  fucecuor  lceittmtiscft>l*^tt.f.  j.C.dtti- 
9pt.  Ei  vet  o  oui  tpfius  poteftatcm  cxceflit , tiercs  ncutiquam  erit , 
&  /4 J  njit t .  f. .  Parcn tcs  n  at u  ral  os  I  i  i  s  fu  1  s  I  egi  t  i  m  a  t  is  sr  cj  u  e*  y  t  n at  u  ra- 
ics  & Jcgitimi,  SmtU.  Sp.  Non  lcgitimatis  vcro  a*ipe  vt  hi  i!l's  in 
duabusvncii;paterciuf»cdcf.enJ.ntcs,matcr  a>utcm  ciufvc  afccn- 
dcntcsinfo!idumfucccdunt,fif  NrttB  S9  t.it.&l  1  &  z.C.b.  '.Sunt 
cnim  fuccciTioncs  vicitfirudmari.T. , \u  proutquifq;  fur cedit ,  fl\  &  gi 
furccditurJtcmc|;afuccUTioncrepc!J;tur,^/«M/'.r.^/.j?^  lA. 
Natisexinccduolb&damnatocottUjparentes  fucccflorc*  non  funt» 
pcrrationcmiam  didam.Tvepcl!;turauttmmattraf<itcelTton.vttan- 
iicnsad  fccunda  vora,nccpctcnsiiIio  impubcri  turorcm ,/.  wmtm& 
c.  fid  sc.  TtnjrS.  aut  in  locum  rcmoti  alium  p^trrencgligcns.S.pin. 
Jn/7.  tod.  prarfcrtim  vero  ftmatcrimpubcri  fifiotn  tcflamento  fubfti- 
tutafit,  NoutR.22.  (.  40.  Itcm  obtiiut,  fi  luxuriosc  vixcrit,  ghfi.  /» /. 
nutr.C.b.t. 

2 II. 

Sinon  reperianturper  lineam  rettam  dcfun- 
ffoconiunftt,  vocantur  tertio  loco  excognato- 
rum  ordine,  qut  a  latere  feuex  tranfuerfo  defm* 
fium.atttngut,  &  bonainteflato  defuncltfratres 
*vtrtnque  coniuncii  in  cafxta  partimtur.  Hts 
proximifuntfratrum  fiUiydequibut  controuer- 
tttur,an  fi hifoltftnt,infltrjpes,4n  fjero  tn  capita 
(ucccdant ? 

Dcfi- 
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Dcficicntibus,dercendcntib.&arccndcntil3us,rucccduntdcmurri 
coilatcralcs,  &  quidcm  primo  fratrcs  &  fororcs.  Et  quidcm  fratcr  fi- 
ue  foror  vtrinquc  coniun&a,  fuccedit  defunclo  fimu!  cum  auo ,  VJnk 
t/j.  cap.  *.  Couarr.  di  (u  c  tfi.  ab  tnteff.  nu.  f.  Fachin.  itb.  6.  cortr  u.  cap.  7. 
Soli  fratrum  filii  fi  exftent,  nullo  fratre  fupcrftitc  ab  afccndcntibus 
cxcludantur.  Quianufquamtraditum  efl,  quoddcficicntibusfratri- 
busacfororibusdcfunc5ti,pratmortui  rratris libcri  cum  afccndcnti- 
busadhcreditatcm  admittidcbeant.Cuiat.iwNtjv.  1/8.  Borc :h.  degra- 
dtb.pag.219.  Non  obfiat  NouelIa/i7.  quia  ea  expreficloquiturin  co 
cafu,quo  dcfun&us  rcliquit  afccndcntcs  &  fratrcs  ac  fororcs  cx  vtro- 
quc  p.ircntclibi coniundosconiunctafve,& pra'tnortui fratris codc 
iurc  fibi  coniun&i  libcros.  Vidctamcn  Schncidw.m.?.  crd.fucccfl.  htu 
29.  Forftcr. d.tall. U>. 7.<*P>7* «Wfc  j.  Fratrcs  quoq;  ab  vno  tantum 
htercdcfun&oconiun<ftos,afccndcntesnon excludunt.  Ho*.t/8.c.2. 
ib  yft  g;urdtfu>Mui,&. r.  Wurmb.  tit.  41.  obf.j.  &  6.  Forfter.rf.  hb.  7.C8, 
teum.i.  Fjchin.rf.ffl»  trctt.  f.Idcmdiccndumdefratribusexaltcrotan- 
tum  parcntedcfunc"toiunc5Hs,quitamcn  fanguirfis  vinculo  parenti- 
bus  coniunguntur,  ptf  Autb.dtfunclo.  C.ad  SC.  TcrfjB.  NMT«  118.  cVibi 
Cuiat.Borch.d.  ltcp,pag.  224..  At  vidcSchurrT.a/r./.  couf.  j.&  conf.pt. 
hocr.Hectf.  i8f.  num.4.  Sed  qwd  dctndum  dt  duorum  vtl  pturium  fratrum 
fi  tu}  Si foli fint, in  capita eos fucccdcrcdcbcrc  Carolina  conftit.  fan- 
citum eft, in ComitiisSpircnfibus  anno  if29.Ec quidcm iurc Digctt. 
&  Cod.non  in  ftirpcs ,  fcd  in  capira  quoq;  fuccedi  nt ,  /.  /.  §.  fin.fi pars 
btrtd.pt'. 1. 2.  §.b4cberttUt4t,tkibiGoi[\oi'.d<fuu  &  Ug.t.  btrtd.  '.fi 
3.  C.  dt  legtt.  btrtd.  L  hgt  12.  tab.  14.  §.  /.  /.  mtmir.imu*       1  ttm  auttm  3.  C. 
d.  ttt.  §.     rri  m.  Inft.  dt  Itgit.  tgn.fuccefi.  Pro  qua  fentcncia  clcgantiiTi- 
mc  difputat  Zaf  m ;nttDtclib.'ur.fir>g. mik$ fol. 7/.  &  tntpir.fcud. p. 8  Do- 
nc      '•*■.». w.^.Cofial.ia/.  /  St.mttrdum  Prator.D.fipars  hirtd.pttat.\i'c- 
fcnb.  «n  t.!um  f  l     Infitt.  d.  r.Cuiac.  HitttU.  118.  &  2.  feud.  //.  Mynf./. 
obj.y*.  Hotom.i// </.  14.  Deficicntibus  porro  vtrinquc  coniuncTtis 
exvno  latcrc  coniun&i  hcrcdes  ab  intcuato  cxiftunt,  S.fidtfunclii.', 
tbi,  hu  vtrb nonfubfifitnubut.  NoutB.  118.  t't,  vtlfi ttiam  ngn.  C.comm.  dt fuc- 
u/s.hz tamcn vtconfanguiaci in bonis patcrnis,  vtcriniin  matcrnisj 
in.iliundcquarfitis  paritcr  admittantur.  Cuiac  Sou  S^.S.phrtmanttm- 
otu l. 4t tmannpatu t). $.fi-, vbi  Goth. C.dc i  g  t.  bt; Fodtcr. hb.8.i.$, 
ttum.  2.  &4.RorQt\.dtfud.cap.7.t>.2.n.*t.  &  tr%8.  dt grad.b.  pat*.  238. 
At  vidc  Fachin.  ^.rpWrffK.^olUratrcsfratiumquc  filiosreliqui  col- 
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latcrales,omnesquicunqucfunt  gradu  proximioreshcreditatcmi* 
capitadiftribuendamacquirunt,^«f6.j>«^/^^ 
b*rtd.Quo  loco  diftin&ionem  illam,vtrum  fcilicet  confi  nguinci  col- 
latcralesdcfun&oexvtroq;  latcre  coniunc"tifint,aney  vnotanturn 
minimc  ncceflTariam  eftecenfcmus,  ex  do&rina,Br.i«/.  pofi  confanp.  $. 
le£itma.D.de(uis&legit.  Nam  inhisfola  gradus  prarrogatiua  conti- 
dcratur,nihilvltra,  vidcBorchoIt.«iff4d,^r4ii.  Fachin.  tf.  rpiwm 
j.Vaud./. 

XIII. 

Suicefione  naturali  tn  vniuerfum  defciente 
locum  habet  ciuilis  ,  eafyeft patroni ,  coniugis, 
confertis,  & fifci.  A.  H ic  qmripotcfl :  njtrum 
rvxor>qu&mortuo  demum  martto  infert  dotcm, 
tfflbt  dotalittum  conflituipetttflt  audienda  ?B. 

A.  Succcffio  patroni  propter  fublatum  fcruitutis  &  Gc  manu- 
roilTionisvfumhodicceflat,§.<f.&ibiSchncidw.«.  lnft:t.  itrut  t£* 
libtrt.  Cuiac.  20.  obf.  Coniux  inops  vcl  indotata  bodicmarito  di- 
uitc dcccdcntc  cjuartam  partem  cx  bonis  mariti  confcquitur,  li  trcs 
vc!  paucioresrcliqucrit  liberos ,  fi  plures ,  virilem  portioncm ,  quan- 
tum  fc.  vnus cx  liberis  confequitur.  Autb,  Pratertd.  C.  vnit  vir  &  w. 
Nou.  117, cap.j,& N?«.  jj. Cdp. 6.  Forftcr.  bh. y.itfuccrfi.  ;ap.  4-  Ifttd  fi 
maritusminusquarta  partcvxoriinteftamcnto  rcIiquitTct ,  ac  fimul 
prohibuirTct,ne  pius  pcteret;  nihiiominus  tamen  vxor  contra  volun- 
tatem  mariti  poteft  fuppletionem  quartar  partis  totius  hercditatis  pc  - 
tcvc,c.Autbcut.prdtered,mfiu.&c  imputabiturlegatum  in  talem  portio- 
ncm,  d.  Auth.prdtertd,m  Auth.  dt exbib.  rek.  iu  f .  qmnitm  vero,  ibi,  dkt  ali* 
qutmpdrtem  inftttutioum ,  inftitutio  enim  prarfupponit  tcftamentum 
conditum,/.  bdreditdt.  C.  de  codmU.  text.  exprefi.  m  Autb,  vt  licedt  matn  & 
auid,  $.qmaveiblegem.vtrfic.&dliam.Ex  quo  patct,muIicrcmcxiutTu 
legisomninohabcrccamquartametiara  contra  mariti  voluntatcm. 
GralT  qudfl.  39.  nj.  Forfter.<i.  lib.p.  f./.vbi contraria  difloluit.  Quin 
arapliusadcd  muJicrintcgramquartamillam  vcl  virilcm  habebit,vt 
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*!ienatabonaamarito  reuocare  poflit ,  aH  fuppletionem  quartarvcl 
viri\i$,l.omnist7.$'L*ci»>f>Q!uwfT4iHi.  cttd.  nifi  maritus  neceflitate 
CQiftiisdhbonaiilicniiTct,  dT%.  t.  /.  C.dt  putr.qut  fi(.  difl.  Forftcr.</./& 
p^4p.6.Qux2utem diximus de  vxore inope, obtinent  etiam  tn mari- 
toinope,cuiquoq;debcturbonorum  quarta,fi  vxordiucsdccedat. 
Neu.  jj.c.  6.  vtrf.  ettam  bt. .Gail  2.  obf.  qi.  nu.  f, Inops  c cn fct u r  v.  r ci i 6t i 
vxor,  fi  abfq;  dotc  matrimonium  fuerit  contra&um,  tametfi  patrcm 
habetdiuitcm,cuius  hercditatem  fpcrat,*^.  1.4.  $./.  dtnoxdl.  acl.  Gail. 
^.obf.Si.nu.s.  Prztereamoriente  Decurionc  inteftato  nuliis  rcli&is 
bcredib.  curia,  in  qua  ipfe  fuerat,  ei  fuccedit ,  /.  mttftdtttum  4-C.debe- 
rtd.dtcution.fimilitcr  ei,qui  fe  Ecclefiar  aut  moiialtcrio  alicui  dcuouit, 
Ecclefiaaut  monafteriuin  heres  c{xtt.fiquitpttibyttt.  Cdt  Bpifc.  &  Cltr. 
In  pratdi&orum  omnium  dcfc&um  vltimoloco  ex  L.Iul.Caduciariaa 
(  qua  fuitcautum,vt  vacanuaboriadeficientib.  hcredib  aut  tcflamc'- 
tariis  autlegitimis  ai  fifcum  pertineant,)  fucccdit  fifcus,/.  t.ptn.& fiu* 
C.  dt  kon.  vdcanr.lib.  10.  fcd  non  nifi  intra  quadricnnium  bonorumil- 
loru m  agnitio  ab  ipfo fa&a fuerit,  Ut.C.dt  quddfttn.  prdfcript.  Lptn.  C. 
dt  bon.  Vdiunt.L  44.  tddtm.  dt  fidtit.  Itbert.  Quandoq;  au  1 6  exdudit  p  ro- 
piorcs,puta,fi  hcrcdkatis fadifintin capaccs.Vidcm. ^  iMi.i4w.il w/fr, 
bond  tUmndtotum.  C.dtbon.  prdfttpt.  Hcreditates  tamcn ,  quxfiliisre- 
i>clliumdeferuntur,nonfifco,fedprox4mioribus  ab  intcitato  veni- 
entibusapplicari,dcfcnditMenoch.t#B/T^7;.».^.W./.  quem  fequi- 
tur  Fachin.?.r«»rr«^j#.Tritorcm  non  praferri  fifco  in  bonis  pupilli, 
tradidcrcTiraq.;«fr./4  mort.  fatfit  ItVtf.  m  l.pdtt.dtil.  / 4. *>***. 4+ & /. 
Mollcr.4.ftmtft,  vlt.  in fin.  At  vijc  Pcreg.  dt  luttb. fifci,  bk.  4.  tvt*$.  n.  1  s. 
Caualc.  dt  tut.  &  cutdt.  nu,  236, 

B.  Licetin  vtramq; partem  cx iureciuiti  non  dcfiatrationes :  ii 
tamen  vnacumdote,idquodintcrefl  dotem  f«o  temporceffefblu- 
tem,ofTcrat, confuetudo  vxori patrocinatur.  Hartman.  Pii lor is, Ub.  /. 
q  j  Wcfctib.conf.26.nu.27.  Siverodosconftantc  matrimoniore&e 
fit  illau,  ele&io  datur  vxori,vtrum  vclit  pcterc  dotcm  an  dotaiitium, 
VideSchncidN^.  dt  fuuejf.mttt  vir.  &  vxtt.  Coler.  dt  pttctfi.  execut.  p. 
1,  c*p.  j.  num.24S.  Sed  etfi  extitcrint  heredes  lcgitimi ,  fifcus  non- 
nunquam  exclufis  illis  fuccedit ,  aut  fi  ii  fint  tales,  qui  hereditete 
indignifunt,vtpotecriminelaefz  maieftatis  condcmnati ,  S.interdum 
j.  Infttt.ba. Schvcid\r. Inft. b.  dt  fuatff.  fifci, num.12.  aut  pcrducllionis , 
item  hxrefcos ,  c,  txsmmunkumm*  $.  dmnstu  txt.  dt  bmt.  vt  Sc  qui 
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non  vindicurunt  ncccm  dcfuncti, !.  t.b>pr.  P.  dtiu*efici,t§t.  tit.  D.  a{ 
SC.iyQtn.  1. 1.  C.dtH*t<i'itk.xt  md  %  .  atit  ctiamfidigni,tcmporetamcn 
cxclufi  funt,  l  t.de  futctfS.tdxtl.  Borcholt.  Je orad.  ptp.  26:  ldem  iuris 
olim  in  bonis  damnatorum  praecognatis  habebat  fifcusihodie  tamen 
proximtscognatiseaccdunt,cxccpto  criinine  \x(x  maiefhtis,  Autb. 
t  r  t  ■limni:<Aun>.C.'tt  btnitdjwrkHu.  Hoc  vltimo  addcndum  cft ;  (i  bo- 
nadcfundiindiuerfisdiftraftibus  ftta  funt,immobiiia  adcuiuftjue 
tcrriturij,inquocunqucfitafunt  ,pcrtinerc,  mobiliavcro  &  debita, 
ctiamli  in  alicnotcrritorio  fita, ad  fifcum  illius territorij ,  vbi  defun- 
*  &tisdomicilium  habuit,fpcclarc.  Zaf  hbr.t.cttnftl.  17.  wtm.  j.Borch. 
dtgtad.ptg.  261.  &  t.  vnie.  <ji*  fint  regAtu,  nu.67.  vidc  itb.  2.  de  iuttfdM.fi- 
tuU  c.  7.  mtmb.  t.  n.  tgt.  & jetjq. 

XIV, 

Dcat!L  Etegansqiufiio  eTi:  An  ,ficut  libcrtus fuo  vfr 
Eber».  qh patrono  opcras  prtxfikre  cogitur,{ic  vafaUns 
etiarn propriisfumptibus  tcneatur  feruirc  domi- 
no  ?  A.Jtem,  anficut  Patronns  vnifiliorumaf 
fignarc  potefi  libcrtum  ,  fic pater etiam  vnifilia- 
rumpofiitprdcgarc  & afiignarefeHdumtttavt 
vmfilioduizpartes  >alteri  tcrtia  pars  feudiafii- 
gnetur  ?  B. 

A.  Schneidw.  lnff.de  ferutlirognut.  cum  alijs  Dd.dicit,vidcndum 
e(rccxtcnoi  cinueflicura?,cuiusimpcnfis  fcruitium  lit  pntflandum, 
illiulcjucobfcruandum  ciTc,4r£.$.  pnttrej,  qmd  f.titttifliiura^nvftb. 
feud.  Autindchoc  non  apparct,  tunc  fi  vafallus  eft  diucs,  vafailum 
proprijsfumptibustcncrifcruircdomino,  fccus  fi  fit  panpcr>4^.£ 
tm  o.ilvs  cwi2.  B.  ftqq.  D.</^^r«Mtrf.vidcpluiib.&clcgant.Schneid. 
dJo:o.a\\\d  dcconfuctudinc  nuncobfcructur. 

B.  Et  patri  hoc  non  hccrc  vcrius  cfl.  Quia  nulia  dcfun&t  ordi- 
aatioin  feudovalet,  »'f  mt.t.de (uxtjf.f.ud.  Ergo  ncc  illa  valcbit,  qua 
? nicx  filiisfcudumprxlcgauerit.    Et  patris  omne  ius  cjuod  habct 
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in  fcrdo,  morte  ciuscxrnpiirur.&nliisdcfcrtur^quicKConceflione 
vocatiiiint.  Nemoautcm lcgarcpotcftius, quodmortcfuaperitu- 
rum  cft,  /.  vrorptiTut ,  C.  rfr  /<gu/.  plurcs  rationcs  videapud  Fachtn.<f» 
twHou.62.  Clarus,  %.ftudum^U4^o.  num.*.  Gail. /J/.  •*/•'  'JJ- 
MNB.  10.  Et  ha?c cft communis  fcntcntia,  tcftc  ZaC.de ftudutn  Stp*rte,m 
3.  panuula.verf.  ie h**.t  fvtvr.  Guiac.  tn comment.  Mbr.  +.fe*d. M.J4. 
Idcm  cftin  emphyteufi.  Fachin.  6.  controu.  ^.vide  Vult,  Itb.t.fmtL 
cap.p.  hUh.79. 

XV. 

(um (uperius  dtclum  fitde  iure  primogenitu- 
r^placutt fobnettcre  hanc  qmfitonem.  7  rimo- 
gemtus delttto  fuo primcgenituraius  perdtdjt,  & 
Jeruus  pwn&eftfaclus:  Ouidfirefiituaturbene* 
ficto  prinapis,rccupcratneiura  omtjfa  ? 

Rcfpondcmus,rcftitutionernconfiderari,  vcl  pcr  fc,vel  peracci- 
dcns  tptimoftjtuiuraamitfi  rccupcrari  dicimus:  Bcncficium  cnim 
Impcfatpris,  quoda  diuina  fcilicct  ciusindi>l^ctiaproficifcitur,qu5 
p!t  nifllmc  in  tcrprcrnri  dcbcmus :  Po/leriori  cafu  diftinguimus,  ver- 
t.mirncinco  prxiudicium  naturalis&Icgitimifucccflbris  ,an  non: 
vt  hoc  quoq;  cafu  &:contra  fsfcum  rcftitutio  plene  fit  intcrprctanda: 
illc  vcro  ncquaquam,  cum  id  in  omni  impcrio  tyrranidcm  fapiat  vi- 
dcqu3?dixi,  vci./.f.j.dfft  fin.ioncl.  22.  Qinbusaddc  Fachin./,k?.rtf»- 
trot.  17.  Mynf.  t  §.  r.i>jfiv.tir./2.hb.t.&ai  multumrcfcrreputant,  vt 
princcps  vtaturin  rcflitucdo,verbo,»odtt/^rr/:an  vero  vcrbor*/rVwf» 
vt  patct#f*  tB-wtii cn£'.20.Scd  quidam  cxiftimantvidendum  cife, an 
n  ftitutio  fit  fpccialis,  an  vcro  gcncralis :  Illam,  vti  ftricle  accipitur, 
ita  pccnxtamum  grjtiam  fdcere,&  rcditum  in  patriamreftitucre,/. 
tuttr.+J.fndtnuk  f.l.  i<r»trra'it  7,C.de{int.potfJ.4..C.de  fon.prof.rtp  athanc 
gcncra'cm,  qua:  in  infinitum  conccpta  cft,plcni/fimam  &  latiflimam 
efle,adeoq;  ad  patriam  potcftatcm  &ca:tcra  omnia  pcrtincrc,/.#./.r/f. 
C  4tfe.rn.fnff  .2.1)  r></.imd&bona  intereaalienata  comprchcndere, 
qua&bannitusimperiipoftreftitutionemomniarccuperat.Gail./^ 
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j.dtPP.  c*p.  ip.nnm.t.  &fiqq.%off.i9pr*ff.  ctmieuttt  dt  tmtfaxfihiU* 
mcnt.princ.  num.  ti.  &  ftqq. 

XVL 

Btobiig..  Locum  de  cUivationibus ,  ad  traclatum  re~ 
rum.non  etiam  adperjonarum/vtt  necad  afito* 
num  iura  pertinerejiatutmus, 

Obligationcs  pertincread  fecundum  obie&um ,  probat  §.  /.  Inftit, 
dtreb.torp. &  i»corp.§.fin.lnft.dt vfu  ejr bobitAttone,$. i.lnft.b.  Pcr  eas  enitn 
iusad  rcm  confequcndam  nobis  acquiritur,  &  fcmpcr  dc  rc  vcl  fa&o 
principaliter  interpoauntur,&  refoluta  diffoluuntur,ctiam  pcrfona 
oolente,  §Mem  perucctptiUtienem.  lnfiit.Quib.mod.toll.obl.g.  Adcoq; 
obligationcsadhocinuenta?,vt  quifq;acquirat,quod  fua  intcreft 
jo.lttfi.de  mMtil.fttp.vti  quoq;  obligatio  bona  creditoris  augct.at  dcbi- 
jtt^Qnzm\iwit.Ua.ejrft4.L49  &tbtiMerpp  de  vtrb.fan.  Imoetiarn. 
iine  obligationc  pcrfonae  ratione  rei  tantum  frpius  fubfiftunt,  vt  pa- 
tct  cx  quafi  cQnKr±€t\h\\SyLfu*icfum.+6.dtabl.&  Ad.vou  caulacxcepta, 
vbinonres,  fcd  perfona  obligatur,/.  i.  depeUn.it,    Adius  perfonap 
nonrcfcrturobligatio,  quiailiud  iusagitde  llatu  fcu  conditioncfic 
qualitateper£bnarura&dir]Fcrcntiis,quatcnusliberi  vclferui,&c  ci- 
uesvelpercgrini,  t9t.tit.infl.  ^/./.^/f4rfom.flatusautcm,incapit« 
dcfideratur,quodconfiftit,  in  libcrtatc,  ciuitate&  familia,  tot.  t$t. 
lnfi.de  cap.dmtnuit.  Taicm  verd  dtfFerentiam  non  inducit  obliga- 
tio ;  vti  ncc obligatione  ius  libcrtatis  minuitur ,  /» 2.  $. D.  qusr. ref, 
ud.mmdet.  Etin  obligationibus  nontampcrfonaobligatur.quarrt 
rcs,  ideoq;  refolutaiploiurccontingit  liberatio.  Sic  obligati®  non 
indiicitur,  priufquam  conucnerit  dc  re,  vt  in  emptione  de  pretio 
fcmercc,  in  Iocationc  de  re  &mercede,&c.  Sic  in  obligationibus  . 
realibus  aonobligamur  ,nifircs  intcruencrit  &  dctur:  nuda  cnim 
conuentio  contrancntium  non  parit  mutuum.Et  obligatio  inftitui- 
turpropterrem,&  propter  quod  vnumquodq;cfttaIe,  illud  magis 
efttale.  Adiuraadionumnonreferriobligationcra,patct  txtu,;up, 
fitrtb.twrp.&morp, 

XVII.  . 

fffi  autem  obligatio  vel  naturalis  velctuilis : 
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^De  naturali  qmritwr,  an  ea  per  legem  velper- 
[criptwne perimipopt  ?  A.]tem,an  ex pollicita- 
tione  detur  obligatio.  B. 

A.  Ius,  inquoc  Wigntiointroclucitur,  vclcflnaturalis  arquita^ 
Vcliusciuile:  vnde  aliaobligatio  naturaIis,a!iaciuilis,/.yS)Si<cM<^ar.;^. 
dt  aindtS.mdeb.  Kqma naturalu  /o.  ad SC.  Ma  r^.Ciuilis  obligatio  cftiuris 
vinculum,quonecem^atcaftringimuraIicuius  rci  folucndz,  fccun- 
dum  noftrarciuitatisiura ,  §.i.lnfl.deebltgat.  Naturalisobligatiocft, 
quaquisaftringitur  ad  foluendum  id,  quoddcbetnaturalitcr, /.)?/- 
i*nmpf.§.  naturalu^de  folutXcumampttm  U-  §•  i.dtrtg.tur.  t.ftd  etfiij.  % 
tenfutmt.de  petit.htTed.Eiobli^tto  naturalis,an  tolli  poflit  per  legem 
vcl  prxfcriptioncm  ?  quarftionis  cft.  Quod  negant  Bald.  wautb.ad 
ba  ,  C.  de  vjmi».  Franc.  Balb  dtprafcnpr.  tnt.par.  quafl.6.  adfinemy  Cor- 
neus Qmalcgesciuilcs,qua:pra?{criptiones  induxerunt, 
nonpotucrunt  pcrimcrc  iura  naturalia,/.* a* caufas  D.<Utap.dmm*U 
iura  fangmnu ,  vbi  Dccius  &  Cagnol.D.ir  re%.  iur.S.  fednaturatia,  \nfhu 
d< ibfi.  & iw.  Prxterca  talis  naturalis  obligatio oritur  cx  iure gcntium 
primaeuo,  quod  etiam  ius  naturalc  appcliatur ,  /.  /.  D.  dtpad.t.  i.  e»d.  §. 
per-t7*ditioMw>\r,f(it.dtTtr.dtml.  EttaJeiusgcntium primaruum,  quod 
fuadet  docetq;  pactiones  ac  conuentiones  cuftodiri ,  eft  &  dicitnr  ius 
naturaie  rcfpt&u  humani  generis :  Hrg6  talis  obiigatio  naturalis cx 
hociurcgcntium  primaruo,  &fic  naturaliortaperiusciuileperimi 
non eft po/Ttbilc,  & iic ntc  pcr  pcrfcriptiones eoiurcciuili  ortas.  At 
hasrationcsdocVtlTinic  impugiiatFcrd.  V^.(c^.2.tlluft.j.fs.  vide  Vige- 

•-lium,?*  /.fo«fr./i^./.c^./.*f^.Bronch-4  ^fftrt.s?» 

B.  Quamuis  cxnudapollicitationc  fine  caufa  fafta,  rcgulari- 
ter  non  oritur  obligatio,  /.  /.  §.  nonfemper ,  D.  de  peititt.  Secus  tamen 
eft.cum  collaturum  fc  pollicctur  quifpiam  in  caufam  piam,  fcc. 
Bartol.  m  l.  Mud,  ad  fin.  C.dtSS.  Ectlef.  ptr  1.2  D.dt  vetb.obltg.&  exu 
devoto  tr  veti  ttdtmr.  Atquc  id  fibi  cflc  finc,omni  lcgitirno 
dubio,  dicit  Francifc.  Phcil  cent.  t.  corifil.  20.  Addc  Mollerum 
4-  femefl.  +.  cafus  autem,  fuper  quo  refpondit  Francifc.  PheiJ, 
talis  eft  1  iDar cmcr  /  bcm  r;  \ , r&  jwtt  t  t$ »ut&cn  i bm  in  fcitun 
S&rgrtytttu  tf>tt  mfmt  tyaltt  |ti  cmcr  Sufffruc  fattcn.  JDa 
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X. 

Denique  pro  conclufwm  primi  fuccedendi 
modhfucceftorum  emfmodtliberorumper ftatu- 
tum  toUipojfe,  contra  quofdam  Dd.negamus. 

Gn.it,  Leuit.  25.  &m*n.  *.  N*«*fl.  i.tnpr.  N ox.  if  c.  /  /  fcriptt.  D.  vui$ 
l \b.  L €%m  r*ttit'npr.  dtbcu.  d*mn*t.mn&.  §  fidtura,  Infltr.  itiurt  K4T.  Gtn. 
&  C  ».  Gomctz.  /.  f*r.  rtf.  1. 1.  nn.  2.  ele&ntijtmh  Non  obftat.quod 
m  ortu  o  pati  cfamilias  cius  (ucccflio.ex  Li  a.tab.  qua:  eft  pars  iuris  fcri- 
pt i  delata  cfl  fuis  hercdibus,  *npr.  Infttt.  b.  ac  proindc  iurc  ciuili  vclut 
llatutisciuitatum  tolli  poflc,*r;  ■  5.  fti*$n*nviu.  I  fiu.  d: legu. t,  tttt, 
rum  C3,qua:iurisfunt  naturar  maioris  obferuantLc  &confirmationij 
causa  fcnpto  comprehcndi  poflunt, n*%.  L  6.  <it  luft.  &  lur.  vt origo  ta- 
mcn  corum  pcr hoc non  immutctur.  Sed  Jicat qtiis; Ea  aux iuiis  na-  . 
jturarfnnt,nontolM  ^.Wwttfrj/^rlllafuccciTioautcmtaitaliquaa- 
dolcgcpublicafublatainpctfona  fiIiorumcmandpatoruni»f. tntutt- 
itpati.  Infi  t.  b.  §  emiocipdits.  InfitU  dt  U>;l:t.& txh.n  -.  Itk.  ltcm  w  pcrfo- 
Jiafiliorum&filiarum,  quando  dc  fucccflionc  roatris  a^crttur.  §./. 
hift.dt  SC.  Tfi/jtf.quoniamcaliberosinpotcftatc  non  habcrct  »'§•/*-  ' 
rnintt.  Inflit,  dtodept.  Huic  rcfpondcndum,  lcg.  12.  tab.in  tolicndisiili* 
fucccflienibusnon  mcrcciuili  fubnixam  dfc  rationc,fcdconferua- 
tionc  vtilitatispublicae,  quod  ca  rcs  fimul  ad  tucnJam  familiarum 
«bgnitaten  &  totiusimpcrii  amplitudine  pcrtincre  vidcrttur.  Idco- 
4uenonmiruin,fifupcrioricx  inferiorialiquidderogctinccrtispar- 
tibus,nam  fueceflioncm  libcrorum  t n  gcncrc  toto  nc illa  quidcm  Ic?c 
fuftulit,cum  & libcrtas  mulxis modis tollatur,  S.ptn.  Inft.t. deiur.perf. 
Etrerumdominiaamittantur,  tot.tn.de  v.'utap.  Nec  obflat.  Qupti 
jFiliifuife  abftincre-poflinta  fucccflionc  patcrna.S./wf, Inft.debtted. 
qual.  &  dtff quod  fieri  non  pofllt,fi  iurc  naturali fuccedcrcnt ,  qui •  pp 
ca,  quacnaturalimodofiunt,fcmpcr  codcm  modofiunt- Nam  dcfc- 
runtur  quidcm  fucccflioncs  parcntum  bbcrisiurc  naturali  .fcdnon 
acquirunturcodem iurc,cum  acquifitioncmcam,  quzfitpcrconti- 
jiuationcmdominii,lex  fibiarrogct  hmfuit  n.dtltb.&  psfib.  quanqui 
/ationcju  cius  rci  a  iurc  natur?  arccflat  ibidcm,  aiias  nonpotuifTec 
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ittaaequircndiratica  Prxtorc  mutari.Norttamcnncgan  poteftfuc- 
cclTioni  modum  ftatiita  pratfinire  pofle»  *rg.%  tmnntifdti.  l*ftd*b,r. 
CjM.i  9bf.i22.My\Cj.obf.  4i*&<(,  GratT. 
Chiflct. dtoort.f.  i6.%npr.  Difl*  SchurfS  tont.  t.  conf.21.  flainald. CorC 
kir.  i.  /  ■  d  g .  (.  2 *.allcgati  pcr  Gail.  4. 2.  obj.  122.  umm.  ?. 

^     XI.  -  v  • 

Sidefunftoliberinon  fint,quihereditate  pcti- 
antur  ,  f/i  fecundo  ordine  vocantur  parentes. 
Quomodo  vero  naturales&  legittmi?  Adoptiw? 
Naturales  tantum  ?  cjuomodo  parentesfuccc* 
duntexincefiuojb^f  damnatocoitu  natis  ? 

In  hoc  ordine  non  fcxus  nec  par  risr  poteftatis  habctur  diffcrentij^ 
fcduuieiufdcmgra<Ju!> funt,arqualitcradfucceffionem  vcniuru.  I>i- 
ucrdgradusfi  cjui  funt,priorgradu  remotiorcm  excludit,  Auth.  pstf 
/  dtrtt  ftMnmaL.  c.  dt ltg>t.ktrcd.  Nullum  cnim  hicreprarfentationis 
ius  habctlocum.  Namcontra  naturam  cft,vrauus  rcprarfcntctpa- 
trcm,fuumfilium  tanquamab  co  gcnitus,Nj*r£.///.  (.2.  AtttK  ihjun- 
Uo.  c.tdSC.T  rtjQ.  Primiim  itaquc  pater&mater  foli  exclufis  aui« 
paterno  &  matcrno  fueccdunt,  in  tantum,vt  mortua  matrc  patcr  auu 
matcrnum  etiam,quoad  bona,quar  cx  Iinca  matcrna  pcrucncrunt,  & 
vicevcrfa,mortuopatrcmatcrauumpaternum  etiam  quoad  patcrna 
excludit,gl  comm.  approbata , tn  d.  Avh.  dt  farMo ,v»ib.gmdut>& d. 
Koi  h.nS.  ttrb.proxttnt. Schneid"W.  hft.de fti.ofd.fnceed.  num.20.&  21. 
Mynfrf.  Forftcr.W  7. defttcc. t.4.n.6.&  ftqq.YicKin  6. tonu.*. 
VidcP.Gregor.  Tholof  Uk.  4f-  iyug.c.9.  num.it.  Extantibus  vcr6 
fratribus&fororibus  dcfunfto  vtrinque  coniun&is,  parcntcs  cum 
his  in  capiu  ,  cum  horum  vcrd  filiis  pro(>tcr  ius  reprarfentationis 
in  ftirpcs  fuccedunt ,  d.  Atttb.  4tfm8h&  £  Hfc  C.  jI  SC.  Ttrtjll.  N#- 
*tB.iit.€4f.2.XliiitlL  2.  (4p.  3.  vtcrinos  autcm  &  confanguineos  fra- 
trcs  vna  cum  parentibus  vcl  reliquis  afcendentibus  admittendos 
non  putamus  ,  d.  NoutU.  nt.  (4p.  2.  &  d.  Avth.  dtfunRo.  Wcfenbec. 
inf4iAt.  D.  d$  gr*i*  &  *d fia,  numtr.  ij.    Patrc  &  nutre  non  cxi- 

ftcnti- 
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ftentibus,a!ii  fuperiorcs^auus  &  auia  ad  Aicceflionem  admittuntuT 
vnacurafratribus,vtrinqucconiun£tis,pcr  capitahcrcditatediuifa* 
Borcholt. i*  Ruhr.  dtfkctf.M,fttnd.psp.  220X1  cum  afccndentib. foli  fra- 
tvum  ac  (ororu m  libcri  cxfrant  tuoc  cx  fcntcn tia Cuiacii ,  M 4. HoutU. 
//tf.foliafccndcntcs  fuccedun:,quamfcntcnti3m  veriorcm  dicitCo- 
uarr.h'f  m./  Borch. d.Rubr.pa^.22^.  Patcradoptiuus  filio  fuoadopti- 
uo  ,  q«c;n  mortis  tcnporc  in  ipfius  notcftatc  habuit ,  ficut  arro» 
giiorliliopubcriarroaJto  fuce».flor  lcg:timus  cft,/.pr*.$,  /.  C  de  xi- 
•pt.  Ei  vet  6,oui  ipfius  potcftatcu  cxcefllt  ,1ieres  neutiquam  erit , 
ifr  /4. 1  nflt ( . ' .  Par  cn  tes  n at  11  ral cs  ft ' ; i s  fu is  I egi t i m a t is  ar u  u  £ v  t  nat u ra- 
ics&Jcgitimi,Ni«tff.  to.  Non  lcgitimatis  vcroxipe  vthiill<sin 
duabusvncii>paterciul'Vcdcf.eni.ntcs,mater  a-utem  ciufvc  afccn- 
dcntcsinfc!idtimfucccdunt,(/  Sonll  t.tf.&i  1  ryi.c.b.  >.Sunt 
cnim fucceifioncs  viciiTirudman.T,itj  ptoutquifq;furcedit,fK  &gi 
fucccditur,  itcm^;  a  fucctifionc  rcpcUitur , Kp *bt4n.  r.  4, Ug*.  bni 
Natis exincclluolb & damnato coitu,pjrentes  fucccflorci  non  ftmt, 
pcrrationcm  iam  di&am.Kepclljtur  autt  m  matir  a  fticcei7ion?rtrjn- 
iicns  ad  fccunda  vota,nccpctens  rilio  impuberi  turorem ,/.  ot»Htm  6. 
C.«<f  SC.  Ttttjft.  aut  in  locum  rcmoti  alium  prtcrencgligens.$.p«i. 
Inft.ttd.  prarfcrtim  vcr6  fimatcrimpuberi  fihoin  tcflamento  fubfti- 
tutafit,  NoutS.22.  (.  49.  Itcm  obtinct,  fi  luxyriosc  vixwrit,  gUJL  \ni. 
mMttr.CLt, 

Sinon  reperiantur per  lincamrettam  dcfun- 
ffoconiunffi,  vocantur  tcrtio  loco  excognato- 
rum  ordine,  qui  a  latere feucxtranfuer(o  defm* 
flum.attingut,  &bona  intefiato  defunciifratres 
Utrinque  coniuncli  in  captta  partiuntur.  Ht$ 
proximi funt fratrum  filtiyde  quibus  controuer- 
tttur,an  ft btfoltfint,tnfitrpcs,an yero tn  capita 

pcfi- 

J 
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Dcficicntibus,defccndentib.&afccncIcntibiis,rucccdunt<lenHinn 
collatcralcs,  &  quidcm  primo  fratres  &  fororcs.  Et  quidcm  fratcr  fi- 
ue  foror  vtrinque  coniun&a,  fuccedit  dcfun&o  firaul  cum  auo ,  N</«fc 
#//. tap.  2.  Couarr.  dcfuctfi.abinttfl.nu.  /,  Fachin.  itb.  6.cottT9U.cap.7* 
Soli  fratrum filii  fi  exftent,  nullo  fratrc  fuperftite  ab  afccndcntibus 
cxcludantur.  Quianufquamtraditum  efl,  quoddcficicntibusfratri- 
busac  ibroribusdcfun&i,pra?mortui  fratrislibcri  cum  afccndenti- 
busadhcreditatcm  admittidcbcant.Cuiat.i»Nfl«.  uS.  Borch.  dcgra- 
d1b.pag.2rp.  Non  obffat  Nouclla  127.  quia  cacxprefieloquiturinco 
cafu,quo  dcfun&us  rcliquitafcendentes  &  fratres  ac  fororcs  ex  vtro- 
quc  p.ircntclU>iconiundosconiunciafve,&pra:mortuifratriscodc 
iurc  libi  coniuntii  Iiberos.  Vidctamcn  Schncidw.Wl.  crd.fucceft.  ** 
29.  Forftcr.  d.  t-a3.  Ub.  7.  rap.j.mwu    Fratrcs  quoq;  ab  vno  tantum 
htcrcdcfun&oconiunc"tos,afcendcntcsnon  excludunt  Kau.  118. c,2. 
ib,fi  g-tur  difu».ll!ui&. r.  Wurmb.  tit.  4t.  obf'.j.  &  6.  Forftcr.d.  lib.  7.  t.8. 
num,  1.  Fachin.  6.  cottrcu.  8,  Idcm  diccndum  dc fratribus  ex altero tan- 
tum  parcntc  >kfun&oiun£Hs,quitamcn  fanguirfis  vinculo  parenti- 
bus  coniungimtur,  pcr  Autb.dtfundo.  C.ad  SC.  TcrtjU.  N««.  118.  cVibi 
Guiat.  Borch.</.  hci>,pjg.  224.  At  vidcSchurrf.  ctnt.  1.  conf.  /.  &  conf  pt. 
Bocr.llectf.iSf.num.4.Scdqu»d  d-cendum  dt  duorum  velpturium  fratrum 
fi  i«?Sifolifint,incapitaeosfuccedcrcdcbcre  Carolina  conftit.fan- 
citum  eft, in  ComititsSpircnfibus  annot.po.Et quidem iurcDigcft. 
&:  Cod.non  in  ftirpcs,  fcd  incapira  quoq;fuccedi;nt,  1. 1.  §.  fin.fi  patt 
beraf.pt'. i.  2.  §.  b*t /;/r*i#.'4a,&ibtGothof.  dcfuu  &  leg.t.  bered.  '.fi  .  f. 
j.  C.  de  Itgtt.  btrtd.  L  legt  12.  tab.  14.  §.  /.  /.  memttiimm  /  r.    1  itm  autem  3.  C. 
d.t$t.§.ho  ' eci  m.  lnft.de  legit.agn.fuccefi.  Proquafcntcncia  clcgantiffi- 
mc  di fputat  Zaf  1« 'nteUtclibsur,  fitrg.  mtht fot. 71.  &  in eptt.feud. p.  8  Do- 
nc  \.o  L«r>»w.*.Cofh!.Hi/.  /  ft.tnterdum  Prator.D.fipars  hiTtd.pctat.\t'c- 
fcnb.  «n  s.iintifi!  o.  infttt.  d.  r.Cuiac.  N?«*//.  ///.  &  2.  feud.  //.  Mvnf./. 


exvno  iatcrc  coniundti  heredcs  ab  intcftato  exiftunt, S.fidefun&iv, 
tbi,  hk  vtrb  nonfubfifttnnbui.  Soueli.  118.  tli,  vtlfittiam  nen.  C.cmm.  de fuc- 
ttfi. ita  tamcn  vt  confanguinci  in bonis  patcrnis,  vtcrini  in  matcrnL:3 
inuliuudcquarfitis  paritcradmittantur.  Cuiac  Nw  S4  $-vl'.  itmanam~ 
Qiul.dtmannpatu  ij.  §.)?•.  vbi  Goth.  Cdtl  gt.  bttcfi.  Foriler./;0  <.f. 
num.  2  & 4.Ron.h. de ftud.rap.7. P. *.n. ;t.  &  tr%3.  dtgrad.b.  pa%.  238. 
At  vidc  Fachb.  if.rwa/rw.^oilfratrcsfratiumquc  filiosrcliqui  col- 
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latcrales,omnesquicunquefunt  gradu  proximioreshcreditatcmift 
capitadiftribucndamacquirunt,/tiifKpo^/r4iw,w^.)S/:j^r»i»iX./«jf- 
/;4r^.<^olocodi(Undioncmillam,nrumfciIicetconfinguincicol- 
hteralcsdcfun&oexvtroq;  latere  coniun<5tifint,ancy  vnotantum 
minime  neceflariam  cftecenfcmus, ex  do&rina,Br.  m  L  poft  confanf.  $. 
le<>ititn*.D.def*it&ttgit.  Nam  inhisfola  gradus  prarrogatiua  confi- 
dcra:ur,nihilvitra,videCorchoIt.Mirr4i^,^r^.  Faehin.  6.  controu. 
j.Vaud.  t.quafl.  24* 

XIII. 

Sutceftone  naturali  tn  vmuerfum  deficiente 
locum  habet  ciuilis  ,  ea^eflpatroni ,  comugisy 
confertis,  tffifci.  A.  Hkqu&ripotcft:vtrum 
vxor,  qvu  mortuo  demum  marito  infert  dotem , 
& fibt  dotalittum  conjlituipetttfitaudienda  ?B. 

A.  SucccfTio  patroni  propter  fublatum  fcruitutis  &  fic  manu- 
miflionisvfumhodiecefl*at,^«f.&ibiSchneidw.»i.  3.  Inftit.  drruc  tfi 
Ubert. Cuiac.  a*  obf.  t4  Coniux  inopsvcl  indotata  bodicmantodt- 
uitedcccdcnte  quartam  partem  exoonis  mariti  confcquitur,  litrcs 
vd  pauciores  rcliqucrit  liberos ,  Ci  plures ,  virilem  portioncm ,  quan- 
tumfc.  vnusexliberisconfequitur.dufk  Prstert*.  C.  vnit  vir&vxe*. 
Kou.  117»  t*f. h &  Nfl».  jj.  cap.  6.  Forftcr.  Ub. 9.  dtfuutg.  cap.  4*  Iroc) 
maritusminusquartapartcvxoriinteiumcnto  rcliquiflct,  ac  fimul 
proh:buiflct,ne  plus  pcteret;  nihiiominus  tamen  vxor  contra  volun- 
tatem  mariti  poteft  fuppletioncm  quartar  partis  totius  hercditatis  pc- 
tere,f.  Autbtnt.  prdtertd,m  fiu.St  imputabitur  lcgatum  in  talcm  portio- 
ncm,  4.  Auth.prtttrtdjn  Autb.  dt exbib.  reit.  i» f .  »>uoni*m  verb, ibt,  aut ali* 
qum  purttm  inftituttouu ,  inftitutio  cnim  prarfupponit  tcftamcntum 
conditum,*.  bareditm.  C.  dt  codtciU.  text.  exprtf.  m  Autb.  vt  ticeat  mat  r«  & 
auie,  $.  qmavnb  Itgtm.vtrfu :.  &  altam.Ex  quo  patct,mulicrcmexiuflil 
legis  omnino  habcrc  cam  quartam  etiara  contra  mariti  voluntatcm. 
Grafl*. quaf.  39. nj. Forfter.i. lib.p.  f./.vbi contraria  diflbluit.  Quin 
arapliusadco  mulicrintcgramquartamillam  vcl  virilcm  habebit,vt 
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•alienatabonaamariro  rcuocare  pofllt ,  ad  fuppfetionem  qtiirtzvd 
virilis, l.omnes  /7. %.Lucim. f.Qu^infraud.  cred.  nifi  maritus  necdTitatc 
cpactusilla bonaalicnafTet,**}././. C.depttr.quifiL  dift.  Forftcr. d.lib. 
f.i4p.6. Quaeautcm  diximus dc  vxorc inope,  obtinent  etiam  in  mari- 
toinopc,cui  quoq; debcturbonorum  quarta,fi  vxordiuesdcccdat. 
Ntu.js.t.6.  vtrf.tttdwkL.Giil  2.obf.  gS.nu.  j.  Inops  ccnfetur  v.rcli&a 
vxor,  fi  abfq;  dotc  matrimonium  fuerit  contra&um,  tametfi  patrcm 
habctdiuitcm,cuius  hcreditatem  fpcrat,<*rg./.*.  $./.dtncxal.  48.  GaiU 
t.obf.  S2.nu.j.  Praetercamoricntc  Dccurionc  intcftato  nuliis  rclictis 
heredib. curia,in  qua ipfc fucrat, ci fucccdit , Lmtfiattrum  4.  c.dtbt- 
rtd.decurunSimilhcT  ei,qui  fe  Ecclefia?  aut  monaft  crio  alicui  dcuouir, 
Ecclefia  aut  monafteriu  m  hcres  cfty . fi quu prttbjttr.  c.dt  Epifc.  &  CUr. 
In  prjrdic"corum  omnium  defe&um  vltimo  loco  ex  L.Iu  1.  Cad  u  cia  ria, 
(qua  fuit  cautum,vt  vacantia  bonadcficientib.  h ercdib.au ttcftam 6- 
tariis  autlegitimis  ad  fifcum  pcrtineant,)  fucccdit  fifcus,/.  t.pen.& fin. 
C, dt  bon.  VMtmt.  Ub.  10.  fed  non  aifi  intra  quadricnnium  bonorum  il- 
lorum  agnitioab ipfofa&afucrit, Lt.C.dt  quadrien.  pr^fcript.l.ptn.  C. 
dt  bon.  vaiant.l.  4 •  § .  tadtm.  dt fidtic.  Ubert. Qua n d 0 q ;  au 1 e~  exdudit  p r o- 
piorcs,puta,fi  hcrcditatisfadifintincapaccs.Vidcrif.i*  ic«j4W.^«/&, 
borut  (Umrutorum.  C.debon.  prafrtpt.  Hereditatcs  tamen,  quar  filiis  re- 
bellium  deferuntur,  non  fifco,  fed  proximioribus  ab  intcftato  veni- 
cn ti bu s  applicar i, dcfcn dit  Mcnoch.conf.  27  f.n.  26.  lib.j.  quem  fcqui- 
tu  r  Fschin.  p.controv.  /rf.Tritorem  non  przferri  fifco  in  bonis  pu  pilli, 
tradidcrc  Tiraq.  wtr.  la  mort.  fatfit  levif. m  i.ptrt.deiL  /+.num.+.  &j. 
Molicr. 4.  femeft.  vlt.  in ftn.ht  vidc  Pereg.  de  inrib.pfii,  Itb.  4.tit*3.  n.  /S. 
Caualc.  de  tut.fr  cur  4%,  nu,  i$6. 

B.  Licetin  vtramq;  partem  ex  iureciuiti  non  defiatrationes :  fi 
tamen  vnacumdote,idquodintereil  dotem  fno  tcmporecficfolu- 
tamjorTeratjConfuetudo  vxori  patrocinatur.  Hartman.  PH\om,Ub.  /. 
q  S  Wcfcnb.ctnf.2d.nu. 27.  Si  verd  dos  conftante  matrimonio  rc<5tc 
jit  illata,  electio  datur  vxori,vtrum  velit  petcrc  dotem  an  dotalitium, 
Vide Schneid  w.  de  fuccejf.inter  vir.  &  vxor.  Coler.  de  proceft.  execnt.  p. 
1.  C4p.  3.  num.245.  Sed  etfi  extiterint  heredes  lcgitimi ,  fifcus  non- 
nunquam  exclufis  illis  fuccedit ,  aut  fi  ii  fint  tales,  qui  hereditate 
indignifuntjVtpotecriminelzfz  maicfiatis  condcmnati  mterdum 
j,  inftft.  b.t.  Sch veidvr.  Inft.  b.  dt  fuacfi  fifci,  nunt.  12.  aut  pcrduclJionis , 
item  hxrefcos ,  c.  txtmmnmtmm.  $.  dmntti,  txt.  dt  bareu  vt  8c  qui 
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infcrdo,  morte  riuscxr.nptirur.cVnliisdcfci  tyr,qntcx eonccflione 
vocati  fiint.  Ncmoautcm  kgarcpotcft  ius.  quod  mortcfuaperitu- 
rumtft,/.  vrorpttrut,  C. dt  Itg^f.  piurcs  rationcs  vidcapud  Fachin.<*. 
(tutto:*.6^Chrusf§.fcttdHm,qu*fl.40.  num.4.  Gail.  2.  obj.  /J/.  &  tbf.  /?/• 
tutti.  10.  Lt  h*c  cft  communis  fcntcntia,  tcftc  Zaf. dtftudutn  8.p*rtr>m 
3.p4titCula,vtrf.  Lr  n.  ...  pstcr.  Cuiac.  tncomttitnt.  tidl.lt  +.ftud.t:t.j4, 
Idcm  cftin  emphyteufi.  Fachin.  6.  controu.  tj.  vidc  Vult,  Itb,  i.j^d. 
cap.y.  BM  . /y. 

XV. 

fitperius  dtctum  fitde  iure  primogenitu- 
rt>placutt fubneflcre  hanc  qmflionem.  7  rimo~ 
gemtus  dclttto fuo prim  cgenitur*  ius  perdtdtt*  & 
feruus  pcenx,eilfacius:  Quidfireflttuaturbene- 
Jicto  prtncipis,rccuperatnciura  omtffa  ? 

Rcfpondcmus»rcftitutionemconnderart,  vel  pcr  fc,vel  peracci- 
dcns  :p:imoftatu  iuraamifti  rccupcrari  dicimus:  Bcncficium  cnim 
Imptrrauiris,  qtjod  a  diuina  fcilicct  cius  indidgctia  proficifcitur,qua 
plcniflimcintcrprcrari  dvbjmus:  Pofbrioricafu  diftinguimus,  vcr- 
t^rurncin  co  prxiudicium  naturalis&  Icgitimifucccftbris  ,an  non: 
v  t  hcc  quoq;  cafu  &  Contra  ffcum  rcftitutio  plcnc  fit  intcrprctanda: 
illc  vcro  ncquaquam,  cum  id  in  omni  impcrio  tyrranidcm  fapiat  vi- 
dcquardixi,  vcLt.u4.d1fp  fm.(oncl.  22.  Quibusaddc  Fathin./.fc.  p.(on- 
Vov.  17  Mynf. <t  §.  r.l'if}u.ttr./2.ltb./.(.\M  multumrcfcrreputant,  vt 
princcp:.  vtaturin  rcftitwcdo,vcrbo,«fldtt/g*r/:an  vcr6  vcrbottflttMrr, 
Yxr>ztcK,tx*H  pst*t.<  tii?.2oSQ(\  quidum  exiftimantvidcndum  efle,  an 
n  uitutio  fit fpcciilk  nn  vcro gcncralis :  Illam,  vti  ftriclc  accipitur, 
itapccna?tantum  gi  jtiam  faccrc,&  rcditum  in  patriamrcftitucrc,/. 
tutvf.4J.fi «tftiNfw  f.L»<.»:ra'i* y.C.deftnt.poff.l.^.C.dehn.profrtp  athanc 
gcncra'cm,  qux  in  infinitum  conccpta  cft,  plcniftimam  &  latiftimam 
eftc,  adeoq;  ad  patriam  potcftatcm  &cxtcra  omnia  pertincrc,  /././.  r/r. 
C  &t(tm.),<.ff  .2.D  /9</.imo  &  bona  intercaalicnata  comprehcndere, 
qux&b2naituslmpcriipoftrcftitutionemomniarccupcrat.Gail./f^. 
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*De  naturali  qmritnr,  an  ea  per  legem  velper- 
fcriptione perimipopt  ?  A.]tem,an  ex poUicita- 
tione  detur  obligatio.  B.  - 

A.  IusJnquocbHgatiointroducitur,  velcrtnaturalis  arquica^ 
rcl  ius  ciuilc:  vndc  alia  obligatio  naturalis,alia  ciu  ilis,  l.fifidttuffor.  jp. 
dt inndtd.mdttf. I.qutanaturalu  10. adSC. M*  erf.Ciuilis obligatio  eftiuris 
vinculum,quoncceiTitatcaftringimuralicuius  rei  foluendar,  fccun- 
dum  noitracciuitatisiura  ,  §.i.lnfl.dt§blt$*t.  Naturalisobligatioeft, 
quaquisaftringitur  ad  foluendum  id,  quoddcbctnaturalitcr,  i.flt- 
emmpf.§.  naturoluydt  folut.Uumamplm  84.  §.  i.dt  ug. mr.  l.dd  ttfizs.  §. 
ten/ulmt.dtpetit.heTed.E*  obligztio  naturalis,antoIlipoflitperlegem 
vel  prxfcriptioncm  ?  quaeilionis  cfh  Quod  negant  Bald.  tn*nib.4d 
h<  ,  C.  de  v;u>u.  Franc. BJb  dtpr*f(ftpt.tni.p4r.qu4ft.6.4dfintm,Cor- 
ncus(onfilio2st.  QuialegesciuiIcs,qua:pra:(criptioncs  induxerunt, 
nonpotucrunt  pcrimcrc  iura  naturalia,/.#4f  cenfu  D.dtttp.dmw.L 
iur*  fitngutnu ,  v bi  Decius  cV  Cagnol.D.  it  rt£.  iur.  ftd vaturalta,  Infttt. 
de tuft.  &  1*'.  Prarterca  talis  naturalis obligatio oritur  cx  iure gentium 
primasuo,quod  ttiamiusnaturalcappcllatur,  Li.D.depad.u  i.t§4.§. 
per-tradmonerfr^in^tr.dtrtr.diuti.  EttaJeiusgentium  primstuum,  quod 
fuadet  docctq;  pactiones  ac  conucntiones  cuflodiri ,  eft  &  dicitnr  ius 
naturalercfpc&u  humanigeneris :  Ergo  talis  obligatio  naturalisex 
hociuregentiumprimaruo,  &fic  naturaliortaperiusciuilcperimi 
non eft po/fibilc,  & lic ntc  pcr  perfcriptioncs coiureciuili ortas.  At 
hasrationcsdoftifTime  impugnatFcrd.  Vafq.  2.t Uufl. y.j/.  vidc  Vigc- 

»-lium,f*  I.coittr.tte.f.cap.iseg.j.Bronch.*  *jfert.s?. 

B.  Quamuis  cxnudapollicitatione  finc  caula  fa&a,  rcgulari- 
ter  non  oritur  obligatio,  /.  /.  §.  »0« ftmper ,  D.  dt  poQtctt.  Secus  tamen 
cft.cum  collaturum  fc  pollicctur  quifpiam  in  caufam  piam,  fcc. 
Bartol.  m  /.  iUud,  *d fin.  C.dtSS.  Etcltf.  ptr  1.2  D.dt  vtrb.obitg.&txt. 
dtvoto  &  voti  redtmt.  Atquc  id  libi  ciTc  fine.omni  leeitirao 
dubio,  dicit  Francifc.  PhtiL  ctnt.  1.  ewfil.  20.  Addc  MoBcrum 
4»  ftmtft.  +.  cafiis  autem ,  fuper  quo  refpondit  Francifc.  Pheil , 

talis  eft :  <£$  mt  dmr/  b<m  mxb  $<x<t>t  1  <t  toxnUxx  fym  in  fdttm 
S&ttQttfyihu  vbtv  twfmt  tyaltx  ju  ctocr  %ufU\u  fattctt.  £>a 
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fa&tw%U(tm*ttaufft>M£l\iart&\  rttvfctftU  6cqiKmr'ttolfcrm*c- 
mtintn  Qotttt  faffcn  $thtmc.X>aab<t  M£lMXt&  ^tiam/st&acfrf  mifcr 
#crt<u>"frtt2trmmmicfc/&c|lfccrcf ihmcf}itcfcc  (jtw&m  Salcr  fcbcr Mtbt- 

f?imbfC<E>nramcn.Exindequa:rebatur.Si  promifiioni  non  vclit  fatis- 
faccre  promiflbr,  an  iure  ad  id  cogi  poln  t.afl&tftvcti  tt  ff  to  £an&$Cltl&- 
fcc  t>flJU3Ctt)an  PEtrcfpondit  Phcil,  quod  fic. 

X  V  1 1 1. 

Vtrumex iureiurando  oriatur  obligattQ?ce- 
lebriseflqmjiio. 

NegatFachincus/.roflfros./^.tamdciurc  ctuili,qtiam  canonico, 
nccnonalii.Cuiac. inpxrxt. C.dcrtb.crul.howhoh.  bfltt.  rf-  uWijj.mo- 
ti  co ,  quod  nullibicautum  rcpcriatur  ex  iurciurando  obligationcm 
oriri,  pra*terquam  in  Iiberto,qui  operas  promittit,  /.  vt  twts-urandi.  D. 
dt  optr.  Itb.  Caius  2.  Infttt.ttt.  9.  Et  quod  ad  ius  Canonicum  attinct,  pcr 
cenfuramEccIcliafticamcompcllcnduni  ( ficeunvjiiiiurauitad  prx- 
ftandum.quod  promifit,  vt  docct  Poutitcx,  >«  c.  vlt.  4tfv\  0  vcmptt.  ltb% 
6.  Scd  adlirmatiua  vcrior cft,  §  ttemftqui).  lnfht.de aft.  I.  r.a^n ptfteaquam 
f.  $.  iu/iurandum.  D.  de  iureiur.  l.j.  pr.  dt  oper.  Ub.  l.fei  u:tw  36  D.  de  nwnuw. 
teftatn.f.fin.  §vfa.  dtltb.  cauC  Autb.  Satramtnta.  C.  fiadturjus  vendltortt», 
atqucpoti/Iimum  iureCanonico,'".<0  .tivgit.  deiumur.  &  (wuordjn- 
tib.c.dtbttortsic.t.eod.facittrxr.irtc.  Er.  22.(1,2.  vbi  orane  iuramciuum, 
quodfincdifpendioa?terna-'falutisfcruari  potcrt,obligatorium  ccn- 
fctur.  Couarr.iw  rtUcl.  c.  qtumuu  de  paciti  >r.  6.  Mynfing.iw  §  tti m  ft  qut*t 
nu.  31.&32.  Schneidw.  /?.\Y'cfcnb.  in  parat.  de  iureiur.num.13. 
Vuit. difitft.Scbol.Ubr.  1. cap. 7.  vide  inf. cettt.     quafl.  +f. 

XIX. 

Obligationis  (ubftantiaeTl,  vtalternobisob- 
ftringatur,  addandum  aliquidvelfaciendum, 
<vnde obligatio alia  cTt  dandi,alia faciendi.  In 
gbligatiombm  autem  fatti>an  promij/or  pracise 
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ad fattum  compellatur ,  yel  vero  interejfe  pr*+ 
fiando  liberetur  ?  elegans  eft quafiio. 

Promiflorem  fa&i,pra?ftafldointercfleIiberari,vcrius  c  {\>it*  probat 
text.tnl.fi quisAbdi*,  $, fin.ff.de re  tud.l.  fitpulattonts  ro  diutduntur,  I.  vbi  au- 
um7$%.quidi&<i*QdiD.dcverb,9bligS.jin.lnflitj^^ 
for  pratcisi  tencretur ad  factum ,  viderctur infringi  libertas ,  &  eflfet 
quaedam  fpecics  feruitutis,  arg.LTitio centum ,  §.  Tittoctntum> D.  de ton- 
dtt.ef  demonfi. Ciimvcrb  intere(Tedim^ilisfitprobationis,quarri  po- 
teft,fluomodo  confulatur ftipulatori  ?  Et fanc  optime  faciet ftipula- 
tor,u  pcenam  certam  adiungetpecuniariam,  vt  in  cafum  non  praefti- 
tifafti,promifTorpoenampromi(famfoluat,&  itaa  probationein- 
terelTe  liberctur,vt  confulit  ipfe  Imperator  Iuftin.  in  §.  fin.lnft.de  verbm 
obligdtio^  An  autem  hac  pcenali  ftipulatione  nouctur principalis  obli- 
gatio?  videinf.^«w/f.^.dr^^.Cactcrumprincipalis  quaeftionis  pro- 
pofitac,fallcntias  quafdam  vidcapud  Gomctz.  2. V4r.  refol.c.  10.  nu,  22. 
DiflT.  Vafq.  illuft.  qu*fi.2s.n.jj.  Coraf.2.  hltfceU. 3.  Cuiac  tdl.72.dt  vcrb. 
obl.Oeiien.de  eoquodtntereil,  csp.4.n.4»  Mud  obiter  quaero.  An  ftipu- 
latiopccnalis,  ft lufero ulea  Dtbo  ctntum,  valcat?  Quod  adfirmatur, 
cr*.l  cx eaparte,  121. §.mulicrj.  de  vtrb.obltg. qucm textum Bartolus  ad 
praefcntem  quaeftionem  delufutrahit,&  ficalios&Dd.fcntirc,adco- 
quc  pcenam  xoo.iurcpeti  poffe,rcfpondit  Franc.Phcil.  ttnt.  1.  rej}.  jo% 

XX. 

Non  incommode  hic  illud  traftatur:  Num 
prodigi  ex  deliftis  obligari  &  conueniripopnt  ? 

Quod  adfirmamus  3  licet  enim  furiofo  prodigus  fimilis  dicatur  & 
volun  tatis  expcrs,  hoc  tamen  quoad  bona  intclligendum  eft,quae  illi 
interdi&a  funt,non  etiam  ad  alia,vt  ad  delinqucndum,quia  tunc  be- 
ne  cenfetur  intcgra  pcrfona,&  capax  cuiuslibct  dcli&i,&  fic  tenetur, 
&obligaturad>pcenam,&ttaprobat,i.  bitquii$.diuusiD.detut.& turaU 
dat.  Atq;  fic  tencnt  Bartol.  tn  Lu  t*i  bonis.  dt  vcrb.  obl.  &in  l.fiquit  in  t*n- 
umtbidcm^TyoncWwstC.vndevi.lziori.  Angelus,  &  reliqui,quos  citat 
GQmctz.s.var.TefoI.i.num.7f* 

Et        XIX.  Ob~ 
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ptMutuo.  Obligationes funtautex  contrattu  vel  quafi, 
aut  ex  maleficio,  aut  quafi.  Ex  contractu  qua- 
tuor  fiecies obltgationum  confiituuntur :  Autc- 
nim  re,aut  verbis  9  aut  Uteris ,  aut  confenfu  con~ 
trahunfur.  Re  contrahitur  quinque  modts^ 
Mutui  datione ,  lndebitifolutione ,  commodato , 
depofito,  & pignore.  Mutuum  definttur,  quod  ftt 
creaituc/uantttatis  daU,ea  lege,vt  eadeipftqua- 
titasreddaturingenere,  no  m ffecie,  Vndeltquef, 
Jnmutuidatione  dantem  oportereeffcdominum. 

Obligationum  diuifio &  Uxc  c  ll , cj u od  obligationes fint  aut  cx  10- 
traclu  vcl  quan\autexmakficio,vefquafi,  $.* l»ft,dt  ibligtt.  Sedan- 
non  ctiamcx  aliis ,  &quidem  variis  caufarum  figutisproprioquo- 
damiurcobligationesnafcuntur?  Ita  quidem  Caius,  tni  t.tnpr.D  dt 
•^.(^45.refcrt.Verumiflis?crbisipfumintcIligercvoIut,quaric6- 
tra&us.&quafimalcricio  quaecxplicantuf  tnl.f. D.tod,  ttt.lnjhttt.dt 
tbUg.qvttxqutft  contrtcl .&  qmfi  fxdiftfl.  Wefcnb.4§.*  &  Hox.om.tbul, 
tnunciat.t.  Nonnullivcr6verbaha?cde  obligationibu*,  quascxar- 
quitatc  vd  iurc  fingulari  compctunt,  accipiunt.  Vide  Walthcr.7» 
Mtfitll.  ctp.32.  Quidam  dcnicu  pcr  difta  verba  intelligunt  contra- 
£fcus  innominatos,fed  quaerat  hoc  loco  q  u  is,  q  u  ar  c  luftinianus  Impe- 
rator omiferitinnominatos contra&us,  in Infttt.  Sanc,quia  innomi- 
nati  contra&us  non  abfimiles  funt contradibus  nominatis,  ita  vt  i nt 
multishorum  naturam  imitcntur ,  non  quidcm  pcculiarkcr  &  fcpa- 
ratim ,  (cd  his  in  locis  fimul  cum  contradibus  nominatis  proponcrc 
&  explicare  voluit,  §.  tclionmm  uuttm,  Inft.  dt  tcl.  §  /.  inft.  ttt  UcmtnduQ. 
$.ittmprttittm,lnft.di mt.vtndit.  licct autcm  quidem  cxiftiment,  con- 
tra&um  nallibi  in  iure  definitum  inucniri.  Connan.  j.cem w.^.Do- 
n  eU.  in  /.  /.  dt  ttb.  crtd.  Bocer.  UU  contrtBm  23.  c*p.  /.  num.  t.  dt  ttg.mk. 
Nos  tamen  pu  tam  us  id  pracftitum  cfle,  m  L  Ltbtt  19.  dt  vti  b.ftgnAt  quo 
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tontrsjb.  ftipuh  cap.  t. coucl.s- num.2?.&30.  Vide  vol.t.dtfl>.6.  toncf.  f.  Ad- 
<ie  Cuiac.  in  /.  7-D.dt po&u.  Ant.  Guib.  t.qu*ft.S.  Fuerunt au tem  olim 
tres  tantum  fpecies  contra&uum,  quje  inLt.utl.4.D.dtrtb.(rtd.omiC- 
fa  literarum  obligatione  rcferuntur :  Hodie  ver6  ex Iuftiniani con- 
ftitutionem  harcliterarum obligatio inter contra&us rclata cft.  Ob- 
Jigationes  ex  re  defcendcntes  cjuod  attinet,  ctfi  obligationes  ex  dcli- 
€to  om ncs  ex  rc  nafcuntur , $  /.  l*fttt .  dt  obbg.  qus  tx  dtXtdt.  non  tamcn 
ad  rcalcs  contra&us  inde  rcfcrri  poffunt;  cum  rei  vocabulum  ibi 
pro  fa tfto  (iue ipfo  malcficio  non  pecunia  vel  alia  re  corporali  fuma- 
tur,  d.$.i.  In  dcfinitione  autem  mutui  ,creditnm  pro  contra&u  acci- 
pitur,  l t.l  2,§.crtdttum,D.  h.r.  Cuiao  1t.0bf.j7.  quamuis  ctiam  ipecia- 
liifime  creditum  pro  mutuo  accipiatur.  Eleg.  Cuiao  m  porat.  C.fi 
ttrt.ptt.  Etconfiiiit  mutuumin  rebusfungibilibus,  quac  pondere, 
numero,  menfuraconfiftunt,/.j.D.6.f.  Aliarcnimres,quiain  genere 
perfolutionemfuncnoncm  non  recipiunt,  necaliudproalioin«ito 
crcditumfoluipoteft,&etiarnmutuodari  non  poifunt,4f./.*.  §.crtdi- 
tum. Vult,  /.  dtfctpt.  i4> Duar. /.  d\$.i+.  Fachin.  *.  controu.4S.  Cu r  a u- 
temin  mimio  dantcm  oportcatcftcdorninum;  rationon  cft  obfcu- 
xa";  Cum  cnim in  mutuo tranfcat domimum,  §.  2. Inftit. b. confequi- 
tur,rcquirivttradcnsiitdominus.'  Ncmo  enim  plus  iuris  in  alium 
transfcrrc  p  oteft,qu  a  m  ipfe  habet,/.fl*mo  dt  rtg.iur.  Hinc  dcdu- 
citur;  aiicnisnummis  numeratisnon  oriri  mutuum.  Quoditao- 
mru'noobtinet,nifibonaridcc6fumtifint,quocafuconfumtiopartt 
mutuum.nonautcmnumeratio.  Idcm  eftinpccunia,  quampupil- 
Ins,  furiofus,  prodigusj&fimiles.quafi  mutuam  dederint,  quat  ft 
bona  fide  confumpta  iic ,  mutuum  conualcfccre  ,  vtilitatis  cau- 
fa  rcccptum  cife,  /.  //.  %.2.  cuml.ftq.  I. 19.  $.  t.dtrtb.crtd.  §. t. lnft.tod.%, 
j.Nft.Quib.tlttttMcet,  Cuiac.  i**bf.28.  Cur  mutuum  non  pariatactio- 
nem  cxfuonominc,vcIuticzteric6tra6rus,  vt  ficutadiocommoda- 
•ti>  cmti,venditi,  &c  dicitur,  ita  etiam  actio  mutui  dicatur ,  diftercn- 
tiam  tradit  ^Emihus  Ferrettus,/i£.  /.  Ug.  tonak  c*p.  4* 

XXII. 

Quod  quidam  mutuum  diuidunt,quafialiud 
fitciutle  tantum,  aliudnaturaletantum^  aliud 
fiuiletf naturale  ^nobitverumnonvidetur. 

Ee   2  Om^ 
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Omnc  cnim mutuum  naturalc  fiue  iurtfgentiumeft,  §.  im  euttm 
gtnttum%  Inftit.  de  iure  n*t.  gtn.  &  ctuiL t  j.de iujt.  & iur.  Et cum  mutuo 
fubijciturftipulatiovtiIis,non ampliuscft  mutuum,  fedftipulatio, 
/.  fi  ita  ftipuldtm  126.  §.  Cbyfbgonm,  ie  w6.0M.Item,  fi  quis  deberc  fe  fcri- 
pferit',  quod  fibi  numcratum  non  eft.de  pccunia  minime  numerata» 
poftbicnniumnon  cx  mutuocondi£ttoneccrri,Icdcxlitcri$,  condi- 
dcione  ex  lcgc  tcnctur.  lnfitt.de Ut.oblig4t.tin co»tratlibw9C,de non  num, 
pg(.Mo\inxusdcvfuri/tqudfl. 84.num. 6f4.  Si  quis  tamcn  mutuifpe- 
cics  requirat,petendac,ac  conftituendae  ipfa:  fucrint  cx  co,quod  aliud 
confiftat  in  pondcrc,  aliud  in  numcro,  aliud  in  menfura ,  §.  /.  Infltt.  K 
Molinseus d.  loco,  diuidit  mutuum  in  merum  &  minus  merum ,  &  fi- 
&um  mutuum.vidc  Schneid w.  Inftte. b.  adde  P.  Grcgor.  Tholof.  Itb. 
22.Sjntag.C4p.2.V\$\\\m,lnL2.num.ii8.DMreb.cTed. 

XX III 

sSbTutuum  damus  recepturijion  eandem J]?c<* 
ciem  quamdedimusfed  idemgenm.  An  ergo  non 
eritmutuum,feo(demnummos,quos  ttbimutuo 
dedi,cum  poftea  ijs  non  indigeres,  miht  reddas  ? 

Azoinca  crit  ientcntia  ,  aqua  rccelfcrunt  plcriq;Dd.  Accurfius 
2afius,Donell  Schncidw.  Et  reftc  tcxt.  ml.  2.  ibt>  quia  in  gcncrc  fuo 
funftionc  recipiuntpcrfolutionc  magis  quafpccic,  D.de/eb.cred.Et 
fanefufficitinitiointer  contrahentcsid  adtum  e(Te,vtin  gcncre  qua- 
litas  reftituerctur.  Ex  accidcnccigiturhoc  cft,quod  cadem  fpccies 
rcdditur ,  non  ex  mcntc  contrahcntinm.  Et  contra&us  ab  initio 
non  cx  implcmento aiftimarnus ,  /.  9.  C.  derefand.  vend-t.  l.jiptoturato- 
remi.tupr.  D. Mand4ti.H0cch0h.ad pr.b.  Soarez.  mrecepf.ftutent.  Ut, 
M.num.260  Moller.  ?.  (tmttt.i.  Abinitiotamcnita  mutuumcontrahi 
non  poflc,  dcfendit  Mollcrus,  i.Mp.j.contra  Hieronym.Butigcllam 
iu  repetit.t.  2.  nu.28.  &  29.  D.fitett.  petat. 

XXIV. 

Hocqmrifolet :  AnmutatamoncU  bonitate 
intrinfeca,hocett?aurivelargenti,damnummu- 

tationis 
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tationis ferat  creditor,quipecumam  mutuam  de- 
dtt/utiffenummos  totidem  ciufdemgencrisreci- 
pereteneatur  ,  an  uero  debitor  id.quodbonitati 
veterideejlyfupplerecogatur?  Quidvero fiboni- 
tas  extrinfeca? 

Dicitur  bonitas  intrinfeca  monetar  mutata,tWttn  €>(fcrof  tnt  j?om 
on  Dft 9)iunf5C vtrtntctt *  dcbctq  ue  ficinfpicitcmpus  contra&us, non 
folutionis.  Ideoquedebitor vclantiqua  monetam ,  ficxftat,  prarftare 
dcbct.fi  non rcperiatur  amplius  tcmporcfoIutionis,debctfolutio- 
ncm  faccrcin  alia  vfu  rccepta  moncta ,  ad  valorem  tamen  &  acftima- 
tioncmintrinfccampriorismonetar.  Etnouamoncta  fucceditinlo- 
cumprioris,&ideoiortitureiusnaturam,&fic  pcr  confequens  fit  fo- 
lutiofccundumbonitatemintrinfccam ,  qua?  fuit  tcmpore  contra- 
ctus.Etquamuis regularitcraliud  proaliomuito  crcditorifoluinon 
pofftt,  /.  2.  §.mutuid4tto.D.fictrtumptt. tamen  rcgula  iila  non  proce- 
dit,cmando  fpecies  debita  amplius  non  reperitur,  quo  cafu  aeftimatio 
rcct c  foluitur,/.  non dubwm»dt  Itg.  3.  Quado  bonitas  extrinfcca  eft  mu- 
tata,  &aCcrvalorimt&cT^crt>f /tm&alfo  bonitas  extrinfecaWMnDM/ 
bacv r ef  tU  SP?dnftc gcflcf  gc  rr oocr  fcQcr/  oocr  g oi :  f?  .1 6 1 c m m c t 1  in fpicimus 
tempusfolutionis,nontcmpus  contrac"tus,&  ob  id  commodumcft 
crcditoris.  Gi\\.2.ohf.73*n*.f.  Mynf.^.o^/.  Borch.  tnc.vnic.qunfint 
Tfg4!i4tn.j7'  &  feqq.  Fachin.  2. tontroutrf. 9.  Vafq.  tUufl.  qtuft.  2.num.  7. 
Cuiac.  tn l.  sp.  de  Vtrb.  Obl.  vide  vol.  /.  p.  3.  dtfj>.  1. couil.fin.  Vigcl. ctnt. /. 
decif.  j.reff. Utc  Coth.  ref^.36.  Cartcrum  funt  aliqui,  qui  reic<5to  omni 
difcrimine  intcr  tntrinfecam  &  extrinfecam  moneta?  mutationem, 
cxiftimant.numcrationistempusatteBdendum  ciTe:adcoq;pecunia 
in  eadem  bonitate,quadata«(t,  foiwi  d<  bcrc,  t.cum  (\u\d.^.  dereb.  trtd. 
cum  in  pecunia,non  corpus,  fcd  cius  vaior  &  xi\\ mat  io  fpe&etur,  nrg. 
I. Rufha  PqIIj 6p.de contrah  emt.&  vt ndtt. Ad d u ci 1 11  r  p r o confirmatione 
dccifionis  vlterius,  tcxt.  inc.  ptn.  ext.  dt  ctnftb.  Scd  fi  dcbita  fpecies  non 
rcpcriatur,  arftimationem  eiusre&efoiui  ,ptrl.  Yinum  22.de  *tb.  cred. 
I.  vlt.  Cdt  condtd.  trttiuu 

Ee  j  An 


ftil        CENTVRIA   III.  QVAEST, 

XXV. 

Anciuitasmutuidationeobltgetur£\iif>.  cent\ 
I,  q.  io»  propofitum  efi :  T>e filwfamilias  cju&rH 
tur,  cjuimutuo  pecuniam  fumens  exceptione  SC. 
JMacedoniani  tutus  efl:Totefi  ne  hutc  renuncia- 
re?  A.  Neg.  Idemiudtcamus ,  Suuramenturru 
renunctationi  accejferit  ?  2.  An  vero  in  foro  con- 
fiientu  adrefiituendampecuniam  teneturfiliuf- 
familias  ?  Non putamus.  C, 

A.  Io odium  enim  foeneratorum  id  i n t rod u 6t u  m , K  40.  D.de  con- 
dicl.  18  dtb.l.i.D.h.  r.  Iit  rcfpicit  lv  c  SC.  publicam  vtiljtatcm,  neitir- 
ucntus  mutuis  pccuniis  aliiscjue  nefandis  minifteri/s  corrumpatur,  4. 
i./.h.t.  Quare  priuatorum  pafHs  renunciari  non  pot<  i\,  1.  \\  vnut.  5. 
p«tlt,& Utmrtfgenttum.  §,/5  pactflar.D.  dt paQ.  Cartcruin  SCtum  Mace- 
donianuri  in  Scholafbcis  non  procedit.  Quocirca  rcpctitionem 
eius  pecuniae  non  impcdit,  quae  fiiiofamilias  Itudiorum  caufa  alibi 
degenti  ad  ncceflTarios  fumtus  credita  cft,  l.  Hacedontant.  C.  ad  Uacedon. 
I.  fedlulidnm. $.  quoddtutur.  D.  eod.  Quod  ita  introdu&um  eftfurore 
fcholarium,nonodio,neinftudiolaboreiit  egcftatc.  Imo  mutuum 
yeldebituracontrafhimcaufaftudtiviuo  patre,  non  folum  potcfta. 
.patrerepeti,  vcrum  ctiam  a  fratribus,  qui  illud  foluerc  dcocnt  ex 
communipatrimonio,fccBartol. «/./.$.  ntc  Caftttnrt.  tn  fin.d<coHau 
btn.  &  in  tracl.  dt  duob.  fiatrib.  num.  ti.  Vidc  Horat.  Lucium ,  dt prwiltg. 
fcholar.prriwltgioiS. 

B.  Quiavidcturcfle  contra  bonos  morcs,&  occafionem  dare 
peccandi  8t  dclioqucndi,  (.  non  tfl  obltgatorium,de  Reg.lur. tn  6.  arg.  I.  vitt 
C.denon  n$m.  ptc.  Panorm.  tn  c.  ckm  (ontingat.  dt  iurtiurandt.num.  22. 
Fachin.  *  etntrov.d*. 

C.  Nam  lex  iufla  etiam  in  iudicio  anim*  obtinet  &  fcruanda, 
eft,  not.gi  tnc.qudtn  Ecd.fuarum  dt  confiir.  Quia  monitore  Paulo,  ad 
hm.C4f.is-  V.  oicempcrandum  cil  magiftratui  ciuscj;  lcgibus,n#/. 
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$xAupfl.'mf.nenfiuftrgtq.f.  At hscclcxcft iuflimma,/:/.D.fcr.Dift 
Fach.a  conttou.  62.  itifin. 

XXVI, 

Vtiltter  qu&ritur :  An  mutuatus pecuniam 
compellt  pofiit  ,vtjlatim  eamreddat  ?  Neg.A. 
An  mutuatus  frumentum  reddere  pofiit  inuito 
creditori  ^Jlimationcm  cius  in  pecunia  ?  Neg.  B.  - 
Mntuatm  argentum  nonfignatum,  ancredttori 
inuito pecuniam  rcddcrc poftt  ?  oAdfrmo.  C. 

A.  Homincs  cnimhominumbeneficiisiuuaridecctjnondecipi» 
l,ftcur.  §.  inc  mmcdtio  b.commodstth  Scd  fiftatim  cogi  polTet  dcbitor» 
dcciperetur  potius,quam  iuuaretur ;  atq;  ita  contra  ftri&am  iuris  re- 
gulam  communis  vtilitas  &  arquitas  hoc  pollulant ,  vt  non  flatim  dc- 
bitor  conucniri  poiTi  t ,  ( ed  aiiquod  tcmporis  interuallum  indulgcndu 
tft,quopccuniamutuoacccpra  innecefTjrium  vfum  crogetur. 

B.  Mutuumcnim  damus  reccpturi  idcm  gcnus,/.*  D.b.t.  Alia 
cft  ratio dcbitoris ,  qui elt in  mora,  &  idco  tenetur  ad arftimationcm 
quanti plurimi, vx.toLvinum.ff.fi  tttt.ftt.  &L  mio.  %.fiptt  vtnditonm* 
ff.de  48.  tmpt. 

C.  SimoJociufdemiitponderis  &  bonitatis,ncq;  vllaacrisad- 
tniftio  fit,  ita  vt  crcditoris  non  intcrfit .  Qiiia  hoc in cafu  non  folui- 
turaliudproalio,fedidem,quiaaurum  &  argcntum  functionemin 
generefuorccipiunt.  Etfumcitcreditori  tantundem  arquebonum 
redderc,  /.  cum  quii.ff'.  fictrtum  pet.  £t  cum  crcditoris  non  mtcr  fit,  non 
rcfragatur,£,  P*ulw  dtfilut.  Fach.  2.  controu.j/.  $7. 69. 

XXVII. 

Js  quoque,  qui  non  debitum  accepit  ab  eo,  aui  Dcind<bi. 
per  errorem  foluit>re  obligatur,  &  perinde  e$t£*** 

con~ 
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condicif?oteft,acfimutuum  accepijfet.  Deerrorc 
<ucrb  htc  difyutatur.  Anne  etiam  mdebitum  iuris 
crrore  folutum,  condicipofet  ?quodnegamus. 

Communis  cft  fcntentia;  indcbitum  errore  fa&i,  non  crrore  iuris, 
folutum,  repeti.  Kegula  enim  iuris  cft ;  quod  iuris  quidc  ignorantia 
cuiquc  neccat :  fa&i  verb  ignorantianon  noccat,/.  reguU.  D.dtwr.& 
factt tgnor. lcgcs  namque  omnes homines fciredcbent, /. Itgtt.  c.delt- 
£t£.ignorantiaearum  igitur  noncxcufat ,/.  errorp  c.ad  I.  Falcid.  l.in- 
dtbitumg.  tod.  t./.l.iudex  28.  dtconditl.indib.  Praterea  textus  cft  cxpref- 
fas,inl.cumq*it  10.  C.  dt  turis  &  fafti  ignor.  vbi  dicitur,  cum  quis  ius 
ignoransindcbitam  pccuniam  folucrit,ceflat  rcpetitio:  Pcrignoran- 
tiam  cnim  fadti,  tantum  rcpetitionem  indebiti  foluti  competere  tibi, 
notum  cft,  &ml.  cuiutper  errorgm,dt  rtg.  iur.  Pritcrca  conftat ,  crroris 
verbumfimplicitcrproiatumin  vfii!uris,crrorcm  fa&i  denotarefo- 
lere9*rg.d.LreguU.$.peu*&  Lfcruitus  4.  Qttodvisut  cUnr.  Ac  proindc 
lieetnufquamiuriscrrorexciperctur.legcstamen  dc  crrorc  fimpli- 
citcrioc|uentes,exvocabuliproprictatc3dfad:i  crrorcm  rcftringcn- 
dae funt, arg. L non aliter^p.  inpr.  deleg. Wcfenb.  tnparat.dtiur. &f*8i 
ignor.  Doncli.  i.comm.zi. &ltb. 14.cap.14*  Sane  ft  mulierbeneficium 
SCti  Velleiani  ignorans,  adeoquc  iuris  errore  fbluerit,  etiam  debito- 
rcmfuumdelegando.folutumcondidioneindebiti  rcpctcrc  poteft, 
/.  q uamttu }  §.  murdum 3.  L dtbitrtx  24-  §.  ptn.  D. /.  quamuu.  C.  ai SC.  VtUti. 
l.quiexceptionem  40.de  condiB.indeb.  Atque hoc fpcciale  eftin  mulicri- 
busproptcrfcxusinfirmitatcm,vt  iis&  iuris  crrorelapfisin damnis 
non  tantum  amittendxrci  (u*,fcd  etiam  amifla?  recupcrandae  fuccur- 
r^tur,  d.l.reguUp.inpr.deiuru&fa8.tgmr.  Non  mouct,quodmulicr 
naturalitcrobligata  cffc  vidcatur ,  eoque  condi&io  indcbiti  ccffct, 
arg.  /.  naturaUt  to.  de  oblig.& .Mulierem  cnim  naturaliter  obligatam 
cflcnegatur,  ptt d.Lquiexceptionem  40.  decondtd.tndeb.  tunQ.Lfedfipt- 
urftmtltM  9.  $.  vlt.  &  L  ftq.  ad  SC.  Uace Vcrum  fi  id ,  quod  contra 
SCtumobligatafoluit,  repctere  no!it,fcd  mandati  agere , & rco de 
indcmnitatecauerevcIit,omninbaudienda  cft,/.  Paulutfi m\  /it \r$uad 
SC.  Vellei.Schncidw.  ad  §.  if.  qucyue  num.  7.  &  ftttjq.  Infl.eod.  Sic&du- 
bitanti  condicYloncmindcbitinoneflc  dcnegandam  Iuftinianusre- 
fcripfit,  tnl.pit.  c.  b,t.  Curaindubioanimus  donandi  nonprarfuma- 
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tur,hcumindtbito2j.D.  dt  probtt.  &  dubitans  hac  in  partc  ignorami 
confcratur,  d.  I.  vlt.  Cuiac/.  obf.  ptn.  Duar.  ad  tn.  dt  con  indtbttt.De 
vtriufquciuris&fa&iignorantia  accommodatum  exfiatcxemplora 
intfUww.vide  fup./.  ctnt.in+.qutfi. 

XXIIX. 

Cum  is,  quiin  diem  debet,  adeo  debttor Jit,vt 
ante  diem  Jolutum  repeterenon  pofiit:  qu&ritur, 
an  medii  temporis  interufurium,  accefiiones  ,Jru- 
Bhs  ,  aut  commoda ,  quorum  ratione/lebttor 
damno feexpr&maturajdlutione  ajfettum  dicit > 
JintreJiituenda?J\(egamHS. 

Cum  enim  fors  principalis  non  repetatur,  L  m  ditmto.  l.fub  tondttio- 
nt  16.  m fin.  cum  U  ftq.  D.  dtiondiQ.  tudth.  nec  interufuriura,  acce/fiones, 
fru&us&commoda,tanquamaccefforium,/.MJ  qui.C.  dtvfur.c.ac- 
ttJforiumtdt  Rrg.lur.w  ^.Dcinde  ipfa  «fiei  adie&io  obiigationis  fubftan- 
tiam  vcre  non  rcfpicit,  fcd  cxccutionem  tantum  ,cum  dilatio  frlu  m- 
jmod6fitdebicorisfauorc,adiecla.Proindcdicm  obligationi  adic&u 
lexintcrprctatur.non  vt  dcbitor  mcdii  tcmporis  intcrufurio  frua- 
tur,  propterfru&usacceffioncs  &  commoditates  ex  re  perceptas,  fe4 
vtfaciiiusfolutionem  parare  fuoque  temporcpra?flarc  pomt  >l.tum 
q:--,  §  pr  #/. D.  dt  Vtrb.  O ?/. /.  ikw  tempuf,  dt  Rtg.  lur.  BartoL  \n  /,  /.  D . 
/f./.Coftal.io/.  10.  tod.  Kobert././ii?/.  26.  Cuiat.  S.  obf.  34* 

XX  IX» 

Commodatum  dicitur,quores  gratis  vtenda  SS^" 
datur9adfinem  modumve  certum>ea  lege/vt  ea- 
dem  ipfa  reddatur.  Vbi  hoc  qmritur  :  An  com- 
modatarim  pr&flet  etiam  leuifimam  culpam? 
Quodadjirmamus. 

■  Ff   •  Uf 
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L.fi Vt ctrtoj.  $. nunt vtiendum  2.  D.  (omtnedttu §.  g,  Infl.  toi.  vbi  ^JFe* 
fcnbcc. /.  (n  rebm.  tS.  tn prmc.  d.  tit, I.  /.  §.  &  tfe^.  di  eblig.  &  aS.  /.  iontr*+ 
3m  2*.  t&  rrj.  r«r.  Nam  fi  in  contra&ibu*eius  verfatur  tantum  vtilitai 
qui  accipit,  vt  in  commedato,  prarftanda  eft  exacWima  diligentia,  &  fk 
cuIpalcuiiTima,itcmdolus&  culpa  lata, d.l.fi vtctrto\  Si  contra&u» 
tantum  pcrtinctad  vtilitatcrri  <fantis,  vt  in  dtpefito,  vindicatur  folus 
dchjs, &qua?adiio!um  proxime  accedit.lata  culpa,  f.quodNtru  .  r>. 
dcpefin,l.f.§.2  cemmodatt.  ExcipiturhicTutela,negotiorufn  gefto- 
rum,&  mandati  a&io,  li  in  contraftu  vtriufquc  vertitur  vtilitas ,  vm 
emtione,  vcnditionc,  locationc,  condu&ionc,  {bcietatc,&  fimilibus 
comra&ibus,  tunc  vchit  dolus ,  lata  Clllpi &  1  eu is,  d.  %.  nunc  ridtndur*t 
ytrfi  .fin.Lfi dmift.c.de  loc»t.&  iwiutt.  nonetiam  culpa  lcuiilima ,  §. 
ttu>yl*fiit.Quib.mod.rtt'.ntr4th.Qblig.  vbiWcfenb.Cuiac./^.cfyCa*.  In 
commodatario tamcn  aliud  c ft ,  fi  aut foiius comrtrocfatoris  ,aut  vtrr- 
ufqucvtilitasinifto  contra&u  vcrfctur:  lllo  enrm  cafudoii  &  latae 
tantum , /./ .  §.  /0.  §.  /. /.  12.  inpu commsd.  Bocerus  ad /.  to*tra&*,dt  Rtg* 
Tur.<4;,4<*w.t.  ibidemquc  Dclrio,  Gomctz.a.V4r.rr/«/.7.  nttm.j.rioc 
ctiam  Ieuis  ctdpae  nomine  tenetur././/.i»jr.  vttfiiHl.4tfiviri»a?.n> 
e  ■  moti  Gomctz, d.  'o.c  De  cafu  fortuito  non tcnetur,nifi ipfius  cul- 
jniscontigerit,  f.centrd8ur,dt Rtg.lur.d. Lfint ecrtb,§.  +.&  1. t.%.& 
ctoU-p  vcInifiresacftimatacommodatarucrit,</./w«r/»,f.  }* 
vcl  niii  hoc  cxprcfse  conucntum  fit,  &  ita  cx  conuenttone  periculum 
in  fc  recepcrit,  d  t.f.§.2.  &  %.ft(onutntt.  6.  D.  dtp*f.d*Lientro&m  2$.dt 
r*g.  i#r.exronuentioncenim  contraclus  legcm  accipiufrt,</././.  vel  niit 
fitinmorarc(titucndi,£.jf*.cx/.  tod.i.fi  in  \fio.§.fin.  D.tod.  Citcrura 
ts,  quicaflim  fortuitum  in  fe  recepit,  etiam  dc  infblito  tcnetur.  Is 
namqucpropvic  cafus  nomen  mcrctur  ,qui  eft  infolitus,/.  $fiul#7t* 
§.  vlt.  tU  contretb.  tmt.  /.  tx  condu&e  tf.§.  t.  D.  toc.  Pincll.  in  l.  2.(*p.  3.  nu.30. 
(.  d<  ttfctr.fi.  vtndit.  Fachin.  /.  contreu.  86.  Dcindc  gcneralc  pa&um  dc 
cafibusfbrtuitis  recipiendis  fufficit,  necfpcciaJiopuscfr,,/.7  §*q.d$ 
p*8.  t.jp.  D.  matid.  /./.  C.  depignor.  *tl.  Pinell.  d.  los.  n.  26.  Thoming.  <fr- 
1 /.  tu  18.  Sic  hard  ■  m  1. 1.  nu.  8.  C.  commod. 
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&pr&finitHmterripwremcommoda(fet,anfinito 
tempore,  ne  dum  tamen  impleto  <vfu,rem pofiita 
commodatariorecipere?  A.Jtem.  Sidumrefer- 
turrescommodata  ,  perierit ,  cuw  eritpericu- 
lum?B.  , 

•  m 

A.  Et  magis  cft  commodantem  repcterc  commodatum  poflfe,  Q  . 
tuflu  tempus ,  quo  vfus  rei  potuit  impieri ,  fit  tranfa&um:ccrtat  enim 
de  damno  vitando  commodans,accommociatarius  de  lucro  follici  t  us 
d\,fai.  l.fi  tw,$.  ttemtumrb.  i.Bartol.  in  t.conimodutc.  §./?*  w  h.t .  Panor  m . 
ku*  t*h  2.  txt. tod.  Coftal. w U  fivtttrto, inpr.  D.tod.  Gomctz. z. uu 
refol.  j.  num.  2. 

B.  Siquidcm  ego  mandaueram,pcr  qucm  rcmitteret,  pericu- 
jum  meum  erit :  fi  vcr 6  ipfe> cui  voiuit , commifit ,  mihi culpam  p r x- 
flabit,  Ci  fui  caufa  acccpit,qui  non  tam  idoneum  hominem  clcgcri  t,  v  t 
redti  perfcrri  rcs  po/Tit;  Si  mcicaufa,doIum  duntaxat  pweftabit,  l.tum 
qut  m. $.  vlt,  tum  2.  U  feq.  D.  comm.  Gometz.  2.  Vttr.  ref.j.  n.j.Coftal.  tu  /. 
u.  D.commod.  Sichard.  inl.  ij  cut  7.  C.ic  furt.&feru.ctrr.  Soarctz  ht.  T. 
nu.spp. Gothof.nd /.7. C.  dtfutt.  vbi  vidc Speckh.  ce»t.2.tUJfs. quefi. 
tj.n.  /a.vide  inf.  ctnt .    quetfL  2  c- 

XXXI, 

T)epofitum  efi,  quo  resalicuigratisdaturfub^<^y 

fiderefiituendi.  Sedanqmltbetfiue  mobilis fiuz^j 
tmmobilis deponi  potefl ?  •  1 

Adfirmathoc  Godd.inruh.de  feqttefir.  nuntr.p  cttm  (eqq.& inU 
fequtfter.  iio.  nw».  2.  &  3.  de  Verb.  Stg.  Motqsco  quodobicc^tim  dcpo- 
faiindefinitc  conftituatui  in  vocabulo  rci,/.  /.  $.qu*  depofituj.  &  pjf- 
fim.ff.  depofit i.Rciautem  vocabulttm  non  minus  immobilibus  com- 
petit,quam  mobilib.l.re':>&  ibiDd.D.dt  K*r,Sig.  Deindeintcrdi&u  vn- 
de  vi tantum compctit dc rebus i  ra  mob  i  1  ibus , /. ;. %.& gtner*littr 4.  & 
pApm.  D.devi&  vi arm.  $.  fed  inttrdtclo.  Infitt.  de inttrdiO.  I.  vnic. §. hvc  /«- 
t^dfdstm.ff.  vtrttkt.  fcdICtiqua?runt,vtrum  hoc  ihtcrdictum  etiam 
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locum  habcat  in  dcpofito.  qua?  quarfHo  fuperuacuac{Tet,fi  certo  con- 
ftaret,  dcpofitilmin  rcsimmobiicsnon  cadere.  Pra?terca  omnes  res, 
quae  cuftodiri,  cardcm  &  dcponi  poffunt,/.  /.  tupr.  D.  dtpof.  atqui  rcs  et- 
iam  immobilcscuftodiri  poffunt,/./.  §.cuflodt<tm  j.  D.c$mmod.  I.  *.  §  /./. 
fitn vtndttione  10. &feq  D. dt  ptrtc.  &  comm.  reivend. t.fMtiopof*/?ionu.j  /. 
ttntturex*mtc.6.§.2.l.fitt*tS.  D.  deaft.  emt.  Ergo  Dcniq;  hanc  fen- 
tcntiamconfirmatjcjuod  etiam  rcs  immobiles  fequeftrari  poflunt*- 
(.  i.  2.3.  ext.de  fcqueft.poj?.  & fu.U  qutfito  i/f.l.  177.  D.  4t  verb.  fan.  l.fin.  C. " 
dtordn.cogmt.  vol  i.p.2.  dtjp.s.cond.  S.  Atqui  fcqucftrum  cft  fpcciesde- 
pofiti,'.  7.  D.  deppfficutScin  fequcftrem  fimilitera&iodcpofitidatur: 
In  fpecietamcn  fequcftratioadepofito  dirfert,  vndefequeftratiorei 
litigiofaj  in  folidum  fa&a  depofitio  dcfinitur ,  /.  fequffter.  uo.  dt  V,)b. 
Stg.  In  cuftodienda  autc  rc  dcpofita ,  dcpofitarias  prarftat  dolum  dun- 
taxat  §. pen. Infi.tod.  1 1.  §.  intonducto  19.  §.  vlt.  D.iepof.  Lfivt  cert 0.  §  3.  0. 
tommJ.:ontTAclm.dtrtg. tur.  &  latamculpam,  t.fibomintm^.inpr.l.quod 
Kitud 32.  D.  deptf.  1. 1.  vbi  Sichard.  C.  tld.  1. 1.  §.  u  quo% ,  d$  obl'g.  &  *cl. 
Nonveroleuem  aut  Jeuiffimam  culpam,  nifialitcr  conucncrit,  aut 
depofitarius  depofito  fc  obtulcrit,  L  U%f  couu*ner%ty  *y  §.  ftf},  D.  d<po- 
Jitt.Viud.  2.qu*ft.  33.  Cuiac.  22.  0bf.33.  Sic  etiam  depofiti  nominc 
mcrccspeti  non  poteft,ciim  dcpofitum  fit  gratuirum  quamuisho- 
norariumrccipercdepofitarius,  vclctiam  prctium  dcpolitionis  non 
quafi  mcrccdem  accipcre  non  prohibcrur.  Atquc  hoc  eontrac\us 
gratuiti  naturam  non  immutat,  Ufin.  tbtgl.  D.depo/tti.  Cuiac.<«  p*r*t.C. 
tod.1.2.  %.fiwrt  dtpofitt.  D.vtbon.  rapt.  Hoc tamcncafuleuemculpam 
pra:ftat,  l.fi  vtctrtbj.   2.  D.  commod.  f.  z.txt.  depof. 

XXXII.. 


Pofiremo  pignoris  obligatio  requoquecontra- 
hitwr:  Vbivalde  de  eo  controuertitur ,  <t4n  bo- 
naminoris  probenflone  pr&dii  'vrbani  taciteob- 
ltgataccnfeantur?quod  putamus. 
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Perrationem decifionis,!»/. j. §  t.thi  tQuinuontxtuturhnUurutoiit 
ro!untate>D.  dtrtb.  eor.qutfubtut.Yiliur.  Deindc  ctiam  alia  tacitapi- 
enora  in  rcbus  minorum  conflituuntur,  /.  2.  &  d.  /./.  tnpr.d.t,  Et 
dcniq;  quod  nufquamabhocgenerali  iure  minorum  rcs  cxcipiun- 
tur.  V  erum  fanc  cft,Minorem  abfq;  tutoris  authoritate  rcs  fuas  ob- 
ligarcnon  poffe,  /.  /.  Qnm  tts  pign.  fcdhocdcobligationccxprcfTa  ac- 
cipicndum  elr.  Tacitam  ciim  lex  ipiainducat,  citra  hominisfa&um 
&  fubfidium  ;  quorfum  authoritas  tutoris  vcl  iudicis  ?  Suihciat 
nempedecrctum  legis.  Iafon.  inl  flconflunte , D.fol.  mstr. num.jSt. 
(umftq.B&ld.ml.vntt.  §.  &  vt pltnius,  C.dtrtt p*flr.«c?.tcftatur  hanceffe 
communcm fcntcntiam ,  At vide Menoch. <td;pifi.p  tjf.rtm.j.pum. 66. 
& dttrbit.iiut.t  b.z.ctnt.z.  (sf.17t.nm.  jo.&ftq. 

XXXIII. 

Jtem  y  de pignore ,  quod ij ,  qui  domino  ad  *t- 
dtum  reftitutionem,  aut  redemptori  operis  domi- 
no  mandante  pecuniam  mutuo  dederunt ,  e x 
SCto  habent :  an  videlicet  illud  ad  nauis  alte- 
riusc^rei  refcctionem refte porrigatur  ? 

Ei,  qui  pccuniam  altcriaddomum  cxtruendasn  fiue  reflciendam 
credidit ,  ipfa domus  tacitc  efl  obiigata ,  /. /. in quib. ctuf.pig. tdc.  De 
naui  qutdam  idcm  volunt.  Quia  crcditor  credcndo  f  cit  caufam 
nauis  faiuam.  Et  qui  crcdit  in  rcm  conferuandam ,  efl  potior  &  ha- 
bet ius  prxrogatiuar.  Sed  negatiua  verior eft :  Quia SCtum  nomina- 
timdceo  fa&um  cft,  qui  ad  rcfc&ionem  exftruclioncmq;  ardificii 
crcdidcrit,^././.  Atderebusaliis  nulla  lexexftat.  Etlciescredi- 
tores  iftos  tantum  priuilcgiatos  faciunt,  &  aliis  potiorcs  in  hy  pothe- 
caefTciubcnt,  I.J.&6.  Qni pot.inpign.  vndeprobabile,tumdcmum 
iis  hoc  priuilegium  conccdi ,  cum  cxpreffam  liypothecam  contraxe- 
runt.  Factt,quod  in  tuendis  ardificiis  publica  vcrfatur  vtilitas,  nc  rui- 
nis  afpcetus  vi bis  dcformetur,  /. 2.  C. pritt. <dif.  /.  /. D.  dt  ttg.  intun.  q  uae 
ratio  ccfTat  in  naui ,  &  aliis  rcbus.  Donell.  dt  ptgn.  ttp.  f,  Robert.  /. 
unim.  14%  fidc Gail 2. obf.12. mm.4. Mynfing. t.obf 60. Vult  i.lunfi .34. 

Ff  s  XXXlV.Fta- 
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XXXIV, 
Feudum  nec  totum  nec  pro  parte  fme  confenfU 
dominia  vafallo  pignori  vel  hypotheca  fkb  prir 
uatione-eiufdem  fubijcinequit. 

Eademfere  ratio  viJ&cflFc<5tuspignons&hypothccarcfl,vndeet- 
iam  ftatutum  difponens  dc  pignorc,Iocum  habct  in  hypothcca ,  quia 
intuitu  obligationis,  hypothcca eftcum pignorceadem,§.r/fm/rr- 
tium*7-  lnfl.dt*a.  &vfuiurisha?cduo,  vt&  a&ionis  pignoratitiae  & 
hypothecarixnominaconfunduntur,  /./.  m  p r.  &  %.  i.  de pi 0 »././,  in 
pr. de pign.  att.  I.  9.  quib.  mod.  1  Igu  vtl  bypo.b.  t.  4-  C. dt  pign.  I.  4  7.  C.  dt 
pign.acl.  Connan.  (tK4.c0mm.ts.  Qonell.  dep>guorb.  cap.  2.  &  adRubr. 
C.tod.num.2.  Qh  ji  c  &  rcs ,  qua:pignori  H ari  nequcunt,  hypothcca: 
cxemptae  funt,  perl.fi  it  qm  bona,  §.  vfu-fr,  4f  p-gn.  Fcudum  veto 
oppignorari  lmpp.protiioucrunt,veIcx  hac  rationc,  nc  ii  poftca  norj 
folutodebitoillud  diftrahcretur,viresimpcriideminucrcntur,vt  vi- 
dereeft,  c.tmc.  %.dtn4re.Qu*l.ol.tot.ft:ud.  <h.  Clar.  i.fuduw,  quaft.st. 
Godcn.  eonfil.27>nnm.S.  Eadcm  ratio  feudi  hypothccam  inuertit: 
Nam  &  hic  non  foluto  dcbito  feudum  pcrfequi ipoftctcrcditor  &  di- 
ftrahcre.  Ceuecumomnisomninoalienandi  fcudimodusabolitu$ 
efledebcat,  necpignus  eiufdcm,  ncchypothcca  fuftinebitur,  trg.l. 
fin.  Cdeteb.iU.non  ttten.  &  corum,qua?tradit  Goddxus ,  adl.  alttP4tiot 
il.num.t.  de  verb.  figwf.Vult  de  feud.c*p.  to.nurn.  $4.  Mynftng.tf  cbf. 
fo.G2iU1.tbf.t1.fSr 2  obf.2$.  ftorchoh.cap.S.defcud.  Frucius  tamcn 
oppignorari  poftecommuniterrcceptum  cft.  Borcholt.  d.  cap.S.  nu- 
mtr.$S.  Et  ver6  etiam  ipfum  feudum ,  (1  fucrit  quaefitum  pro  fc  & 
quibus  ipfe  dedctit,  vel  cum  claufula  libcrc  alicnandi  &  frucndi. 
Nam  cVipfum  vcndi,  donari,  vd  alio  modo  citra  domini  volu  ntatcm 
alienari  pofTe,  oftcnditur,  in  cap.  vnic.  inpr.de  ftud.ntnh4Kprtp.n4i. 
ftud.  Curt.  part.  V-  numtr.  141.  CJar.  §.  ftudum%  quaft.  31.  numcr.  9. 
Hartman.  Piftor.  ptt t,  2.  quafi.  14.  numer.  21.  Vult.  /,  ftttd.  10.  nu- 
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XXXV. 

Obligationum  Jpecies  non  minima  ea  efl,t>t  v«bo- 
tjHJt  verbis  conjicitur,  &  ex  Jlipul#tione  tdri****^ 
quam  ejfeclus  ex  Jua  causa  fcaturit.  Anau^ 
tem  Imperator  Jiipulationem  a  Jiipulo  quod  *ve- 
tertbus Jirmumjignificabat ,  rette  diftnm  ajfc- 
rat?Et  an jlipulatio  contractas Jit  verus  & pro- 
prius?  qumtur,quodputumus. 

Varro  Hb.  4-  d*  Ut.  a  ftipc,  hoc  cft,  arrc  fiuc  pccunia ,  quam  ftf- 
|>ularifolemus,dcducerevidctur.  Sedciim  praetcrpecuniam  nume- 
ratam,ctiam  aliar rcs  in  ftipulationcm  venire,  ncc  etiam  contra&us  i 
rcbus  circa  quas  vcr(antur,dcnominari  foIeant,idco  maluit  luftinia- 
nus,  &  rcc?tc,a  ftipulo  dcriuare,idq;  idco,quod  aiiquid  in  ftipulatio^ 
ncdari  folitum  fuit  in  ftgnum  contraccx  obligntionis :  flcutapud 
nos datio dcxtra? intcrucnirefolet.  Eft autem ftipulatio aliarum  ob- 
ligationum  firmandarum  caufa  inucnta,  adcoq;  etiam  fola  per  fc  e&- 
cax  eft,  §.  /. Inff. b.  t.  Paul. /./*»/. 7. Cuiac inp&at.  c.  dtconttth.  fttpttL 
Eftq; contra&us, ex  quo  non  padhim  nudum,fcd obligatiocV  aftio» 
etiam  tlnc  altcrius  c6tra&usadminicuIo,adcoq;  ctiam  abfq;  alia  cau- 
fa proficifcitur, 2. dt nb. crtd.  i. ?•§. qnoaftii  12.  D. dtpiit.Lt.  §. 
vttbu  7.  D.  dt  cbl.  &a8.  §.  /.  Jnft.  b.  I.  t.  m  pr.  D.  tod.  A  &u  cnim  quo. 
dam  ad  obligationem  cOmparandam  intcrponitur>&  cx  proprio  nc- 
gotiopcndct.  Etft  ergo  aliis  contra&ibus  &  pa&is  firmandis  frc« 
qucntiusadhibcrifoleat ,  /.  j.mpr.  verf. contttuttonalts ,  D.  dt  vtrb.tbbg* 
nontamen  proptcreacorum  naturam  aifumit,  fcd  ftipulatio  etiam 
pcr  fcfirmamanct,  dtcxftipulatu  a&ionem  produck,  /.  j.D.dtrtfc» 
Vtnd. I.  vmdkanttm,  /7 .1.  ftdttfi il>  U fiq. D.  dt tutil.  l  j  C.  dt fiittufi. I.  *.C. 
dtrtr. ptrmm.  Goddxui ,  dt  contrab.  ftip.  t*p.  6.  concl.  2.  num.  6.  &  frqq. 
gl.  in  d.  I.j.  §.fttp'Mtic>  ta  vtrfa  CMtptie, 

XXXVI.  Non 
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XXXVI. 

J\Q>n  minm  controuertitur ,  ex  quo  iure fti- 

fulatio  dejcendat  ?  Nos  iun  ciuili  acceptam fe- 
rimuf. 

%.dtconfiitut4  9.  \nfi.  deacl.l.  i.bif.  kuul.  quotits  14'tnfin.  dt  nouat, 
iuncl.  I.  dtporta>mt  ij.  D.dt  inttrdiQ.  &  rtltg.  I.fiiuflipul4tm>  126.  $.Cbty 
fogonuiy  i.dt  vtrb.  obU  Dcindc  H.ermogenianus|ICtus,  m  f.tx  bociwe,s> 
sbt  exctpt.  quibu(dm,qu*  k  iurt  ciuih  introduttafunt.  D.  dt  iuft.  &  iur.  non  - 
nulloscontra&usiurisciuilis  eflcadfirmat,eiusautcmtemporcneqj 
contrattuscmphyteuticus.neq;  literarum  obligatio,ncq;ctiamjpo- 
falitialargitasintrodu&afuit,  vixitenimmultos  annos  antcZcno- 
ncm  &  luftinianum  Imperatorcs.  Ergo  ncccflario  rclinquitur  ex 
fentcntia  Hcrmogcniani,ftipulationcm  iuris  cimliseontra&umeflc. 
Duar.  its  l. 1.  §.  endem.  ibidemq;  Iacob.  Cuiac.  de  vtrb.  obl.  Idcm  Cuiac. 
S.obf.$6.&  14.  C4p.  40.  Atq;  ita  dcfcndunt  Zafius,Bartol.  lafon.  Ca- 
ftrcnf  Mozz.  quos  fcquitur  jG  odd.  dt  cenuab.  fiip.  t.?.  cond.i.  Wcfen  - 
bec.  tnptrat. b. t.  num.2.10  r?.  Borcholt. m$  Gruch Infiit.  dt  fidtiujfar.  & 
in  bdc retdt  vtrb.obU  &  c. iAum.6s.4d fin.  dt  vttb.  obl.  Vult.  lufl.  eod.  # 
Godd.  dt  contrnb.  flipuUc4p.2.num.i.  &ftqq.  DhT.R^uard.*.  w.y. 
Walth.  /.  MtfctU\ti.  Hotomm.  4d$.tm4utemgtntium,l»fttt.deiur.U4t. 
gtut.&  eimU  Forcat.  de  acp.lt.  tutij}.  utyugij*. 

XXXVII. 

Qum  Jlipulatio  verbis  concipiatur ,  minimi 
eddemjcripturaabfoluitur. 

Stipulatio  definitur  pcr  conccptioocm  vcrborum ,  l  $.  /.  b.t, 
Hincduz  ciufdcm  conftituuntur  partcs:  Intcrrof*atio  &congrua 
rcfponfio,  /.  obligamur,  32.  §.  2.  D.  itobl.  &  eSt.  Vtcrq;  proinde  &  fti- 
pulator&promiflbrprarfens  lit  cVloquatur,  /.  i.ff.dt  vttb.  o'l.  neccfle 
cfb  Nec  lolum  loquatur  ftipulator  j  fed  &  ftipuletur  fibi  quid  dari 
autiicri :  Qua:omniainabfcntcsnoncadunt.I>cinde,quiacontra- 
&  u  s  li  tcraru  m  &  verborum  obligatio  difTerunt  fpccic ,  §.  vit.  infitt.  de 
titb.  obl»  irapoflibilcitaq;  cfttVtautflipulatio>qu*  eftconmaftus  ver- 

borum, 
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borara ,  fiatliterisfincfcriptura,  aut  literarumobligatiofiatverbis. 
Cannantu  S.comm.i.  Sicmutus  velfurdusctiamprxfcntespcrmutum 
Vel  cpiftolam  ftipulari non poifunt, §.  mutum,$.item,infttt.b.  quamufs 
teftihcandi  &  probandi  contra&us  gratia  negotium  vcrbis  prius  ini- 
tumin  fcripturamredigercnon  prohibeamur,itaenim  omniafolcn- 
nitcr  acta  ex  fcriptura  przfumuntur,nifi  contrariura  apertuTimc  de- 

onftretur,  $.y?/crff  r«m,§  jf  rm  Pfrforii^ 
Ccnbcc.b.t.Ddtvtrb.tbl.n.t2.&§.  2.  lnfltt.eod.ptr  l.nonfigur<t,sLdeobl.& 
aft.l.s  %.quodftrt,t2.  D.dt p*H.  fcd  eas non  de  ftipuIatione,fcd aliis con- 
tractibus  agere  plusquam manifcftum  eft.  DirTercntianl  ver6  inter 
pacta&ftipulationcscxplicant,  C\\\.\c.ml.7.%.  quod  ferc,  depatt.Do- 
ne\\.ml.fctendum,20.num.6.deverb.  obl.  Borcholt.  de  picl.  c&p.  6.  numer.  2. 
Dc  co  conftat,  ftipulationem  aliam  purc  concipi,  aliam  fub  conditio- 
nc,  4dafl.de  verb.obltg.Ex  puraftipulatione  ftatim  pctipotcft,  4. 
§.  2.L  eum  quisd.%.qui  iti$6.ln8.  D.toLXMbitor  108.  de  vtrb.fign.  tuncl.  I,  41. 
§  t.D.todA.ctdtrt  2/j.iuncl.  1. 14. dt rtg.iur.  Humanitatistamen caufa, 
fcrcuealiquod  fpatium  debitori  datur  ad  folucn  dura,  Lfi  dtbitor.21.  D. 
M  iudtc.  qu  1  j  crcditor  non  dcbct  vcnirc  cumiacco  paratus,  /.  qutddici- 
mmiios.de  folut.  Cuiac.  d.  §.2.  &  adl.+i.  D.  eod.  &  l.  l+.dcreg.  i«r.  Borch. 
dtvtrb.  obligtt.ctp.  6.  numer.  12.  Goddarus  ad I.213.  inpr.  numtr.4.  dt 
vtrb.  ftgn.  At  vide  Wefcnbec.  inptrtt.  eod.numer.  12.  Schncidvrin. 
udd.§.2.  Dcftipulatione  conditionali ,  hoc  rioto,  cam  tam  ad  he~ 
Tcdcm  quam  in  hcredcm  tranfirc,  d.  %.4.l.fiquitj7.  D.eod.l.ntctjft- 
rio.%.quodfi  pendtntetD.deptrtc.&  tomm.rei  rr»</.  Gomctz.  2.v*r.refoL 
tt.  numer.36.  Cuiacius  tnd.lfiquu.  vbi  refpondet  ad  /.  qut  Romu  /;*.  §. 
tegerttu.  b.  fif.Goddarus  dt  contrub.  fiipuL  cupit.  9.  nuuur.w.&ftqq. 
Diuerfum  cft  in  lcgato  conditionali./.  vnic.  §.fin*uttm,c.dt  cuduc. 
teR.  Godtfceus  d.  cap.  9.  concl.8.  numtr.  168.  &  feqq.  Dcnique condi- 
rionalcmcrcditorcmetiam  creditoris  locohabcri,  text.  ett  m  l.  crt- 
dttorts ,  to.  &  l  feq.  L  condtuonatei  J4>  dt  vtrb.  fign.  &  ibi  Goddsua 
.clegantcr. 

XXXI IX. 

Stipulationem  rtcjuirere  continuam  interro- 

■gationem  &  rejftonfionem  non  ambigitur.  An 

Gg  autem 
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condicipotefi,acfimutuum  accepijfet.  Deerrore 
<vcro  hk  dtjputatur.  Anne  etiam  mdebitum  iuris 
crrore  folutum,  condicipoflit  ?  quod  negamus. 

Communis  cft  fcntcntia;  indebitum  errore  fa&i,  non  crroreiuris, 
folutum,  repeti.  Rcguia  cnimiuriscft ;  quod  iuris  quidcignorantia 
cuiquc  neccat :  fa&i  ver6  ignorantia non  noccat,/.  rtguU.  D. dttur.& 
fattt  tgnor.  lcgcs  namque  omnes  homincs  fcire dcbent ,  /.  Itgts.  C.  de  lt- 
^ii.ignorantiaearum  igitur  noncxcufat , l  errorp  c.ad  l.  Fattid.  l.in- 
dtbitum  9.  eod.  L 1. 1  iudtx 28.  dt condtfl.  indtb. Praztcrea tcxtus  eft  cxpret- 
ius,  xnl.tttmquUio.  C.  dt  iuru  &  f*Ri  ignor.  vbi  dicitur,  ciim  quis  ius 
ignoransindcbitam  pecuniam  foIucrit,ceflat  repetitio:  Pcrignoran- 
tiam  enim  facti,  tantum  repetitionem  indebiti  (oluti  competere  ti  bi, 
notum  eft,  &  ml.cuimptrtrrorem^dtrtg.  iur.  Prartcrea  conftat,  erroris 
verbum  fimpliciter pro  latum  in  vfu  mris,crrorem  fa&i  dcnotarefo- 
lere,  arg.  d.  I.  rtguU.  §.ptn,  &  l.  ftruittts  4.  QUod  vi  aut  tlaw.  Ac  proindc 
lieetnufquamiuriscrrorexciperctur.legcstamcn  dc  crrorc  fimpli- 
citer  loquentes,  ex  vocabuli  proprictate  ad  facti  crrorcm  rcftringen- 
dae  funt,  arg.  I.  non  alittr  dp.  inpr,  dt  Itg.  3.  Wcfenb.  inpar4t.it  iur.  &f4tli 
ignor.  Doncli.  /. comm.21.  & Ub.  /4. cttp.  14.  Sane  fi  mulier beneficium 
SCti  Vellciani  ignorans,  adcoquciuris  n  rorc  folu  crit,  etiam  debito- 
rcmfuumdelcgando,folutumcondi&ioncindebiti  repeterc  poteft, 
/.  quamuit,  §.  inttrdumj.  I.  dtbitrix  24.  §.  ptn.  D.l.  quamuit.  C.  a  i  SC.  VtUti. 
I.  <jui  txctptiontm  40.  dt  condtd.  indtb.  Atque  hoc  fpcciale  eft  in  mulicri- 
buspropterfexusinfirmitatem,vt  iis&  iuris  errorelapfisin  damnis 
non  tantiim  amittendx  rei  fu*,fcd  etiam  amilfas  rccuperandaj  fuccur- 
ratur, d.l.reguUp.inpr.dtiuru&facl.ignor.  Non  mouet,quodmu!icr 
naturalitcrobligata  cfle  vidcatur ,  eoquc  condi&io  indcbiti  ceffct, 
ar£.l.natur*Usto.dtoMg.&a8M\x\krcmcnim  naturaljter  obligatam 
clfcncgatur,  ptrd.l.quiexceptionem  40.  dtcondtcl.mdeb.  tunQ.l.ftdfipt- 
ttrfamittas  9. 5.  vlt.  &  I.  ftq.  ad  SC.  hiactd.  Vertim  fi  id ,  quod  contra 
SCtumobligatafoluit,  rcpctcrc  nolit,fed  roandati  agcre,&rcode 
indemnitate cauere vclit, omnino audicnda  eft, /.  Paulm  fimttlitr j/,  ad 
SC.  VtUti.  Schncidw.  ad§.  //.  quctjttt  num.^.&ftqq.  Inft.  tod.  Sic&du- 
bitanti  condi&ioncmindcbitinoneftc  denegandam  Iuftinianusre- 
fcripfit,  in  /.  ptt*  C.  6.  /,  Cum  in  dubio  animus  uonandi  non  pracfuma- 

m  .   .     .  .....  .  a\ 


tur> 


Digitized  by  Google 


EX    INSTIT,    IMPEtt.  i*| 

tur,  Keumindtbito2j.D.  dt  probtt.  &  dubitans  hac  in  partc  ignoranti 
confcratur,  d.  I.  vlr.  Cuiac. /.  obf.ptn.  Duar.  ad  iir.  de  conAQ.  tndobttt.De 
vtriufcjueiuris&facliignorantia  accommodatum  exflatexemplum 
in  d.  I. etror.vidc  fup.  /.  cent. in*.  qu*ft. 

XXIIX 

Cum  is,  quiin  diem debet,  adeb  debttor fit,vt 
ante  diem  Jolutum  repetere  non fofitt :  qu&ritur, 
an  medii  temporis  interufurium,  accefiones  , fru- 
ttus ,  aut  comm  oda ,  cmorum  rationejiebitor 
damnofeexpr&maturajdlutione  affettum  dicit% 
fintrefiituenda?  ^Qgamus, 

Cum  enim  fors  principalis  non  repetatur,  /.  m  dim  t$.  l.fub  condttn- 
ne  16.  mfin.  cu*nU  ftq.  D.  decondiQ.  tndtK  ncc  intcrufuriura,  acce/fiones, 
frudtus&commodattanquamaccefToriumj/.fw  qm.C.  devfur.c.ac- 
etfitium,de  Rtg.lur.in  l.Dcinde  ip(a  diei  adie&io  obligationis  fubftan- 
tiam  vcre  non  rclpicit,  fcd  executioncm  tantum ,  cum  dilatio  fblum- 
modb  fit debitoris fauorc, adie&a.Proindc  diem  obligationi  adicdu 
lexinterprctatur,non  vt  debitor  mcdii  tcmporis  intcrufurio  frua- 
tur,  propterfructusaccefliones  &  commoditates  cx  rc  perceptas,  fe<i 
v t  facilius  folutionem  parare  fuoquc  tcmporc  prarftare  pomt  >Utunt 
qv,  §  q-ini  et.  D.  dt  Verb.  ObUl.  cumtempm,  dcRtg.  Inr.  Bartol*  mUi.D*  , 
jr./.Co(laL inl.  to.  tod.  Robert. /. fent.  26.  Cuiat.  8.  obf.  34* 

XXIX. 

Commodatum  dicitur,quoresgratisvtenda^^^ 
datur,adfinem  modumve  certum,ea  lege/vt  ea- 
demipfareddatur.  Vbihocqu&ritur  :  An  com- 
modatarius  pr&fiet  etiam  leuifiimam  culpam? 
Quodadfirmamus. 

,  Ff     -  \  uf 
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l.fi vt  ctrto $.  $ . nu fflf  viienium  2.  D.  comrnoiatt. §.  2.  l#f/?.  t vbi  We1 
fcnbcc.  /.  r<A«r.  /5. « />r<»r.  d,  tit.  /.  /.  §.  &  \Ut4>  dt  ohlig.  &  aS.  t.  tontra* 
dut  2$.  dt  reg.  tur.  Nam  fi  in  contra&ibut cius  verfatur  tantum  vtilitai 
qui  accipit,  vt in commeiato,  prsrftanda  eft  exacWima  diligentia,  &  frc 
culpalcuiffima,itemdolus&  culpa  kta.,i.l.yivtcfTto\  Si  contradu» 
tantiKT»  pcrtinetad  vtilitatem  dantis,  vt  in  dtpofito9  vindicatur  folus 
iaku  &cjuafadfeholimi  proximc  accedit  Jata  culpa,  /.qucdXttw.Or 
dep.fw,  (.).§.  2  cemmodait.  ExcipiturnicTuteIa,ncgotiorum  gcfto- 
rum4&mandatiaaio,fiincontracluvtriuf(jucvcrticurvtiHtaf ,  viia 
cmtionc,  vcnditione,  locationc,  condu&ionc,focictatc,& fimilibus 
contrac^ibus,tuncve\iit  doIus,lataculpa&  h\x\sid.§.numviitndumf 
vtrfs  .fiii.!.fid,mfatCde  hcat.fr  cwiutl.  non  etiam  culpa  lcuifli  m  a  > 
*  cw,laflit.  Quit.  mod.rettntrah.otltg.  vbi  Wcfcnb.Cuiac./p.  ohf.24.ln 
coramodatar  io  tamcn  aliud  cft ,  fi  aut  folius  commodatoris  ,aut  vtrr- 
ufqucvtilitasinifto  contractu  vcrfetur:  lllo  cnrm  cafu  doii  &  latae 
tantum , l.$. §.  to.  §.  uLt2. inpr. commsd. Bocerus adt.  coutracJm  ><i,  Rig* 
tur.td?*4*u.6.  ibidcm^uc  Dclrio,  Gomctz.a.V4r.r*/*/.7.  rum.j.  hoc 
etiam  leuis  cuips  nomine  tenetur. /.//«injr.  vetfitul.at  fivitiura,.i\ 
t ew  mod  (jomctz,f/.'0.f.  Dccafu  fortuito  non  tcnctur,niliipfius  cul* 
pa  is  con tigcrit, '.  rontrttlu/,de  Reg.lur.d.  L  fint  (crtb,§.  4*&  /•  §•& 
Ctol>l>tu&d&.  vclnifi  ressftimatacommodatarWit,*. /./«*£*"•,!.  tt 
vcl  nili  Iwc  cxprcfse  conucntum  (it,  &  ita  cx  conucntione  periculurn 
infcreceperit,  d  L  5.  §.2.  &  %.ft(onuemt.  6.  D.dfpuf.i»  Li.anu0Stm2j.it 
ftg.  i#r.cxronuentionc  enim  contra&us  Icgcm  accipiurrt, >/./•/.  vcl  nifi 
fitinmorarcftitucndi^.jJff.cx/.  tod.t.fi  in  Afia.§.fin.  D.eod.  Crtcrun» 
is,  quicafum  fortuitum  in  fcrecepit,  etiam  dc  infolito  tenetur.  Is 
namqucpropticcafus  nomen mcrctur,qui  cft infolitus,/.  fijlulae 7$% 
§.  vlt.  di  contrab.  tmt.  I.  tx  tondt&o  1$.  §.  /.  D.  lo(.  Pincll.  in  t.  2.ctp.  2.  nujo, 
t.  d«  refeini.  vtniit.  Fachin.  /.  controu.  86.  Dcindc  gcnerale  pa&um  dc 
cafibusfbrtuitis  recipicndis  fufficit,  necfpecialiopuscft,/.7  S^iyM 
ptM*  L39.  D.  mtntL  l.$.  C.  itpignor.  acl.  Pincll.  d.  loc.  n.  26.  Thoming.  dt- 
of.t.ru  18.  Sic  haxd  tn  1. 1.  nu.  S.  C.  commod. 

XXX. 

Scire  qumtur,ft  quifpiam  ad  certum  vfitm 
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& pr&finttum  tempus  rem  commodaffet.an finito 
tempore,  ne  dum  tamen  impleto  vfu ,  rem  pofitt  a 
commodatariorecipere?  A.Jtem.  Sidumrefer* 
turrescommodata ,  perierit ,  cum  erit pericu- 
lum?B.  >  '  \  \ 

A.  Et  magis  cft  commodantcm  repcterc  commodatum  poffc,  6 
iuftu  tempus ,  quo  vfus  rei  potuit  impieri ,  fit  tranfa&um:ccrtat  enirn 
dc  damno  vitando  commodans,accommodatarius  de  lucro  follicitus 
ci\jfdt.l.firnc7$.  ttttmun;,  b.  /.Bartol.  tn  Ux>mmodjto.^.fuut  h.t. Panor m. 
int.  v*o,  tol.  2.  txt. tod.  CofUl.  18  /•  fivt  cttto,  itipr.  D.tid.  Gometz.  i.  ur. 
ufol./.num.  f. 

B.  Siquidcm  cgo  mandaueram ,  per  qucm  remitteret ,  pericu- 
J  um  mcum erh :  U  vcro  ipfc,  cui  voluit , commifit ,  mihi cuJpam  prae- 
ftabit,  fi  fiiicaufa  accepit,qui  non  tam  idoneum  hominem  clcgcrit,  v  t 
rcdte  pcrfcrri  rcs  poflit;  Si  mcicaufa,doIum  duntaxatpwcftabitj  f.tum 
tjut  /*.  $.  vit,  tum  2.  U  feq.  D.  comm.  Gomctz.  2.  v*r.  rtf.7.  n.3. Coftal.  1 «  L 
vi.  D.commol  Sichard.  inl.  ij.  cut  7.  C.defnrt.  &ftru.corr.  Soaretz  lit.  F. 
tm. spp.  Gothof. §d 1. 7.  C  dtfurt.  vbi  vidc  Speckh.  ctnt,  z. tUff.3. qtutft. 
/^.tf./a.vidc  inf.  ctnt,  4.  q**ft>  2.  ht,  c. 

xxxi 

T)epofitum  efi>  quo  res  alicuigratis datur  fub****i+ 
fderefiituendi.  Sedanqudtbetfiue  mobilisfiucs  ' 
tmmobilis  deponi  potefi?    J"  \ 

Adfirmathoc  Codd.inrmh.it  fiqntflr.  numtr.p  ttmt  (i<i<\.&  inU 
ftqutfltr.  no.  nu»>.  2.  &  3.  dt  Vtrb.  S:g.  Motus  co  quodobic&um  dcpo- 
fitiindefiniteconftituaturin.vocaboloj-ci,/./  S.fii4  dtpofituf.  &paf- 
fim.ff.depofituKciautcm  vocabulum  non  minqs  immobiijbus  com- 
petit,quam  mobiiib.l.rt:,& ibi  Dd.D.de  Vtr.Stg. Deinde  in tcrdidu  vn- 
de  vi tantum  compctit  de rebus immobiiibus ,  /.  /.  §.&  gentraltttr  4.  & 
pafrm*  D.devi&vi arm.  $.  fed  inttrdtclt.  Infttt.  de  interdtU.  I.  vr.ic.  5. bvi  in- 
tydiclum.ff.  vtrttbi.  fcdICtiqua?runt,vtrum  hoc  ihterdi&um  ctiam 
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locum  habcat  in  dcpofito.  quar  quxftio  fupcruactia  cflct,  Ci  ccrto  con- 
flaret,  dcpofittfm  in  rcs  immobilcs  non  caderc.  Pra:terea  omncs  rcs, 
quar  cuftodiri,  cardem  &  dcponi  poffunt,/.  /.  tnpr.  D.  dtpof.  atqui  res  et- 
iam  immobilescuftodiripoflunt,/./.  §.cuftodt<tmj.  D.commod.  I. 2.  §  /./. 
fi m  vendttione  10.  & (eq  D.  dt  ptric.  &  comm,  rti vtnd.  /.  ntio poff*J?tonit.*  /. 
ttnttur txtmto.  6, §.2,1.  fi ti*tg.  D.  deacl.  tmt.  Ergo  Deniq;  hanc  fen- 
.    tcntiam  confirmat ,  quod  ctiam  rcs  immobilcs  fequeftrari  poflunt^ 
(,  1. 2.3.  txt.  dtfequeft.poj?.  &  f*c.l,  qutftto  iif.l.  177.  D.  de  vtrb.  fgn,  l.  fin.  C. ' 
deordtn.cognit.  voL  t.p.2.  dtfp.j.concl. S.  Atqui  fcqucrtrum  cft  fpccics de- 
pofiti,'.  7.0.rff^/!ficut&in  fequcftrcm  iimilitcra&iodcpofiti  datur: 
Infpecietamen  fequeftratioadepofito  differt,  vndefeque/rratiorei 
litigiofie  in  folidumfa&a  depofitio  dcftnitur^/./rffif^r.  no.de  V.ik. 
Stg.  In  ctiftodienda autc  re depofita , depofitarius  p rj.-ft.it  dolum  dun- 
taxat  5* pen. Inji.tod.  1. 1.  §.  in conducto  ig.  S.  vlt.  D.dtpof.  l.ft  vt  ctrtb. §  $»  0. 
tomm.l.zontt  acIw.  dt  rtg.  tnr.  &  latam  culpam,  hfi btminttn  7,  in pr.  /.  /  i 
Setnt  92.  D.  dtpof.  I.  /.  vbi  Sichard.  C.  tid.  I.  /.  §.  u  quo^ ,  dt  obtg.  &  *&. 
Nonvcroleucm  aut  lcuiffimam  culpam,nifialiter  conucncrit,  aut 
depofitirius  depofito  fe  obtulcrit,  l  /,§.fi touwnertt,  &  %.  fnph  D.  d.po- 
fiu.  Vaud.  2.  qu4ft.  ij.  Cuiac.  22,  obf,       Sic  etiam  depofiti  nomine 
mcrccspeti  non  poteft,ciim  dcpofitum  fitgratuitum  quamuisho- 
norariumrccipercdcpofitarius,  vclctiam  prctium  dcpolitionisnon 
quafi  mcrccdem  accipcre  non  prohibctur.  Atque  hoc  eontrac\us 
gratuiti  naturam  nonimmutat,  f.fin.  tfagl.  D.drpoftti.  Cui&c.<*tp*r*'.C. 
tod.1.2  %.ftmrt  dtpofit*.  D.vtbon.  rjpt.  Hoctamcncafuleuemculpam 
prarflat,  l.fi  vt  ctrte  /.  § .  2.  D,  commod.  t.  2.txt.  depof. 

XXXII. 

De  pi„no.     Pqfiremo  pignoris  obligatio  requoquecontra- 
K-  '  hitHr:VbivaldedeeQControuertitur,(t4nbo- 
-   na  minoris  pro penfione  pr&dii  vrbani  tacite  o  b- 
ltgataccn{eantur?quod  putamus. 

Pcr 
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Per  rationcm  dccifionis,»/.  j.  §  U  ili^Qumntntxtufrh  nlturttork 
Xoluntatt.D.  dtrtb.  tor.quifubtut.vtliur.  DcinJc  ctiam  alia  tacitapt- 
gnora  in  rcbus  minorum  conftituuntur,  1.2.  &  d.l.j.inpr.d.t.  Et 
dcniq;  quod  nufquam  ab  hoc  gcnerali  iure  minoruroresexcipiun- 
tur.  Verum  fane*  eft,Minorem  abfq;  tutoris  authoritatc rcs  fuas  ob- 
bgarcnonpoflc,/./.  Qndrts  pign.  fed  hocdcobligationcexprcfla  ac- 
cipicndum  eft.  Tacitam  cum  lex  ipfa inducat, citra  hominis fa&um 
&  fubfidium  ;  quorfum  authoritas  tutoris  vcl  iudicis  ?  Sufficiat 
nempcdecretum  lcgis.  Iafon.  tnl  JiconflAntt  tD.fol.m*tr.num.s86. 
tum  ftq.  Bald.  m  /.  vnit.  §.  &  ri pUnikt,  C.dt  rti  vxtr.aCt.  tcftatur  hanc  efTc 
communcm  fcntcntiam ,  At  vidc  Mcnoch.  adtpifc.p(Jf.rtm.3.num.  66. 
&  dt  trbit.  iud.  l.b.  JrfttfcJ.  (*f.  171  M%m.  jo.&ftq. 

XXXIII. 

Jtem  y  de pignore ,  quod ij ,  qui  domino  ad/t- 
dtum  reftitutionem,  aut  redemptori  operis  domi- 
no  mandante  pecuniam  mutuo  dederunt ,  ex 
SCto  habent,:  an  videlicet  illud  ad  nauis  altc- 
riusc^  rei  refectionem  refte  porrigatur  ? 

Ei,quipccuniam  alteriaddomum  extruendam  fiue  reficicndam 
credidit ,  ipfadomus  tacitc  cft  obligata,  Ut.tn  quib.  auf.p-g.  xat.  Dc 
naui  quidam  idem  volunt.  Quia  creditor  credcndo  f cit  caufam 
nauis  (aiuam.  Et  qui  credit  in  rem  confirruandam ,  cft  potior &  ha- 
bctius  przrogatiua?.  Sed  ncgatiua  verioreft:  QuiaSCtum  nomina- 
timdeeo  faSum  cft,  qui  ad  rcfc&ionem  cxftru&ionemq;  ydificii 
crcdidcrit,4.  /L  /.  AtdercbusaJiis  nulla  lexexftat,  Etlcsescrcdi- 
torcs  iftos  tantum  priuilcgiatos  faciunt,  &  aliis  potiorcs  in  hypothe. 
caeflciubcnt,  l.$.&6.  Qui  pot.inpign.  vndeprobabile,tumdcmum 
iis  hoc  priuilcgium  conccdi ,  cum  cxprelTam  liypothecam  contraxe- 
runt.  Facit,quod  in  tuendisxdificiis  publica  vcrfatur  vtilitas,  nc  rui- 
nis  afpcelus  vi bis  deformetur,  /.  *.  C. prjv. adtf.  U  t. D.  dt  ttg.  imun.  quae 
ratio  ccflatin  naui,  &  aliis  rcbus.  Doneli.  dt  pign.  ttp. ;.  Robcrt.  3. 
totm.ij*  vidcGail.<2.»i/:/^»«w.^.Mynfing./.c<'/ do.Vuki.lnrt^.34. 

Ff  3  XXXlV.Fta- 


iti      CENTVPJA   Hl  QVMST, 

XXXIV, 
Feudumnectotumnec  propartefine  confenfu 
dominia  vafallo  pignori  velhypotbecA  fub  pri- 
uatione-eiufdem  fubijcinequit. 

Eadcm  ferc*  ratio  vis&effe&uspignoris  &hypothccar  cft,vndeet- 
iam  ftatutum  difponcns  dc  pignorc,Iocum  habct  in  hypothcca ,  qui* 
intuitu  obligationis,  hypothcca  eftcum  pignorccadem,  %item(er- 
«UM47.  ir.ji.iU.i  l.  &vfuiurisharcduo,  vt&  a&ionis  pignoratitia:  & 
hypothecarixnominaconfunduntur,  /•/.  m  pr.ey  %.  ndepi^n.l.i.in 
pr.de  ptpn.aQ.  I.  p.  qutb.  mod.ttgn.  vtl  hjpo-b,  I.  4.  C.dt  ptgn.  I.  4  7.  C.  <ff 
pign. a8.  Connan.  Itb.  4*  comm.  13.  Doncll*  hp  g»or  b.  cap.  2.  &  adRubr. 
C.eod.num.2.  Qh  irc&rcs,  quxpignori  dari  ncqucunt,  hypothcca; 
cxemptae  funt,  ptrl.fi  u  qm  bonat%.vfu-/rv{luttdt  pgn.  Fcudttm  vcto 
oppignorari  lthpp.prohibucrunt,vel  ex  hac  rationc,  nc  fi  poftca  non 
folutodebitoillud  diftrahcrctur,vircsimpcriidcminucrcntur,vt  vi- 
dere cft,  c. vmc.  %.don4re.Q»al.ol.fot.fatd.  cli.  Clar.  i.ftuduw,  quaft.31. 
Qodcn.  confil.27.num.i.  Eadcm  ratio  fcudi  hypothccam  inuertit: 
Nam  &  hic  non  foluto  debito  fcudum  pcrfequi  poftct  crcditor  &  di- 
ftrahcre.  Ccttccumomnisomninoalicnandi  feudimodusabolitus 
cfledebcat,  nccpignus  eiufdcm,ncchypotheca  fuftinebitur,  urg.l. 
fin.  C.  dtitb.nl.non  tltin.  &  eorum,qus  tradit  Goddarus ,  adl.alnrattv% 
28.  num.  8.  dt  verb.  fignif.  Vult  dt  feud.  t»p.  10.  num.  S4*  My  nfing.  6.  ebf. 
30.G2.1L1.obf.fi.  &  2  obf.2f.  Borchoh.  cap.  8.  defiud.  Frudus  tamcn 
oppignorari  poiTecommuniterrcccpium cft.  Borcholt.  d. cap.8.  nu- 
mtr.  ]s.   Et  vcro  etiam  ipfum  feudnm,  fi  fucrit  quxlitum  pro(c& 

Suibus  ipfe  dederit,  vcl  cum  claufula  libere  alicnandi  &  trucndi. 
lam  &ipfum  vcndi,  donari,  vcl  alio  modo  citra  domini  voluntatcm 
aiicnari  poflTe,  oftcnditux ,  in  cap.  vnic.  inpr.de  fcud.nonhaKprop.n4t. 
feud.  Curt.  part.  4:  numer.  141.  Clar.  §.  ftudum,  fUajfl.jt.  nutrer.  i, 
Hartraan.  Piftor.  part,  2.  qitaji,  14  numtr.  21.  Vult.  /,  ftud.  to.n*- 

mr.  42.  &fm.  • 
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XXXV. 

Obligationum  fiecies  nonminima  ea  ^>femVCT^ 
quA  verbis  conficitur,  &  ex  fiipul^tione  tan* 
quam  efifeBus  cx  {ua  causa  fcaturit.  Anau- 
teyn  Imperator fiipulationem  a fiipulo  quod  *vc- 
teribus firmumfignificabat ,  rette  ditkim  aj/e~ 
rat?Et  anftipuUtiocontractusfitverHS  & pro- 
prius?  qu&ritur>quodputnmus. 

Varro  Hb.  de Imfr  Ut.  a  ftipe,  fioc  eft,  jtrc  fiuc  pccunia ,  qulm  ftl- 
pulari  folem  us,  deduccrc vidctur.  Scd cum  pram-r pecuniam  nu me- 
ratam,ctiam  alia?  rcs in  ftipulationem  venirc ,  ncc  etiam  contra&us  a 
rcbus  ctrci  quas  vcr/antur,dcnominari  foIeant,idco  maluit  luftinia- 
nus,  &  rcc*fce> a  ftipulo dcriuare,idq;  idco,quod  aliquid  in  ft  i  pu  Iatio- 
ncdari  folitum  fuit  in  fignum  contra&z  obligationis :  ficutapud 
nos  datio  dcxtrs  intcruenire folet.  £ft autcm  ftipulatio aliarum  c b  - 
ligationum  firmandarum  caufa  inucnta,  adcoqj  ctiam  fola  pcr  fc  effi- 
cax  eft,  §.  /.  Inff.  b. t.  PauI././S»f.  7.  Cuiac  inptrat.  C.  dtctntrab.  fltpul. 
Eftq;contra&us,  cx  quo  non  pa&um  nudum,fcd  obligatiocV  aftio* 
etiam  fine  alterius  cotra&usadminicuIo,adcoq;  ctiam  abfq;  alia  cau- 
fa  proficifcitur, 2.  §.  fi n.  dt  rib.  crtd.  1. 7.  §.  (juoajo e  12.  D.  de p«(t.  Li.%. 
Verbis  7.  D.  dt  cbl.  & acl.  §.  /.  Infl.  b.  1. 1.  m  pr.  D.  tod.  Ac"tu  cnim  quo. 
damadobligationemcOmparandamintcrponitur^&ex  proprione- 
gotiopendet.  Etfi  ergo  aliis  contractibus  &  pa&is  firmandis  frc- 
qucntiusadhibcrifoleat ,  L  /.  mpr.  vtrf. conuentiondet ,  D.  de  verb.tblig. 
nontamen  proptcrca  corum  naturam  aifumit,  fcd  ftipulatio  ctiam 
perfefirmamanet,  &exftipulatu  adionem  produck,  /.  j.D.dtrtfe. 
vtnd.  I.  vmdictnttm,  tj.l. ftdetfi iS.  l.fiq. D.  de tutil.  /  ?  C.  dt ftittuf. I. 4 . C. 
dtrtr. permm.  Goddacui ,  de  contrab.  flip.  ctp.  6.  concl. 2.  nnm.  6.  &  frqq. 
gl  in  d.  l.j.  $.fltpuUu9, \n  vttboctMtptte. 

XXXVI.  Non 
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borum ,  fiatliterisfincfcriptura,  aut  literarumobligatiofiatverbis. 
Connanus  o.comm.i.  Sic  mutus  vcl  furdus  ctiam  prarfcntcs  pcr  mutum 
vel  epiftolam  ftipulari  non  poffunt,  §.  mutumA.tttm.lnflit.b.  quamufs 
teftifacandi  &  probandi  contractus  eratia  ncgotium  verbis  prius  ini- 
tum  in  fcripturam  redigcrc  non  prohibeamur,ita  enim  omniafolcn- 
niteractaexfcriptara  prxfumuntur,nificomrariuraapcrtiffimede- 
TOonftrctur,$.)&  fcriptumt%.ittm  vtrborumtlnfttt.dtmutii.fttpuLDiff.Wc' 
fc n b cc. b. t.  D dt  vcrb.obl.v..i2.& §. 2.  Infltt. eod.per  l.  non  figura,  $8.  dt  obl.& 
acl.Ls  %.quodftri,i2.  D.dt p*ft.  fcd  eas non  dc  ftipulationcfed aliis con- 
t 1 actibus  agcre plusquammanifeftum  eft.  DiifFercntiam  vcrd  inter 
pa&a&ftipulationesexplicant,  Cuiac.f»/.*  §■  quodfere,  depatt.Do- 
nc\\.ml.fcttnduni,3o.n*m.6.dt  verb.  obL  Borcholt. dt  ptd.  Cdp.  6.  numtr.  2. 
Dc  eo  conflat,  (tipulationcm  aliam  pure  concipi,  aliam  fub  conditio- 
nc,  §.t.& +.\nfl%dt  vtrb.obltgJLx  puraftipulatione  ftatim  pcti potcft,  d. 
§.  2.L  tum  qui^.%.quiitd.s6.Ln8.  D.toiLLdtbitor  108.  dt  vtrb.fign.  iun8.  i  4t. 
§  i.D.toeLl.ctdtrt  2/j.iuncl.  I.  14.dtrtg.iur.  Humanitatistamcncaufa, 
brcuealiquod  fpatium  debitori  datur  adiolucndura,  Up  debttorn.D. 
di  iudtc.  quia  crcditor  non  dcbct  vcnire  cum iacco  paratus,  /.  quoddic't~ 
mwiioj.dt folut. Cuiac. d.$.2.& ad!.4'-D.tod.& i  14. dereg. iur.  Bor c h . 
dtvtrb.  obUgat.cap.  S.numer.  12.  Goddxus  adl.213.  inpr.  numer.  4.  d§ 
Vtrb.  fign.  At  vide  W^cfcn  bcc  in  pdrdt.  toL  numtr.  12.  Schneidwia. 
ad  d.  §.  2.  Dc fiipuiationc  condicionali ,  hoc  noto,  cam tam  ad he- 
Tcdcm  quam  in.heredcm  tranfire,  d.  %. 4A.fi quis 37.  D.tod.Lneaffx- 
rio.%.quodfi  ptndtntt>D.dtptrt(.&  cmm.rtt  vtnd.  Comctz.  z.vkr.ftfol. 
u.  numtr.36.  Cuiacius ind.Lft  quit.  vbi  rcfpondct  ad  L  qut  Romd  122.$. 
Aggtrtut.  6.  tit.  Godcbus  dt  contrdb.  ftipul.  cdpit.  nunttr.w.&ftqq. 
Diuerfum  cft in  lcgato  conditionali. /.  vnic.  %.  ftnautem,Q.de  caiuc. 
toll.  Goddxus  d.  cdp.  9.  conci.S.  numtr.  168.  &  feqq.  Denique condi- 
tionalcm  crcditorcm  ctiam  crcditoris  loco  habcri,  ttUt.  ttt  m  L  crt- 
dxtorts ,  10.  &  L  ftq.  L  tQudttmdlts  J4.  dt  vtrb.  fign.  &  ibi  Goddses* 
.«leganter. 


Stipulationem  requirere  continuam  interro~ 
tionem  &  rejftonfionem  non  ambigttur.  An 


XXXI IX. 


tjo       CENTVRIA    III.  QV>EST. 
autem  qui  altero  die  nullo  aftu  extraneo  interue* 
niente  re(j?ondit,continuoreJpondiJfe  ccnftatur? 
dubitatur. 

» 

Nos dicimus  modicum  tempus,vt  fcilicet,  vcl  co  ipfo  die*  /.  rtwfl- 
ww,!j?.b.t.  vclproximafequenti,  l.fiexduib.  12.  dt  duohmuu  ,nn!l» 
atftu  cxtrancointcrucnicntcrcfpondcatur,Aipulationcm  non  infiin- 
gcrc.  Continuum  autem  id,  quodad  ftipulationis  fubflantiamrc- 
quiritur,  intelligcndum  cft,non  Phy  ficorum  morc  a  pun&o  ad  pun- 
cl um,fc  J  moraiiter  &  ciuilitc  r ,  vt  fcilicet  momcntum  aliquod  natu- 
raeintercedat,/.twifmi»itfy/^7.fiinjj?r»//.A.  ^  /M.  Duar.  Alciat.  qui- 
dcm,  /.  y&fA&ox  i.tjr  in  l. t.  §.  r.numtr.  17.  &  feqf.  b.  putat,  nc  qutdem  v- 
nius  dici  fpatium  intcrucnirc poffe ,  per  1 16.  §.  /.  dt  vul%.  & pup.  Stttfitr. 
l.2g.ftl.  tMtt.Guzhhcr.2.Mtf(tt.2i.  longumintcruallum  non  vitia- 
reftipulationem  contcndit,  pe?  /./j  muhet  22.  C.  adSC.  Frfl*<i*.Quod- 
jiamautem  fit  negotium  peregrinum  ,  permittitur  re&ius  uusa 
Goddaeo&Meaocfa  arbitrioiudicaatis* 

XXXIX. 

Tr&tereareJf>onfio  promijforis  conformis  de- 
let  ejfe  interrogationi.  Si  vero  imperfonaliter 
concepta fit  etta  m  ex  parte  promijforis  hoc  modoy 
dabis?  dabimtur:  promittis?  promittuntur, 
obligat  ne  ?  Sic  putamns.  • 

Inftipulationenamq;  przceditinterrogano,  fecnnd&m  quam  re- 
fponfiointcrprctanda&accipicndaeft,4rjj.§  prttetu,  Ufttt.de  tntttil. 
Jtip.hz  vt  perlona  in  intcrrogationc  cxprcfla,  in  refponfionc  rcpctita 
vidcatur , Lffm,§. qut intertox*tm>D. detnterr. iniur.f*8.  Atq; hoc in- 
ter  aliacomprobat  Alciams^Jauti  focoallato,  i  n  quoita  lcgitur  con  - 
ccptaftipulatio>dabin  ?  dabuntur; quarpcrindc  vjlct,  acfi  dixiflfet, 
dabo.  £t  quis  ignorat,  hodic  quibufcunq;  vcrbis  contractam  fti- 
pulationcm  valcre, §  t.  lnfl.de  vtrb.tblig.  itcm,  quodinftipulationi- 
biu  rrugis  rcs  &  mcas,  qu  am  qualiu*  Ycrborum  c  cnfidcr  ct  ur  tftu  ,$.r. 

mfi. 
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Infl.  defiipuL  ftrv.  Duar.  Cuiac.  Donell.  tdl.f.D.deverb.obfig.  Alciar. 

* .  T*f «f  >■  //.  Sane  aliud  cfl.fi  imperfonalitas  ex  prxfenti  non  eon- 
ftituat  obligationisfubftantiam ,  fed  eam  coftitucndam  in  aliud  t  cm- 
pus  reijciat.  N#«.  ri/a  f /.  /.  c.  4< prectb.  Imp.  offer.  Bart.  in  /•  fitpu  - 
Ut  10.38.  §  ftquit  tta.de  verb.obltg.  Wcfcnbec.  tnparat.  D.eod.numer.*. 
videomninb  Godd.4UcMtr*hJt*i**(*4. comL2.num.24.2s.  26.27.  ad- 
deeundem,(wir/.r  infin.sb\  probat ,  ftipularionem ,  collatam  in  ar- 
J>itrium  promiflbris,  veIuti,<M*,A veluerit,  non  valcrcJ.fiipuUtit  /7. 
vbi  etiam  Cu  iac.  /.  i  TttttitS.iufin.  dt  vtrb.  oblig.  Li.  de  obltf.  <jr  *#. 


X  L» 

(um  verba  ftipulationum  inter  atia  ita  ct~ 
iamerantconcepta,  fidepromittis?  fidepromit- 
/05  videre  efl,eum  wn  iurare,  qui  cjutdjidejua 
ffomittitt 

Wefenbcc,  k  $.  m  htcjnft.  4$ verb, tbLnttm*  1.  Etenim  iuram cntum 
pro  forma  Q>ecifica  &  fu  bftantiali  requirit,  vt  &  per  Deum,  &  tadtio- 
nemfacrorum  Euangeliorum  prarftcturf  Qupd  itamintroduftum, 
pro  forma  non  poteft  pracftari  per  arquiualens.  Etfonealiudeft.  ta- 
1  cm  effe»  aliud ,  pro  tali  naberi :  cum  illud  denotet  proprictatcm,  hoc 
vcto  fictionem  tantum  Bart.  tnl.  t.int.  nottb.  defuit  &  Itgit.  Idcm,  m 
LfiMarttuti§.Uguinutr.r.adL.lul.dttduit,  Etnullum  fimilccft  idcm, 
ftcuni.gL  in  L  quodNerua.  D. depefitt ,  ul cj ;  vei  maxirne  procedit  in  his, 
quarfunt  fa&i.  Et  fic  conful.  Modcit.  Pift.  stufil.  ip.  quafi.2. per  tot. 
Et  tradit  Couarr.  in  c. qvamuii,  $  2  /. part.  verf. 9.  Aliud  tamcn  dicen- 
dum  vidctur  in  perfonis  illuftribus  ,  8c  in  dignitatc  aliqua  confti- 
tutis,  vtfuntPrincipes,  Gomitcs,Barones,  Nobiles,  Do&ores,& 

3uaccun^;  aliar  perfona:  honeftiores;  Qu£ cnim  quifq;  maioriseft 
ignitatis,  eo  magis  in  ipfo  bona  fides  cxubcra  re,  &  ab  omni  perfidia 
vacaredebet ,  Matth.  Colcr.  deprocef.  exeeut.p.  1. t.io, uum.2ft.  &  2jt. 
de  quibus  vide  late  Ebcrh.  Spcckhan.  ctnt.  1.  quafi.  4.  Mynf  /.  tbf.  /7. 
Gail.  2.tbf.  /7.  Pincll.  dt  rtfc.  vtntLpart.t.foL  mtht,  426.  nnm.it.  Cotbm. 
r e$,  ttt  num.123.  ejr feqq.  P.Frider.  Ub.t.de  Uand.  tap.yi.num.f. 
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ecndum  putamus.  Quianon  eftinducendum  aliquod  difcrimen  in- 
ter  ius  Canonicum  &  Ciuilc,  niii  cxprcfl  um  fit,  vf.nc.  i.deop.  nou.nun. 
Sed  nullibi  iurc  Canonicoeft  cxpreflum,alteri  rtipulationcm  fa&am 
Yalerccontrahtris regufas > ergo  non  valct.  £t  faneiurc Canonico 
t  alct  exccptio  illa;  Tua  non  intereft,  (.  cum  inter.  dttUR.  (.  nonjoltnt. 
2.  q. 7.  fed  vt  alteri  dctur , ftipulantis  non  intcrcft ,  d.  §.  altert.  Ergo 
Aipulatioalterifaaactiam  iurc  Canonico  valet  Atqueficdocent, 
Fclynus  Abb.  Faber ,  Romanus,  Alexander ,  Alciatus ,  quos  rccen- 
fct  Fachin.i.  controu.io. 

XLIIL 

*  Sed  quidfiiuramento  'vallata fit flipulatio  aU 
tcrifattn/ualcbit?  adfirm. 

Si  enim  ftipulatioalteri  facla  valet ,  fi  pcena  adjiciatur,  d.  §.  alteru 
ergomuJtomagisfiiuramcntumacccfFcrit.  Et  iuramcntum  confir- 
mat  con  tractus;  &  pacta  alioqui  iurc  ciuili  inualida,  c.  quamuis,dt  pacl. 
Ub.6.t.cum  C9nttngas,tUmeiur.  Erg6  confirmabitetiam  ftipulationem 
aJtcrifa&arh.Bart. inl.fi quuproto.D.dt fideiuf.  GIofF.  inc.corduoculm 
1.  q.  7.  Bald.  kfon.  Couarr.  inc. quamnit, tnLpart.  §.  4.  num.  //.  Facbin. 
j.controu.  19.  Cur  pcenz  ftipuIatioprobetur,ratio  non  eftobfcura: 
quia  fibi  ftipulator  profpcxit  ftipulando,&  alteri  dari  non  tam  in  ob- 
Iigationecft,quam  in conditionc.  Conditio  autemrecteinaltcrius 
perfonamconrcrtur.  ScdvtrttmpanaaltqukprdfittMtmfitmoeiut  ?  quarfi- 
tum.  Et  quidcmeam  rcuocandam  ad  duplum  ,  /.  vnic.  C.  de  ftnt.  qux 
pro  co,  quod  intereft,  profer.  voluerunt  intcrpp.  &  eam  fententiam, 
Vtbcnignioreminfummiscuriisreccptam  eiTe,adftrmat  Wcfenb.ii 
§,alttrt,n.i.  lnjt4tmntiLftipul.it  quafententia  receflit  DoncW. inc.fin.ad 
d.l.vntr. \bi  oftendit,pcenaemodumpra?cidi  non  oportere,modoge- 
nere ipfo tanti ftipulatoris  intcrcfTe  po/fit,  quantum  is  pocnam  ftipu- 
latur,&  ftipulatio  vfurarum  iraudccarcat ,  vide  fup.  qnaft.  /y. 

xuv. 

.  An  autem poenalifiipulationenouetur princi- 
paliioblijratio?dubitatHr.  Quodnegamns» 
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XLVI, 

Quia  non  tantum  principales  obligatioftes Jti~  J*^1* 
pulatione  conjlituuntur,  fedetiam  accefforU  fi- 
detujforum  *  de  his  rcttc  cjUAdam  jubiiciuntur. 
Primum  autem  occurrit  illud:  aH  obligatus  dare  . 

fideiujforem  inuitocreditoripignora  adferrepof 

fit  ?  Negamus. 

Aliudenimproalioinuitocrecliton  prarftan  non  potcft,  l  2.  f  /. 
n  H'tr:.p?t.  c\  confcquenter  inuito  crcditori  pignora  dare  non po- 
tdl,  qui  fideiuflbrem  dare  tcnetur.  Labor  cnim  &  pcriculum  cAin 
cuflodia  pignorum,  quibus  inuituscreditorcm  aflringi  arquum  non 
eft  neciuftum,  §./>t»./.  guemaditibdun  ,D.*d  / .  /ty»i/.  EtconTcqttentcr 
licct  pluscautionisfitin  pignorcqu  im  in  fidciuffore ,  propter  diffi- 
cultatem  cxa&ionis  &cxpenfaslitis,  umcn  in  maiori  periculo  vcr- 
fatur,aclabore  proptcr  cuflodiam  pignonim ,  ideo  recufarc  poteft 
pignus,pra?tendcns  fua  intercife  potius  habcre  idoneum  fidciuffo* 
rcm,  quam  pignus.Etrcgulailla,  qua  dicitur,plus  cautionis  in  recffc, 
quam.inperfonis,i>i»  CJtuttonu  2;.  dtttg.  fnr. &  mclius  cffcpignori 
incumberc,  quam  in  perfonam  agerc, /./.$.  /. O.  dt  fifttfir.  obtincl 
tunc,quotiesconucnitdcpignorc,vo!enticnim  non  fit  iniuria ,/. /. 
$.9[qntadth,  0.  dttnw .  & conlenticntialiud  proalio  rec*te  foluitur,/. 
tntniftflc,  C.dtfolut.§.  1.&2.  Inft.  Q*i1>.  mtd.  toll.  okl*g.  Pac.  i.l*  *A.  67. 
Donell.  idl.  $  §.2.dtVttb.  obl>g.  Godd.dt(tntr?b.  ft  put.  f.  $.  nu,  29S.  & 
ftql&ini.fititaUtionit,  nttm.  2.d*vtib.fign.  Atvidc  Wcfenbecium,  tnpa- 
r*t.  D.  Qutfttud. cog. nu. 7.  Schncid^.  adft. t*jl.  dt/atud.  tut.  nu.  4.  &  m 
$.ftdbtdii>num.S.  Inft.  dtfatifdat. 

XLVIL 

A  marito  non  ejfe  exigendam  pro  dote fatisda- 
tioncmcertumcSl.  Sedana  marito  volente  ,pra- 
fiarifatisdat/opofiit?  dubitatur. 
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Quodncgamus,  /.  u  &  2.  C.  ne  fideivftores  dttmm  dentur ,  quas  lcges 
itaaccipiunt  Cuiac  mpurttt.  C.  ne fid.  dst.  Iafon.  m  l.ficonfttnte.  nurn.  //. 
16.  cumftq.  fol.  nutrim.  Ncguz.  dt  ptgnor.  part.  2.  mttnb.  ntttn.  8p.n  ma- 
ritus  nc  quidem  vltro  offercns  dotcm  fit audiendus.  Si  enim  creden- 
dam  mufier  fefe  fuamq;  dotem  patri  mariti  exulimauit:quare  fi  Jciuf- 
for  vel  alius  intcrccflbr  cxigitur,  vt  caufa  pcrfidiz  i  n  connubio  coruni 
gcncretur  ?inquitImperator  Iuftinianus,  tnd.  1.2.  viJc  Duar.  diis.f. 
V.  dt  dotilt.  &  iure  dotium,  Alciat.  4  •  Pirerg.  c.26.  Gaii.  2.  obf.  84 •  nnm.  19. 
Co ftal.  inl.7.%.  6.  D.  dt donat.  int.  vtr.  &  vxor.  Fach.  8.  contreu.  76.  & Ub. 
3.  controu.  cap.  8.  vidc  vot.  i.p.4.  drjp.  4.  concl.p.  Sa  n  e  eo  i n  cafu maritura 
de  dotc  rcftituenda  cautioncm  prapftare  ,  vbi  cccpit  vergcre  ad  in- 
opiam,  defcndit  Thomingius ,  decifjS. 

XLIIX 

•  Fideiubens  ad certum  tempus,  &  exprefiead- 
iiciens,jepoJl  illud  tempus  obligariampliusnolle, 
anconueniri  deinde  poftt a.creditorc^  ?  dtfyu- 
tatur. 

Si  quis  c  fidciuflbrtbus  figillo  fuo hxc  vcrba  mami  aiTcripfiflet , 
li ( f<  mtuu  r-crpfu-cfcmng  follenger  nicfi t  <ri*  em  3af>r  for<  nrtrcfung  hab<n/ 
hunc  z  pctitioncrcliquorum  ibfolucndum  dicimus.  EfTedus  eniiu 
fidciuflionis noticxtcnditur  vltra  verba  ipfius  exprcfla,/.^<to*^r. 
C.  de fidtiufi.  MoIIcrus  in femtftrib.  Itb.j.  cap.  /7.-GaiI.  /.  obf.p.  nu.  22.  &  *. 
•bf.30.num.tt.  Mynf.  nu.  *.Gabricf.  Itb.i.contl.  tit.  defidtwft. 

num.i.vidcv»l.i.p.4.d'(l>.4  cond.t2.  Si  creditor,cum  a  fideiuflbrc 
folidum  netere  poflet,  fcienter  partem  &  ratam  ipfius  accipit ,  videa- 
-furremilifle  folidam  obligatiortcm  ?  Vide  Xoppcn.  dectf.$6.  Hartm. 
Piftor.  quttft.  p.  num.  2.T\\ovmr\%.deaf.47'  num.  16.  N  um  crcditor  fidc- 
iuiTorcspropartcciucs,proparte  forc^fes habens,fi  tantum  ciues^ 
reli&is  rorcnfibus  excuterc  vclit,illnd  iurefacere  pofTit?  Adfirmat 
Koppcn.^.</t'ti/./^.iiftw.^#.SiomncsfidcfuiTorcs  vel  rci  noniintfol* 
iicndo,  &vnusautaItcrfuamratam  pcrloluat,  numne  inopisconfi- 
.dciuiforis  .vcUorrciportionem  nihilominus  pro  rata  fokcre  tcoc- 

t  tur*? 
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tur.  quarritur?  Quod  itidern  adfimatKoppen./fof/I.rrf.  M.  J/.Hart, 
Piftor.  fiujJ.    «mwk.  11» 

XLIX. 

principalt fideiubendo  ad  carcercs fefi 
quis  obflringere pofiit  ?  qmritur? 

Quod  dicimus,  etrg.t.  ttftriptc,d§  iurtiurj.  dt  lib.  hom.  txbtb.  Et  c, 
ftitnu  txt.  dt  Rtg.  JnT.crauc  cnim  cftiicicm  fallcre,/./.  D.decenftii.ptt. 
nihilq;  magis  bonz  hdci  conuenit,quam  id  przftari,  quod  intcr  con- 
tvihciitcsactumcfttitx  tmpte,de*8»ewptt,l.t.  depatl.  Ncc  obftatrc-» 
guiaiuris,  Quodncmo  (itdominus  mcmbrorumfuorum  ,  fiquidcra 
cx  huiufmodircgulisiusnon  fumitur.  Nec  valct  ciufmodiobligatio 
hominis,  vt  ius  in  co  conftituatur,tanquam  in  pienorc,  vel,vt  infera- 
turciin  corpusid,  quoddc  iurc  pati  non  potclt,vt(c.  torqucatur, 
fcindatur;  dctincri  tamen  potcrit,vt  fiat  quod  conucnit.Bart.iii/u.ft.> 
CQjit kkf      Mynf.  6.  obj.jt.  Gail.2.  tbf. 

m 

Elcganter  qu&ritur  >  ytrum fidciufforlibere* 
tur.fi creditor  aebitoritemfm  adfoluendum  da- 
tum  prorogaueritjgnorantefideiuffore? 

Diilingucndiimvidctur;vtrumdcbitorar/i#l/«J«rr«i»f/r»i»^«5fuc- 
rit  obligatus,&  ci  fidciuiToracce/rcrit,*»Pf?eo%4Xa#/''crrt/?m/)/«rf^r, 
vt  p:iurccafufiJciuirorIibercturprorogatotcmporcdcbitori,/.ir<f» 
qu*iU4t.  $.  tfutinplttfl.  D.  i  t*t.  I.  fitum  Htttxts.  C.  fd.  I.  Lucm  Pauln-.  d$ 
<i^w<B/^.r«f©?.poflcriorinonliberctur,Iaf.Dcc.Cag.Couarr.«<irtt^. 
depud.  tnpt.  n.  6.1.  tem  q-uutu  .  $.  quttmplett. D. Itctttt.  I.  fiiitm  llermts.C. 
etd.L  Lucim.  $.  Paulttf.  dejdmmtji.  tut.  l.btbee.  §.  fi per  fidttttjfa  *tm.  D.  dt 
arbtt.  vidc Fach.  2.  tentrau,  gj.  quihancfcntcntiam  veriffimam  dicit  Sc 
corn muniter  rcccptam.  Gomctz  2.  var. n f.  13.  ".19.  vtrf.  6.  &  vlt.  My n £ 
6.  oki.fi. Gaii. i.Qbf.91. tt.22.tSt  i.obf.jo. «.//.  Fach.  2, conttou. £ <?.Coler.rf# 
ft  oi  ff.txtc.p.  1. 1, 10. n,  jyS.  &feqq*  At  vide  Myn  C  &  Gdil.dd.lt  cit. 

Hh  Fide- 
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Fideiufforcs  habere  beneficium  Excuftonu* 
Diuifionis feuepifioU  D.  Adriani,&  cedenda- 
rum  attionum,  non  ambigttur.  <±An  <verb  is ,  qui 
iureiurando  fe  olfirinxit,excuftonis  exceptionern 
babeat  ?  dubitatur. 

Et  habere  dicimus ,  quia  iuramefitum  fcqwtur  naturam  a&us,  fu- 
,j|>erquointcrponitur,^Wf.C.^«flii«ftw.^« .Scd  natura  obligationif 
fideiufforiarcfi,  vtconucniri  non  po/fu  antcprincipalcm  dcbitorcm. 
Ergo.  Acccdit.quodexcurfionis  bcncficium  &  cxccptiofumma  ni- 
tatura?quitatc,adc6  vtpium  cffcdicatlmp.  i«N»Ml!k*.Fidchirforib. 
&  id  gcnus  hominibus  auxilium  ferrc.  Con(cquentcr,cum  ius  Cano- 
nicumarquitate  porUItmutn  nitutnr,  vix  vcrilimile  cfl  ilhid  aufcrre 
mranti  bencficium.  Couarr.  itt  rtUcl. r.  quamuv  inpitnn pitte.  §.  4*  >;> . 4 . 
Alciat  inc.cumcontm^at,^.r74-^ ww*r.Facn.Ji  cont.  rj.  Gail.  2.  obf. 
2j.n.  22  An  io  conftitutocxcurfionis  cxccptio  pcr  rcum  obijci  poffir, 
ficutinfidciuffjriaobligationcptra&ar.  Coftal.Mf.  r.dtcenfitt.ptc.&c 
Z&u%m$.49ta*fhtMt4.infiru\tift  dt*cl.  vbi  hoc  indecifum  rclinquit; 
infcntentiam  tamcn  adfirmaruam  fcfc  procliuiorcmeflc,n©aob- 
fcureoftcndit. 

LIL 

zAn fideiujforfifcivelprincipis  habeat  benefi* 
ciumexcufitoniscontrouertitur? 

Qtiod  ncgamus.  Rattoeft,  cjubalias  fidciufTIo  ciTct  fruflratoria, 
nam  fiku.s  kmpcr  cft  foluendo,  i  2  D.  dt  fund.  dot.  Si  crgo  fifcus  dcbe- 
rctexcuti,&quifcmpcrcft  foluendo,  fidcic0iocl1*ctfruftratoria:Er« 
godcbct  porfcconucniriantcfifcurn.Atqueitatcnet  Alexand.<« /.)&*. 
V  fictrt.ptt  2.  ctl.  mfi*.  atq;  hoc  cafu  intelliguiir  adhim,  quod  poffct 
conuenirifidciun^oranteprincipalcmexcuiTum.Va^q.f^/.  fft^F.J* 
«.  2Q,  Mollcr.  i.ftmtfi.16*  n,    Fach,  S.mttoti./j. 

VrttcrU, 
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Lill. 

Prdterea,  quo  tempore  exceptio  excufiionis feu 
ordmisopponendaefi? 

Cura  dilatoriaca  fit,  (differt  cnim  a&ionem  duntaxat,  donec  fac"U 
fitcxcuITioprincipalisdcbitorisjantelitem  conteftatam  hanc  cxcc- 
ptionem  opponcndam  cenfemus,  arg.  tcxt.  w/.2.§.  fin.  cum  Lfeq.D.de 
txcfpt.  i.pomponim.  §.  r^ttb^bitionii.D.de  pT9itar4t.l.fi  nuritnt^.  prtfmptio- 
rttt.  D.  dt  aanlr.  (. tta  dtmtm.  c.  dt procurat.l.  except ionem. C. de prebdt. f.fit. 
D.ficert.pet.  Atq;fictenet,Bart.Cynus.  Salic.  Wefenb.  in$.frpluret. 
p.  1.  vbi  Schncid>»'.*.  14»  Inft.  dtfidetufi.  & inpdtat. n.  6.  D.  tod.  Gometa. 
4.  p*r.  rtf.  13.  n.  t+.  Eber hard.  in top.  in  Ut. *b ord.  num.  f.  v.  &  idem  eadem 
rationt.  DilT.  Gail.  2.  obf.  27.  nu.  3.  &  4.  Soaret*.  bt .  F.  Mb  136.  Sichard. 
refertciTcanomalam&quandoqueantc,quandoque  poftlitem  con- 
tcilatam  opponi.  Sic  h  ard.  *  d  A  utb.  pttjintt .  C.b.  t.  n.S.  &  9. 

Infignis  qudfiio  efl:  an fententia ,  lata  contra 
principalem,pofit  mandari  executionifinenouo 
proceffu  contrafideiuffores,  'velcontra  ? 

Vidcndum  eft,  an  loquamur,  tn fidtiuforetudicii,  qui  Cc.  cauit  dc  ia- 
dicato foluendo ,  4» in fideiujfore contrttSm  1  vt priori  cafu  fiat  lici t c  ex- 
ccuttoaducrfusfideiufTorem  abfque  nouo  procelTu,/>er  gl inl.fin.  C. 
devfttretiud.  Poftcriori  ver6  non,  tcd  opus  fitalioproccifu,  t.grtgt.$.2m 
D.  depi2n.&l.}/enten!i4inpr.D.d*4ppell.Cxtcr&  quachucfpcclant  vide 
apudMynfing.  4  obferu.p6.n.  4.G2M  i.obf.  iii.num.  12.  &17.  Vaud.  /. 
1*4/1. 36.  An  crcditorteneaturfideiuffori  cedcre  a&iones,  &  qukl 
iurisfideiulTorexcrcditoris  ceflione  contra  dcbitorcm  &  fideiuffo- 
remaccipiat?  VidcKoppcn.rfw»^//.  AtfideiufTorcm  folucntemnon 
poiTcagerecontraconfideiulTorem fincccfTione,  notat  QoXct.dtpt*. 
crfitxtc.p.i.<*p.io.n.?7f-%h\vEcon/ilM.  .  X  % 
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.  Elegantes funt  qudiJlionesiz4n  inuito  crcdito- 
ri parttcularis  folutio  obtrudi pofl/t  ?  A.  lteny 
JftCora  prinapalis  rei,  quaterms  jideiujjori  no-  \ 
ceat?  B. 

A  Ni  g. ethm  27.  K  qutfibi jj.  $.  /.  D.  dt  foht.  I. obfgnttores 9.  C.  4$ 
fiUt.UufL4t.$.l%tim.  O.  di  vfur.  Quia  folutio  &  exa&io  partium 
n'on  minimaincommoda3dfert,/.p/«<^  ?./«»*.  trctfc.  maior  enimpe- 
cunix  fumma  vtilis cft  ad  emtioncs pra?diorum , tum  ad  coHorandu, 
nepccuniadomino  otioG  Ctt  Ataltcri  peraltcrum  iniquaconditio 
ron  dcbct  offcrri ,/  nonibtt  74  D.  de  R  g.  \ur.  Prartcrea  ab  initio  ita 
ob!<gitiocontracti  cft,  vtdcbitor  dc  toto  fcmcl  obIigaretur,/.«r*( 
R  »*i*«  i22>  tnpr.  devetb  oHg.  Idcirco  cum  natura  cxigat,vt  quoquo 
modo  cpid  coMtracl.im  cft,codcm  ctiam  modo  difloluatur,  f.mhd 
t^mnarurtit^f.dert^.tur.  Sccundum.naturam  obligitionis  totum  of- 
ff-rrc&  folucredcbctcrcditor.  Godd.  adt.tnrw  31  Vim.8.  eVtr.Sifr 
Collal.  m  l.  qvij.m z  . de rtb.  tnd.  Hotom.  *Uufi.  q,  22  Zangcr  de txctpt. 
p.j.c*p.2.»'im.4 

&  Dutmus  moram  rei  principalis  fidciufloris  oMigationcm 
perpctuarc,  /. . «  ft '•: ?•*•/"»»;//  as  49.  >nnr.  &  §  /.  tb>d.  tn-trpp.  non  tamen 
augerc,  vt  in  vfuras  vcl  id,quod  pofteaaccelTit,aut  intercft,  condcm- 
narjpoffitjnill  in  omncmcaufim  fidciu/TKRt,/.  q*4to.  0.  hc4f',i.*en- 
ttinAVu* ,  vbi  poftgl.Coftal.  D.  d* eo,(fuodcert.  ha.l.fideivfortsmMif- 
fi  4tuu» .  §.  /  &  t.  fiy.  di  fiAiwfi.  Coraf.  2.  Stifc.  12.  Cuiac.  m  L  /77  dt 
Vtrb.oM.  cr  d.  Lceutum.4dAfnc.CoTaif.2.Si  fc.t2.Colcr  t.  deproc  fi.txtc. 
t*p.  19.  nttm. §00  Godd.  it contttb.ftipui.  1  tp.  /1,  ton%t. /tf.Owflicn.  dt mot4t 
$4p.j.  *tum  j6  &Je<iq. 

LVI.  | 

Sifideiujforindurioremcaujamfeobligauit,  i 
anfa]tsmproconcurrentefumntatcnctur{  ' 
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Ncq;  u\  hmc  q  lidam  tencri  exiflimant  gl.&  Dd.  >«/.G<4*f,§.  tGud. 
DJt ftdtt*f>.D?c.ti  /.  i«  ts^noipltu.  nuw.  12.  &  ibi  Cagn.  dt  reg.  iur.  Scd 
bcnignius  vidctur.contrariam  interprctAtionem,quo  magis  fidciuf. 
fiofuft<neatur,hacin  rcadmittcndamcirc,^.^/?.^^'»/.'.  G'4teJ. 
|.  itf    7.  E  s  tmwno  n#a#6/ff  «n.  Ergo  cfl  aliqualis  obligatio , 

puta,  vfq;adconcurrcnum  fummam.  DifTcruntcnimha:c  verba, 
vmnititionokltgvt,  a  vcrbis ,  r,cn  omwto  oMjarijVtpatctcx  5-  ^Mfmij 
1  /r.  deexcept.  proquo  facit,  $.  i/r  w  i>,  7111  txt qstt ur ,  rarn#4  th  \d.gl,  Infltt. 
M drdat',6  /.  iilgtntity  <u m  tbt  nut.D.eod.  vbi  licct  fincs  mandati  dili- 
gcnterfuntob{eruandi,adhuctamen  in  maiorefumma  &  minorin- 
tflfc  intclligitur :  &  fi  iufli,  vt  domus  aureis  100.  mihi  cmcretur ,  licct 
pluriscmi  nequeat ,  minoris  tamcn  emir>oteft.  Sic  &in  fpccicno-  '  - 
Hta, etfi  diligcntcrcauendumeft,  nedurius, quam  principalis  dcbi- 
tor,fideiuflorobIigetur,tamcn  bcnignamintcrprecationcm  admit- 
tcrcdcbcmus,  vsqjadconcurrcntcnl  quantitatem,  ne  fidciu/fiope- 
reat.  cot  t.  f.  quotits  m  fttpultttontb.  Si.  dt  urb.  tbl.  Elcganter  Vafq.  /.  tU 
h*f.  (t«*ft.40.  numer.j  Godd. de  eonr~*kfltpuI.  t*p.  4.  num.  76  o  fiw 
Fach in.  ib.  $. coutrn.  ttp.  tj.  At  vide  Gometz  2.  far.  ttfiU  iz.  nutntr.  2. 
fc  ibi  Soarctx. 

LVIL 

Adliterarum  oblwationem  quodattinet ,  dev<  um. 

.    ,  .  v      °<  /  v     .    .  rum  obh- 

ea  du  ttaturrotrum  ob  naturalem>an  vero  ctui-  gntoM 
lem  xquitatem  fitwtrodutta  ?  Et  ciuiU  dunta- 
xat&quitatefuffidtameamputamH*.  \ 

Sunt, qui antc  bicnnium  obligationi  Iocum  non  faciant.  Qi»am 
fententiam a  iurc  eflc  alienamcx  co  demonftratur :  qu6d  rctisipfo 
iurctutusnonfit,  fcd  opus  habeat  exccptioncnon  r.umeratxpccu- 
niac.  Exceptiovcroprarfupponatadioncm,/  2.D.dt cx^ept.arg.t.  dt- 
tem,de  verLobUg.Ab  initio  itaq;  ortam  ciTc  acTioncm,  necccflc  eft,qua: 
innuitobligationcm.  Eam  autcmnon  cflc  naturalcm,  ofkndit'. 
ftubum,  69.  $,  f.  jtuniu  ,  4  D.de  (olut.  quardocct  ciufmodi  oblfgitio- 
ncmfoloxquitatisvinculofiiftineri  Ratio  vero  naturalis  dictata> 
quum  non  cflc,Yt  quis  rcftituat.quod  non  acccpit;  licet  fpc  recipien- 

Hh    3       /  diin- 
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<li  indu&us  fcripfcritfc  acccpifl?.  R.clinquiti:r  crgo  ad  cxempfum 
vrucapionis^hancliterarumobligationcm^bi  tciuili.rquttatCi  Uono 
pubiico  ciTc  introdu&an?  contra  nrgligcntcs,  ne  obhgationum  & 
contra&uum  fcripturar-fempervimhabcrcntdubiam.  Etfeparan- 
«Jacfthaecobiigattoabaliis  iuris  noflrilocis,  inquibus  quis  pcr  cpi-» 
ftolam  obligatur:  non  qnod  litcris  obligctur:  fcdconfcnfuliteris 
tantum  declarato ,  L  Titim  Stto  24. 1.  iwd*wi6.  D.  dt  cohfltt.  ptc.  Illud 
autcm  extra  controuerfiameft,  conflitutum  &  a1ioscontra&us,^ui 
fplo  confcnfu  pcrfkiuntur ,  recte  per  cpiftolam  cxpediri. 

LVIJI, 

^umexceptio  nonnumeratA  pecunUetiarn 
poftbtennium  opponi  pofitt  ?  fipipme  proponi 
(olet. 

Nos  dkimus ,  cjuod  fi  a  debitoreintra  bicn nium  opponitur, UIq 
debitornon  folumliberatur,  vcrym  ctiam  omncprobandi  onusin, 
ipfum  crcditorcm  dcuoluit,  vtililicct  probct  excaufa  inlitcrisex- 
prcflafibi  revcra deberi ,  §.  /.  Infl.  h,  I  i+.C.  h,  praefrmitenimlcgisla-» 
tor  contrachirographum,  pccuniamnon  tflcnumcratam ,  vtcunqj 
chirographum  hoctcftctur:  partim  proptcr  odium  fcencratorum, 
cjui  plcrunq;  cxigunt  Syneraphas  antequam  numcrcnt :  partim  pro-? 
pter facilitatcm  ipforumcfebitorum,  quifacilc  quamlibetconfefiio- 
ncm  exhibent»  modo  fpesfit  aliquando  numcratum  iri  pecuniam. 
Qupd  fi  verb  hoc  tempus  neglexcrit ,  ad  folutionem  tenctur ,  d.  §.  < 
h.14*    QuiaBon  efl  verifimilc  debitoremtam  ncgligentcmfuiflc, 
vt  intra  totius  bicnnii  fpatium  non  cxigeretpecunum,  aut  ccrtc 
chirographum  Jatum  repofceret.     Vult.  /.  lurtfp.  m/>.  40.  Fachin. 
2.  comtou.  St.  Qometz.  d$  coutratlibm ,  capit.  6.  numtr.  7.  &ibi  Soa- 
rctz.  Dcc.  *dL.  iuu  natur*  numtr.  j.  dt  rtg.  iw.  Forcat,  dutlogo*  /7, 
uumtr.  2. 

LIX. 

^inne  verb  iurc  canonico  pofl  biennium 

elatfum 

.DigitizedbyGoogle 


EX   INSTIT.    IMPEfcT  \  ift 

elapfum  opponi  poteli  exceptio  non  numeraU 
pecunU  ? 

Cum  nullafit  conrtitucnda  diflferentia  atq;  inducenda  diffcnfio 
intcr  ius  Canonicum  &ciuile,  nifi  quatenas  facris  canonibus  exprefc 
fum  fit,  4tg.  mum  qut  btientuTy  iu  t. t.  &  2  de ep.  »«*.  uunf.  &  iureciuili 
vcrius  fit,  exceptionem  iftam  opponi  non  poftc  poft  biennium,idem 
quoq;  iure  Canonico  ftatucndum  erit,  idq;  potilTimum  fi  mala  fides 
crcditorisabfit :  Eacnim  fi  apparcat,  cum  prxfcriptionc  bicnnali 
iuuari  non  poffe,  ex  gencrali&exprcffaiuris  Canoniciconftltutione 
liqnet.  Spcc.  Bald.  lafon.  quos  rcfcrt  Fachin.  2.  controu.Ss-  Dift 
Dyn.  in  c.  to.upUtvi  dt  rtg.  iur.  m  6.  Dccius.  *dl.i*rtu*tur*t  numtr.s* 
Mneg.iur. 

L  X* 

Anvero  intermercatores  huic  exccptioni  lo- 
ws  fit  ?  dubitntur. 

Nrgatiuar  anfam  prarbct,  quod  intcr  mcrcatores  fumma  viccat 
arquitas,  iuris autem  apiccs & fubtilitatcs  locum  non  habcant,  Vafq. 
iUuft.  tjutft.  sj.  num.  24.  Scd  contrarium  tamcn  vcrius  cft  authoritatc 
Icgum  gcneralitcr  loqucntium,  nec  mcrcatorum  caufas  excipicn- 
tium.  Imo  harc  litcrarum  obligatio  cx  mcrcatoribus  origincm 
traxit,  vt  docct  Alciat. inl.  7 ut ptfuntAm&umet.  S.  D.  fitert.prt.  Quam- 
obrem&  confequensefl,  non  numcrata?  pccunia?  cxccptioncm  cx 
eodem  fonte  ortam  ccnfcri ,  ncque  vero  ab arquitatis  ratione  aliena 
efi  h  jeccxccptio,cum  arquitas  id  poflulct,vt  quod  quis  non  numcra- 
uit,  exigere  non  audcat ,  Ucct  Sy  ngraphandlcbitoi  is  accepcrit.  Fa- 
chiiw.  tontrou.St. 

LXL 

Jnter  obligationcs,qm  confinfu  contrahun-^ 
tur>  Cotrafius  emptionis  venditionis factle prin-  "onJ 
cepseftJnquotrianeccJfariorequiruntur,Conj 
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jenfiu  fcilicet,  Kfj3  &  Tretium.  Circa primum 
rcquijitum  patet ,  ncmincm  inuitum  contraherc: 
TemporetarxcnfarrSs ,  Magiftratus  compellerc 
jubditos potcfi ,  vtfumcntum  &  aliavifiualia 
procerto&iuflopretiovendant. 

Emtio&venditiofuntcorrclatiua;  eoq;  ad  pofitionem  vnius,fc- 
<juitur  pofitio  alterius,  &  contra;  ad  rcmotioncm  ynius,  fcquitur  rc- 
motioaltcrius.  Noncnimdaturemtorfinevcnditorc,ncq;vendi- 
tor  finc cmtorc.  Et  dcbent ,  poiriin  tq;  hxc  duo  coniungi ,  cum  fpc- 
ctatur  huius  contra&us  natura  &  pci  fect  io,quando  pofito  vcl  rcmo- 
to  vno ,  ncccifario  ponatur  vci  remoueatur  altcrum.  Sunt  vcro  di- 
uerfa,&dicipofl*unt  diucrfa»  cum  fpciftantur  &confideranturpcr- 
fonx  contrahcntcs.  Aliuscnimdicituremtor,orfcrcnsprctium,a- 
liusdiciturvcndcns,fiuetradcnsmcrctrn.  Sccundum  quamdi/hn^ 
#ioncm  conciliabu,  L  i.  $.  /.  vtrfic.  nsm  rt  aUhL  D.  de  tout m*.  tmt .  ^u* 
alias  vidctur  innuere,di£h  vocabula,  tmtwit.  vtndnionu ,  ( {Tc  diuei  fa, 
Nicol.  Mozz. i*txpUc.ttw.tontt*8m>tQLt.*um.t.&(e<iq*  Triaautcm 
ad  cmtioncm  ncccffario  requiruntur,C»«  itnfw,  Ret  &  Prctbtw,  \nft.tod. 
%Hpr.  Neq;obftat,quod  hic  contraftusfolo  confenfu  p"crficiatur, 
Qupdcnimdicitur,adhuiuscontractusfubftantiam  practcrconfcn- 
fum,&  rcauiri  rem  &  prctium,non  eam  habet  fentcntiam,  quafi  cm- 
tiovcndirJonullafit,nifirci& pretij  traditiointcruencrit,  fcd  quod 
contrahentium  confenfus  vtrumq;  &  rcm&  pretium  compLctatur, 
/.  si.deoblig.  & *#.  Quin  &  intcrdum  ctiam  fine  rc  venditio  proccdit, 
v -luticum  alea  captus  pifcium,  muTilium  vcl  auium emitur,& Hax 
fpcicmtiodjcitur,  quo  loco  rcifucccdit,  fi  modo  rcs,qu;cfperatur, 
exiflit. Vult.  /.  f.  R.  i/.  num.8.  Etquidem  in  contraclibus  confen- 
fualibus,ibiconfcnfuscftcaufaptinc»paiis,obquamoblit/atioetiam 
dicituroririexconfeofu,vta#ionafcatur,  Atinc<ntra£ibusrca. 
ubus,ibiconfenfuscftcaufi  minus  principalis.  Naraprincipalein 
mutuo  cft  pecunia  numerata  ,  cx  quo  principali  oritar  obiigatio» 
paritq;actioncm,fcilicet,condictionem  cci  ti.Sed  vtadrcm&ipfffm 
conclufioncm  de  venditionccoacta  frumcnti  vcniamus,  illa  prp- 
bitav,ptr  ttxu  n»       Inftu.ddbnsjmfuJtt  fm  ytlul»  iur. !.  itfi  t<juc,dt 


zed  by  Google 


*    •   r,  r.    .  w 
v '  *  '  "  «tf*  V* 

%  EX    INSTIT..  IMPER.'     -  Vi4j 

/. /.  §.  iUittMrnit,  D. dt ojji:.pr*f$c7.  vrk  l.fin.  D. ad  L. lul.  de  uwtoms,  &  il-td. 
Di.  lUm.  I.  i.  C.  dt  Eptfc.  audtent.  I.  u  D.dt  extrsord. crmintb. cmontfi.  m  i. r. 
txtr.  defmpt.vtnd.MynCing.f.*bf27.  Sicfideficiat  viapublica  velii 
tcr  ad  aliqucm  locum  publicum  veirelligiofum  cogitur,dominus  vi- 
cinus  illud  praeftarc,  &  congruo  &  iufto  prctio  vcndcre,  f.filocur,  vetf. 
/•'.D.QaewMrfw./frw.iiw.atq^hocitaproccditin  fauorcm  publicae  v- 
'  tilitatisvi.!reIigionis.  Dcquo  vidcGomctz  2  VAr.ref2.num.su  Sic 
co*itur  quis  inuitus  vendc  in  tcftamento,  1.&  fi  xquof6.de  leg.t.  vel 
rationecomraunionis,  /•  lulwiut  ij . §.  idem  celfus ,  di *8.  emt.  vel  ob fav 
uitiam  domini  in  feruos ,  d.  §.fin.  Inft.  de  bu,  qm  fmt  fui  vetalien.  iur.  f.  z% 
D.eod.  Scdfi  aliquo  tcmpore,  quxciuitasprcmitur,  mercatorqui- 
dam  eo  frumcntum  advckcns ,  fciat  naues  aiias  infecuturas ,  &  mag- 
namfrumcnticopiamapportaturas,  anncintcrrogatus,  hocipfum 
ciuibus  ignorantibus  prarminciare  obftrictus  erit?  Sanchancprz- 
n  u  nci  ationcm  fiue  dcnunciationcm  effc  perfcctioris  hominis ,  &  ad 
fanctum  honefti  cultorem  pertinerc,  cxpcditum  eft.  lmoficum 
plures  naues  frumcnti  copia  refertas,alibi  adeffc  iciat,fe  vcr6  nefcire, 
▼clfccuscrTc,adfirmarit,vtiq;in  mcndacijatq;  itadolicrimeninci- 
dcre  videtur,quocontractui  caufam  dantc,emtionemvcnditionem 
ipfoiure  nuilam  efTe,cx  iurc  certumeft.  Amplius  contra  edictum 
Curulium,  quo  palam  rccte  pronunciarciubctur ,  pcrpcram dixiftc, 
atq;itacedilitiisa(aionibusteneri?idctur,/./.ifc,^4iU«  retle  pronun- 
ct*ntr,&c.&l.  19  %  d>Qum,deudtlit.idi8. HincCicero,/t*./.cj0fr.Cum 
AntipatroDiogenis  Babilonij  difcipuloexiftimauit,  emtionifubef. 
fc  fraudcm,  ni»  venditor ,  quod  ipfe  fcit ,  emtoribus  manifeftum  fc- 
ccrit,  & :ided  non  riTc  honefticiuis  huiufmodircticcrc.  Scdhisni- 
hil  obftantibus,  diccndum ,  mcrcatorem  iuxe  ciuili  ad  id  non  te- 
ncri.vt  pi  1  nunciet  alias  uaucs  aduenturas,£rr»t»f*f4W/.  up.j. 
iomil.7. 

XLIL  ; 

Trtterea  omnesresemivendipojfunt,  nifim- 
re prohibeanfttf^yvnde  qutrijblet ,  vtrummnui 

cenfuswulioMtotxU\fafy%^ 

fmt, 
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fnt,p*tx,  <vtproccntenuaureUex fundo  aliqu* 
*vel  domo  fmgulis  annu 'fiuantur  cenfa  velpenr 
fionis nomtneqtunq^aurei?  \  . 

Adfirm.cumritpurus&inculpatu$contra(^usc^puonis&  vcn- 
ditionis :  Nam  prctium  intcrucnit,  fcilicct,  ccru  pecunia?  quantitas* 
&mcrx,hoccft,rcditusannuus,c|axruntrubftahtialiaipfiuscontra- 
&uscmptionis&venditionis,/. necemptio.D.decontrab.empt.  §.  t.prt- 
fiuWjItf/f.fot/.Cenfuscftres  ccrta,  vndc  vcndi  yox.zftid.Lntc  tmptd.  iubt- 
mm,fin.C.dtSS.  Eccl.  quare  opinioncm  ctiamipfePontifex  appro- 
bat,  m e.  t.  &  2.  de  tmpt.  &  vtnd.  m  txtra  vag.  Nota 0. 160.  itt  pr.  Cail.  2. 
oiftru.  7.  vidc  rcccflus  impcrii,  de  mn.  tj+f.  tjjc.  tit.  Jpott  fr!  rct  cr  lictcrt 
CoWrciCfM/  Couar./.M. rtf.7. ptt  tottHotom.2.  olf.  ij.dtfi. 

LXIU   .      '  ; 

^  venditio  neq.  fme pretio fubftfta*: 
Emptionem  vno  numpiQ  &  prctio  prorfwin&r  ' 
qualirettefierinonpofr>d:cer>dume$ls 

Quippc  cum  vnus  nummus  prctio  opponatur ,  &  ciufmodt  ncgo- 
tiurn  non  fubftantiam,fcd  colorcm  tauiumactitukim  «ptionisha- 
beat,  qui  fa:peinfraudcmlcgumquaritur,/./t^»if^././rf<if,i«.5./. 
.ibi  Cuiac. D,  Utatt ,  l.fiquit  antt  io%  %.fin.  D.  dt  acqw.r. poff.  l.  j.  §.  nna ,  j. 

«  /.  qtiod AUttm ,  7.%.fi  vxor.6.DJcdoKiU.mtervit,&vxoi.<y\zvci\i\s  viliori 
pretio nernp  vcndcre  prohibcatur,  /.  ft  tfui/ 38. D.  dt  eoxtrab. *>»/>r.  \fq; 
ad  d i m i d i u m  iufti  pretii,  L  2.  C.  dt  ttfcmd.  vtnd.  Cont.  1.  dijp.  16.  Cartc- 
riim  ci**m  pretium  ccrtum  cfle  debeatj  qus&ritur ;  An  valeat  vtnduitir 
pfiattoprtttc,quodinatcAbabto}  Quod  adfirmatur.  Cum  nihil  rcrc- 
rat,perfe  prctium  ccrtum  iit ,  an  vcraaliunde  eius  certitudo  habcri 
poffit ,  /.  hdc  vtnditto , 7.  §•  D. dt  contrab.emt.  Quia  &  nnila  eft  diffcren- 
tiainterilla  verba.  Quantum p  etijxnarcababco  :  &.W\z.E«ptttio,quodM 
arcababit.  Vtrobiq;  enim  dc(ignatur  quantitas  pecunia? ,  qua?  cil 
i q  arca.  Ibi  autcm  valet emtio,  tLl.bse vtndttit.  Ergo  &  hic.  Fachin. 

Jtkj.cmtiM.ettp.t.mprwl  S^tHntvtn^tk,fifi*tiufi^ttto}  Nc- 
gatur.  Qujaiovcndiuoac pr«uumcjcbct e(Tc ccttuoa,  ,.t.ln/l.tod. 
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Atlnprxdi&o  cafu  non  cft  certum„pretium,  fcdpotiuscontracl^s! 
innominatus  :  vbicnim  contrahcntes  vcnditionem  appcllantcani 
conucntionem,  quaever^non  cft  vcnditio,  intdligiture^fecontra- 
6his  innominatus,  vbicnimcontrahcntes  vendmoncm  appcllant 
eam  conventioncm,qua!  vercnon  eftvenditiojintelligitureflecon- 
tra«5tusinnomtnatus,^i»|/i/<m,  D.de  prdftripr.  vsrkViMn.  d.  (4p.  u 
Saneita  valet  vend<tioi  fi  fiat  prctio  nV;  f?.rando  a  peritisarftimato- 
rrbus.  Quia  nulla  diffcrentia,  aut  dirYercntia:  ratio  apparct  intcr 
hunc&illumcafum,  quo  pretiumcommittitur  certa?  &nominatac 
pcrfono?,  quarq;  ideo  vafet  vcnditio,  frfcquatur  deciaratio  ,  /.  ttfi 
mn. «.  qntd  trgi.l.  U*a.  /•  v*1itm».*iQiutn ,  f.  de  *wo &  4rg.  U%*  Fachin» 
d.up.  i.infia.  Scddeeoquaeriuir,  curo  prctiumdebcat  cflecertum; 
An  inftrumcntum  vcnditionis,  in  quoprctii  quant  !tas  no  cft  cxprcf- 
fa,veltcftcs,  quidecerto  pr:  tio  nontdlificantur,probet  ?  Hoc  po- 
flerius  iimpliciter  ncgat  tachincus ,  2.  contrcu.  //.  prius  ncgat  gcner^ 
UtcrGail.  2.  •bferu.t^  ybicicipit  quofdamcafus.  ^ 

:-*< * ;;/V 

Jnter  accefiones  huius  contrattus  refer* 
tur.  Jn  die  ?;  addiuio ,  Lex  commijforia ,  Re- 
trouenditio.  Eum  9  qui  revendcr^ promtfit,  ad 
rtvendendum  prxcise  compel/i  non  jtojfe  3  pur 
taYnus.       V  :.  V  £V:i:  ^V}^^ 

Addi&io  indiemfit  vttpure,  vtallatn  mdiore  conditioneabemrV 
tione  recedatur,  velfiti  fott<iititnt%Yt  perficiatur  cmtio.  nifi  m  clior  »£« 
fcratur  conditio,  t.j.  2  &  tot.  ttt.  D  de  .ndtem  tdd.Q.  Lcxcommiflo- 
ria  cft ,  cjua  cauttur ,  vt  nlfi  pretium  intra  certum  djern  cmtor  foluat, 
res  riatinemta,  /.  /.  f  tjt.ttt.de L.CemriiJt. qua? puraeJt.emuo^ijccjt 
fubcQnditionc  rcfoluatur,  d.  1 1.  Rctroucnilitioquidfit,ipfitm  ver- 
butn  innuit  ,nimirum  cum  veditio  ficcum  pa<S5Uercti  oucridendo, 
mmttotgWtrtbuffHcb  ritrfoirff  i»trW.  Vbi ilW notandum  enV 
Quod  fi  nihildi&um  fit,  quopretio  debeatficriredemtio,  tunc  il- 

qui  pcttt  redemtionem ,  cogitur  foluere  vernmprctium,  hoc  cft* ' 
juftum  Yaior«m,quantifciUcctrcs  valetco  temporCiquorcyenditnr, 
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nifiexprdfccautum  cfTvt ,  tjnod  codcm  iMo  prctio^uo  rcs  fu  flfet 
vcndita,  dcbcat  rcvcndi.  Iunotabilitt  r tradunt  Utl. ucr tttumtcxt.tnl, 
.i.&ibi  Ca^nol.  C.  depacl.tnt.ttht.  &ve*.t  t.  Q  J\\.2.cb(./6  Mvnf.d.c/^ 
70.  Cattcrum  enim,  qui  rcucndercpromifu.adrcucndcndum  prac. 
cifccompclli  non  ponc  putamus.  Obligaiur  cnimad  fftuTn^prx* 
cife compclli  non  potcft,  fcd  in  id,  cpod  iutcrcfl ,  condcmnabicur,  l, 
ftpnUt.vns ,  nrb,Celfv/tdevcrb,obf,  Scdtalis  promittcns  dicituriflc 
obligatusadfactum^rcucndcrecnim  c(l  facti.  D.  devfur.  Ep- 

go  prxcifc  compclli  non  potcft.  Coraf  }.  Mifcctt.  9.  Tiraquell.  dt  rt- 
tutt.  lonuen.  i.gl.  7,  num.  60.  Fachia.  2.  (tntro**  t. 

LXV. 

Sicut  deiure  luendipignoris  >  ita  etiam  de  iure 
retrouendttionis  amrttur,  injra  quod  tempus  de- 
beat  ojfcrri  & fotuiprctium ,  fi  inter  partcs  nuU 
lum  tempus futt  pofitum  nec determinatum. 

*  Etficutiiuri  orr*crendi&  Iuendipignoris$o.  annis  non  prarfcri- 
bi>  fup.cent.j.ytfi.jj.  probatumeft;  Sic  hicqucxj;  dicimus,quod 
talis  vcndttor  vrleius  hcrcs  poffit  pcrpctuo  prxdidam  rem  vendi- 
tamrctrahcre:  C^iacxcomicntioncpaniumobligatio&acliopo- 
tcftcxtcndi  in  infmicum,  l  fiit*ftipni*tm  tD.de  fiJ.inftrmm.text.fiu^.  in 
Lquoifinolet,  qird  it*%  D.  dc edittt.  tiici.  vbi  habctur ,  quod  fi  inter 
cmptorcm  &  vcnditorcmflatpaclu.n,qiiodt]uandocunq;rcsdirpli- 
JfCat",  redhibcatur,  potcft  p.Ypctuo  rcdhiberi  &rcftitui.  Dcnio^in 
contrattibus  conditio  polua  poreft  i]uandocunq;&  perpetuo  im- 
plcri,  /.  bi:conditte,  de  coniit,  <y  d&nonft.  Gometr.a.  ref.2.nuver.2tt 
Fra nci f.  B ilb. deprd/iript.  xn 4  pttt. prtnc,  qtuft, 3.  My n  fi  ng.  /. obferu.  16. 
Gail.  2.  •titer.it  Borcholt.  dt  vfuru,  c*p.  t.numer.  iS.  Fachin.J.  con- 
ttoutrf,  tj.  Vafq.  tllufi.  controurf 74,  nnmtr, 7.  &•  t.  vide  om uin6  Kop- 
fca,  decif.t.  ptr  tot.  . 

LXVI.  An 
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L  X  V  I. 

%An  hociHsredimcndi>quodexpa(to  compe* 
tit,  in  alium  transferri  popt  ?  dignum  efl  inqui- 
rercy. 

Quod  adfirm.  Quacenlm  adhcrcdcm  traBfmittipoffunt,  a!tcri 
ctiam  ccdi  poffunt, txplurtb.  P.  dtadminifi.  fw/.Pa&umautem  huiuf- 
modi,fcuiusexpacto  compctens,  adhcredcm  tranfmittitur.  Facit, 
quod  rcs  ip  fa,  fi  fuerit  redcmpta,transfcrri  abfque  dubio  in  alium  po- 
tefl.  Ergo  &  accio  ad  rcdimcndum  compctens  cedipotcrit.  Etrcgu-' 
laritcradioncsccdipoilunt,  vtpa:et,rxf#f.  fff.  dtbtrtd.  vcl  aclionc 
vcnditat,curcrgo&a&ioadredimcndum  cedi  nonpoterit  ?  Ca- 
ftrcnfis, & qucm  fcquuntur,  And.  Sicu!us,Dccius,  ChaflT.  Crauctt. 
Tiraquellus,  &  a!ii,quos  citat  Fach.  4  ct*it.tt.Vide  Coraf./.  Mifeti.j* 
kGulj.Obj.J. 

LXVIL 

Slcgans  qwtjlio  cfl ,  Num  vcnditor  ,pofl  eui- 
ttionem  rei  vendit&Mcrctur pr&Jiando  rem  &que 
bonam?  .  v 

TLtbinrontraHuhttthn*  adfirmatiua  vcrafit,  htmpthnt  /ccuscfle 
dicimus:  fUgulacnimgcnrraliscfcquodauudproalioinuitocredi* 
torc  non  poteft folui,  niliin rcbus,  qua: rccipiunt  funclionem in  gc- 
ntrefuo,vtint.  2.  & I.titmtjuid.  D.fi art.pt /.Etidcm  cft  cadcm  ratio- 
ncin  eo,  qui  tencturex  contra&u  permutationis,  commodati,dcpo- 
fiti,  vcl  fimiliad  rem  tradendam ,  vel  rcflituendam ,  quia  non  fatisfa- 
^citqflFercadorcmjetiamyquc^fimilcm  &  idoncam.  Scdatuttfirttm} 
diutrfitttv  inter  ttKp:iontmvtndttio»tm&  Utatt&tm  tonduUtcnm} Scili- 
cet,  m  contraftu  cm  tionis  vcnditioais,  &  fi  mil.  agitu  r  dc  perpetuaa- 
1'icnationcrci  ,  &  toto  ci  11  s  iui  c  transfcrcndo,  quod  non  acquiritur, 
neccon(cquitur,quis  pcr  folutioncm  pretii :  In  contracjhi  locationis 
vcro  agi.  ur,de  vtc  nda  &fruendareadtempus:ez  quo  contra&u  nu|r 
lum  tranfitoWinium,nec  poffenlo*  ncc  ius  in  re,»/  tn  l.tm^kt^.% 

Ji  j  tnii. 

**nw 
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cis£compclli  potcn.  Mynf,/.  ohft>u.  ij.  Pincli.  inl.  /.  p.j.  nu.2f.  Cieben. 
wat.  BorcUolt.  deftud.  c.  7.»-  9.  Vult.  lur'(p.p.*./p  Godd. *dl. /7j.d$ 
Verb.Sig.  Quorum  fententia  communiscn,tcftcKirchouio<om.o^. 
t tnt .  4.  c.cncl.  vlt.  cer.t. tonil.  5.  G rall.  /.  o/>.  t  ap.  //.  q.  0.  Soarctz* 
Ttrb.vrndttcr. nu. 37. & prseiudicio  Camcra: firmata.  Myaf.  /.  obf. vi- 
dc  Fachin.  2.  cont.  30.  Vaud .  /.  7. 9. 

^£  emj?tione perfefla  contrahentes  folius 
arrha  iattura  pofint  recedere  ?  dubitatur. 

Veriusc/t,  prartcr.imiflionc  vcfrcAi:urioncarrria?adimp!cmentu 
cotraCt.usagcndu  .  •;•  ;,/.4.C.  Qumftolk.  1  ? \  -<  r  < . W rc fc n  b.  <« paraf . </* 
eemrab.  empt,  n.  9.  Itaq;  cmptor,  fi  recuf  ■.:  irnplcrc  contrac"tum,perdit 
arrham,&infupcr  adfofutioiKm  prctii  tcnctiwj.de  legi»i.vlt.  D.del. 

Com»iij$.Vcndicor,n  nolit  rcm  vcnditam  tradcre,  duplicatam  arrham 
reflituere  compellitur,  &  pneterea  ad  tradcndum  vcl  pra^ftandum  id, 
ciuodintercft,  cogi  p.otcft  .iftionc  cx  crrjpto,  /.  /.  &  l.prtdu2$.D.  denft. 
twpti.  Vidc  Fachineuih,??:'. controuerf.ta^.  22.  Adde  Zafium ,  Itb.  2. 
T:^./ivg:tUr.(itp.  24.  Vbi  dicit,  fi  bibales  pro  tcftimonio  contraftus 
darcntur  QBdnfauff/vcin  Gcrmania  mos cft,eiufmodi  bibales noft 
habcrc  vim  arrhar,  fcd  idc6  dari,  vt  hi,qui  praefentcs  fucrunt ,  de  con- 
^tra&u  rccordcncur,  &  cocafu  non  habercloctiw  pornitcntiam.  Eicj; 
fimilecfTc,addit,cumdacui  aJiti:iSan(fcodcnarins,vuIgb@0«^pf<n* 
tlfng.  Zaf  J.U  c. 

LXX. 

Smptionis  venditionis  contra£t&  ejfeffus  hic 
cfl,  vt  rei  vendiU  necdum  tradita  periculum  ad 
emtorem j?ertineat,modo mora  &  culpa  vendi- 
torisnonintcrueniat.  * 

Vndcfi  acdcsvenditsantetraditionejcafu  fortuito,incendio  con- 
fl  igi aucrunt^hoc  per  iculo  emtoris  ccdi  t,&  nihilom  inus  cogitur  prc- 
1»  v  tiurn 
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tium  folucrc,  $.  a<  >w  «tf«f».  InflMttc  ibi  Wcfcnb.  I.ntttfsrio.  D.ie  perti. 
fricni.rttrtnd.QuQd  de  rigore  iuris  cj  uidam  explicatum  voIunt.Quia 
▼erotusperfcajquum  cft,  quamuisdumm  videatur ,  L profrtxritx  $.  #• 
D.  Qm&i  qmbm  wm».  non  vidctur  etiam  hic  alia  arquitas  prater  & 
contraiusfcriptumfingenda,fed  ius  icriptum  potius  aequitate  non 
fcriptapofthabitafequcndum  erit,tof  prarfertimiuris  textib.  d.  $.(«« 
4ktmfkff>*g4Utib.  maximccumemptorpropter  actioncm  &ius  inre 
quodammodo  domin lis  dicatur ,/.  v, qm  *8iontmtibt  Dd.  dt  Reg.  lur.yijc 
Mynf.  6. Ntbcll.  djfr. /j. tb.  t. Ut. 6. Difl.  Borcholt  &  V*k5j* 
«.  &  C n iac.ibidcm, ntcnonin  t.ft  fundm  33.  D.  lnufjio.  S.  *d  Afr.  &  ibi 
Gothofrcd.Bocer.*i7.  2j.cap .  ^.^um  7.  de  Rtg.  lur.  In  rcbus  autcm,quc 
dcguftarifohnt,  vfqucad  deguftationis  dicm  periculum  fuftinet  vcn- 
ditor.  Si  tamen  certum  vinum  venditum  cft infpccic ,  puta  omne  vi- 
num,quodindoliovelinamphoracft,ftatim  periculum  cmptorem 
rcfpicit,  nifi  ita  venierit,  vt  deguftetur,  /. /.  &*.  D.  dt  ptr.  &  tomm.ret 
-J  velnifiquiddcbonitate  vini  venditor  adfirmauit,autdenique 
1  litbonitatcm  vininon  duraturam  J.fi*tn*/s  d.t.Vfcii.conf. 

zQo^MU.mffiiW^.dt^tr.&com.  rttvtnd.  Gail.i.*tf 
/.  &  (to.?zQWm.2.contro*.  27.  Illudobitcr  notandu,dupliccm  cfle 
rahendx  emtionisrati&nem  hodic  vfuaum.  Prima  nt  ptr  tmtt-  • 
, de qua cft  tcxtus,  «1  /.  vlt.  UL.  Rbod.  dt t*8. /.  fi tfuit  vM4t$. fi sutt- 
1  dt  ptrtc.  &  comm.  rtt  vtnd.  £ft  autem ,  ptr  tmtrftontm  tnurt ,  ncgli- 
iter&non  (atis  confiderate  facere;quafi  oculos  aucrtens  abco» 
quodagit&cxplicac.Goucan.i^  2  vut.  ttd.  cap.i^.  Gcrmani  nollra- 

teserferunt,  ^3Scl hrtiibf  f*atiffcn  /  tmdb  bm  Qtagtn  f«b«n/  in  Qtoufdj 
fauffcn.Aucrfioniopponifur,numerus»pondus&menfura.Hinca!-- 
tcrmoduscontrahcndxemtionis  eft,  cum  venditio  fi:?d  mcnfuram, 
reiquantitatcm.quodcumpracdia  velcaftracum  pertincntiiscmun- 
tur,  vulgo  appdlant:  2ufrd«i2lnf<fclaa  fautfrn/ videlicct,  quandota- 
xationiscaufa,mcn£ura,  numcrus  vcl  pondus  cxprimitur.  Prolixe 
Couarr.f ap.j  prttJ. qu*ft.  num.  $. Pinell.  tnp. j.  L  2.  C.  dtttft.  vtndtt. t*f. 
i.uum.*. 

/LXXL 

»  » 

DeniqucX  l.  C  derefc  vcndit  Jiftofitionm 

non 


• 
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y3/^/#  *vcnditore>  verum  etiam  in  cmptore, 
non  vero  in  tranfattwne  obtinere* putamus. 

ProptcrmaximamafTinitatcm,  quarcftintercmtorcm  &  vcndito- 
rcm,^./.*.  In  cmtore  lifo  locumhabct.  Vndc  vctcrcsctiam  vcrbo 
Venditionis  cmtionem  contincre  dixerut,  vt  in  /.  vtterts.D.  de  acl.tnpt. 
Et  fanecadcm ratiojcquitatisidfuadcre  vidctur.  Pincll.  in  d.i.2.\nt. 
part.c.2.  Quippc  </./.*.  vcnditori  compctit,  non  quia  vcnditoreft, 
fcd  quia  larfus  cft,  d.  1. 2.  ibi,  minork  d'Jiraxtrur.t.  Et  qued  in  vno  cx  cor- 
relattuis  difpoiitum,  in  alio  quoq;  difpoft  tum  vidctur,  arg.  l.fiti,  C. di 
v:  iift.  vidut,  1.  fi t.  de  accept.  At  vidc  Cuiatium,  16.  cbf.  tf.  &  ttiam  4/*$/. 
Quodautcmdifpofuio,^./.2.nonpcrtincatadtnnfa<5cioncm,fcquu- 
tacftCamcralmpcr.vtdocct  Gail.  2.*\{.jt.  Qujatranfa&io&fcn- 
tcntiaa?qiiiparantur,/./.<fr/»r«iif.  Scd  fentcntia  prartcxtu  lsfionis 
non  rctractatur,  /.  (ut/pecic,  C.  dtrtiudi*.  Ergo  ncc  tranfu&io.  Plurcs 
rationcs  vidcapud  G  lil  4  hco.Yachiti.2.coxtrott.26.  Koppcn.dtcif.  2$. 
Pft it  ftm£  47>  Quin&  inlocationc  bcncficium,rf./.2.1ocumhabere 
^uidamdcfcndut.t^tumnimirnin  iifdcm  iuris  rcgulis  contincatur, 
quibuscnuio&  vtndiao,/.  /.  D.loi.Doncll.  ind.  I  2. ntr.  iy.  &  20  Ro- 
bcrt./^.^.  anhnad.tup.  /#.  Vt&ineavcnditionc  quoquc,qua:iudicis 
authoritatc,&dccrctofac5cacft,^rr/.^aiiffiw//.  c.  dt  prttd.min.fac.c* 
t km  diltdt ,  &  c.  citm  1  auft.  cxt.  de  tmt.  &  vendit.  tou  tit.  ixt.  dt  rtb.  Ecch 
ti^n  alttn.  Gomctz.  2.  var.  re/oht.  2.  r.  22.  Menoch.  Ub.2.  ptdfumt.  7/. 
3+  Pincll.  tn  d.  1 2.  p.  2.  n.  20.  &  22.  C.  de  nfi.  ptndit.  Facb. contr.  20.  - 

LXXII, 

Ad  contradurn  locationis  conduclionisauod 


attinetyin  eo  confiderandum  venit,  quis  locator, 
qufsconducJorrecIe  dicatur.       .      '  .* 

Xocatordicitur,quiconflituta  mcrcedercm  vtcndamfrucndaru 
ilicui  conccdit,  /.  Iocjuj,*.  1. 7. I.32.  D.  Ucatt,  vcl  in  operw  praeftandis. 
offtcium  fuum  otfert  &  profitctur ,  /.  videmm.  *.  u  qw  vmum ,  D.  (§(4th 
l.  22.  C.  tod.  Con4u£tor,qui  acccpta  mcrccdc  rem  vtcodam  frueo- 
d  im  ve accipit ,/.  vtdtan.tu^.  tnttr  tcnduZiortw.O.locati ,  vel  opus prac- 
iiniduui ab aJiqu<*fufcinit, liocr,  tdU cu.tr  rtittydt Ry.inr. U4*«»>*9* 

Kk.  Cuut 
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Cuiat.  2.  ob[.  *$.  Wcfcnb  in parnt.  h.  t. n.z.  Borcholt.  dtptd.  c.  vlt. n.  /j; 

tum  ft\q.  &  m $.  i.  icfi.  b.t.  Vtuntur  tamen  lCti  in  facicndi  locatione 
&conditclionc,promifcuchifcc  vocabulis.it  i  vtlocatordicaturmo- 
do, quidatfacicndum  cx  mcrccujm,  modcVqui  accipitlaiicndum  6c 
mcrccdcm,  diucrfo  fe.rclpccftii  :  Nicutcnini ,  cjuiopus  facicnduH  6c 
mcrccd  m  djt  lo:ator,qui  vcioaccipit,  condu&or,Jicitui :  itaetiam 
locator  alio  rcfpcctu,cjuatcnus  operas  conducit,Cx  mcrcedc  m  dat  pro 
opc/c  facicndo,iiueqpcris  pra:fladisctiiconducftordicitur:  uit  vcro 
opcMsadfacicndumoptis  pro  cem  mcrccdc  !ocjt,&  raertvdcm  ac- 
cipit,  rc&ccjuoc|;locator  vocabitur:  Et  ob  id  vnus  idcmu;  diucrfo 
l-dpt-ftu&locator  &  conduclor  invnoncgorio  dicipoteff.  itxt.inL 
22  S.  t.  &  2. I. 2.  mfin,  D.  hcat  yfi.  i,  Ixfitt.  to4. 1 1.  $.fi q\it  fttuun>,l>. 
dtprfin,  I. *-D.  *i  L.  Rbai.  de  ud.  Kobcrt.  i.  ammtdu.  io.  &  net.  iont~ 
iUv.at.io.  *» 

LXXIII. 

Vtrhm  vero  locatio  tantum  in pecumanu^ 
mcrata,  an  etia  in  aliis  rebus ,  tjm  nu  m  ero ,  m  tfH 

fura  & pondere  co?iftant ,  confifiat  ?  amrituK 
Pojleriksputamus. 

Mrrccdiscnim  vocabulo.  cjuopaflfim  m  matcm  focationis  vrnn- 
tur  ICti  apudbopotaBthore^n&intcMigitiirpKitma  numerati  tan- 
tum,fcd  g-:ncralitcr  c|uodcuiKjticpra;miuin,rjUcdc.un  laborc  jut  Ai- 
pcndio  ulicuidatur.Varro//ka.<fr  iigu.  Ut.  Coraf  2. blifitd.u.  Probatur 
rh  pir  /. y? ottt ,  c.  tMdtiyl.hscd:flindn.§.  *  it.  D,  tod.L  tittt,  C.ccd.l.f 
l    r<  (s,§,vitmtti9rtD.eo4.$.4did.htfl  dt condttft. &!o:at,Cor.-d.  i  :A.-lcco. 
Pinell.»/.  2.  dertfcfid.vetidit.f.s.r.j.  nu.  ^.Gometz  dtloat,  &  t  tnducl. 
i.j.nu.j.  Cuiat.4flf  Afrti»  in  espltc.  d.  K  htc  4 ftmftio.  YTcfcnb.  iKptrat.Di, 
b.t. n.7.BorchoIt. dt pift.c.  vlt.nu  :f.  Uoccc.tdl.con taclui%4fR<f>.lur.f, 
4.  ntt.y.  Lopetz.  animaiu.  -jp.  j.  Diif.  V.\ch.  i.  coniroi.  Sj.  Moz*  de  cou- 
traclit.ttt.ttjcMtutol.jt.nu.  14,  Obitcr  quxro,miIc5  velaitcr  cjuifpiam 
coniugemfuam  vchcndam  naui  conduxit:  Drindcin  nauiinfans  cx 
muiierciila  nafcitur ,  quarritur,  an  milcs  lit obllriftus  nautz ,  vt'pro 
▼eciura  ciuspuen  ipfi  tpcciatim c|uid foluat ?  Quod  ncgandum  vidc- 
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tur: Ctim  nimirum & ante partum in ip(a  naui fuerit infans ,  vt  it.i  ni- 
hil  noui  oneris  intulitTe,fediIlatum  quafi  tranfportafle  muliercxifti- 
metur,  pf r  rext.  m  I,  fi  *ddt>  19.%.  fi q*u  muhtrem  7.  D. iocse,  Franc.  PfciL 
ten'.  t.*eff>.fj.En\(:  ratio eft,fi  in  naui  aliquis  mortuusfit  :proco  enim 
v cdt ura  non  dcbetur ,  ttxt,  mi.fi1 .D,  ad L.  Rtnd, dt  n3* 

L  X  X I V, 

Sleganter  cfUArttur :  an  operarumlocaUoin 
perpetuu  r<facTa  <valeat?<iA.  Item3anqutopera4 
fuas  locautt  eax  propriU  fumptibu*  prafiare  te~ 

neatur, nec non ? B.      x  m 

A.  Adfirm.  Atpotcrt  quis  pcrfubftitutum  eas  operas  pr*iWc# 
niftinduftriacontrahentisfitelccta  Iccm,£r.a-ftandointcrciTcIibcra- 
tur ,  qui  pcrpctuas  opcras  tocaaitjnifireipiiDl.operadcbcan  Ca- 
roc.  de Lvc*r  s?  cont.  ptrt.  1,  tt>, 4t opmb, perptt.  Rjpa tn L ob!t^mmt v,  u. 
d  frgntib.  Old.  ih  4.        Coler.  p.t.  deprcafS.txt  .(.9. n,  tr.  &  ftqq. 

B.  In dubio cas vbicjj  propriis  fumptibus  pra.ft.mdas  cflTe  puta- 
mus.  Bartol  <» l.  nenfort4ipA.Ubtrtmyn,§4.  O.  decondsH.mceb.vbihf  n. 
§9,  Vtrumoperariusimpcditus  pluuia  ne  in  opcrc  verfetur  ,dcbcat  a 
condu&oreintcgram  confcqui  mercedetn  totius  diei,an  veroprc* 
rata  temporis ,  quo  in  opcre  fuit?  tra&at  Natu  comf  229,  tom.i.vbi 
concludit,propartetemporis,quioperau.scft,merccdem  tantum  dc- 
beri:  Quia  cafus  fortuitus  contingensinperfonamlocatoris,  velin  rc 
locata,  ccditadd-imnum  locatoris.  Vide  tj9*fl.(iq.7j.$tdcum  nulla 
<certa  merces  operarfis  promifla  fit,  (ed  id,  quis  promrfit  fe  fbluere, 
quod  foluctur  a  cartcris.cV varie  fucrit  folutiia  cartcris  ejui.t  alii  plus, 
aliiminasdedcrunt,vtrumeorum  iftis  operariis  debebitur  ?£tqut- 
dcm  Natta  u.  ioco  rcfpondct, id dcberi  quodefi  minus,ftr  urwtsiki 
trdduiim. 

L  X  X  V« 

Dubiomn  caret ,  an  famulo  ,fiue  minifir^ , 
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quAOpera*  fuas annolocauit  ,fi per  ualetudincm 
cas  aliquando  non  exhibuerit,integra  rnerces  de- 
beatur. 

Ethumanius  putamus,  ci,  fi  quibufdam  dicbus  valetudoautalia 
iuftacaijfaimpcJiiTKMicolit  ,quo  minus  opcras  cxhibcrcpofTit,  hos 
ctiam  dics in anni rationc imputandos  cfie : ac fcruirc,  opcrasq; prac- 
ftareintclligictran  cos,  qnos  curamusargros,  cjuiferuirc  cupicntcs 
proptcr  infauilam  valctudimm  inipcdiuntur,  /.  ium  bttts  teipubl.§. 
JtrUltus $.  D.  dtf.uf.  Itft,  t.ndd  s  19. 5. '  u»>  qdifan  6.  i.  qut  optrat  28  mpr.  b.  r. 
c.ikwptriitji  oi.txt.  dtihr.  '""c.Vaud./.fcrrfj?.  7.  vidctamen  Gomitz. 
z.w.ttf  3.  n.  s.  fiprofdfor,  AJuocatus,  vclMcdicus,in  cxordio 
anni  locationis  moriatiU  jiin.grum  totiusanni  falatium  hcicdjbus 
cius  dcb.tm  pervor.  vo'.,  t.p.s.iend.  20.  quibus  addu  KirchofT.  >*nt.$. 
cond.8f.ty  Scbaft.  W^d.Httr.iihtngrs  r.mn'ajotutt.p.  j.tut.  ^*.  Mandcil. 
tftfil.gi.  Ittcip.  0^iuiit;tt6f\1rtu.i.& 2.  vbi  viJc  Pfcil.  conpl.  54-  Vaud./. 
fUJji.  7.\v\f.i.j.»>jMrrff.  di;~r.  frtituni.  rgiit.ntt.3. 

LXXVt 

Conduclorantetempus  locationidcftinatum, 
remcondutl.ir.i  dcftrere  nequttynifiiuftam  crni- 
grandi  caufim  habuerity  vnde  illud  tnueftigari 
(olet,a?i  iujla  migrandi  caufaftyfi  adcs  fyectrts 
£tf  nocfurnis  tUufionibus  inquictentur? 

Nonpotcftconduftor  antctcpus  locationi  dcflinatu  rcmcondu- 
dlamdvTLrcrcfi  \er6fecusfaciat,niluJominustota  mcrccde  locator 
cxigcrcpotcft. l.fitn U%t 24.  $.fidomtvy  D.  locdti.  l.domum.ff.  §•  rlt.d.ttt» 
nifi iufU  (itcmigrandicaufa,  puta,  ob  timorcm  pcflis. Bart. inl.httt. 
C.eod.  Ignis,/.,*fl£4*f*0.§.  /.  D.jdl.Aiml.  Excrcitus,/.  ttcmqtutritttr. 
13.  §.  exercttu.  7.  eod.  vci  damni  infccti ,  /.  tn  bxc  fttpulttiwe.  28.  dt 
ddmn.  Mj/.tum  cnim  proratatcmporiseonduclori  penfiorcmittitur, 
Lbdbttsterts.  27  S  u  toi.  i. fi  quu y.  5.  #. .'.  ex  coniuiiotif,  D.  tod.  GaU. 
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l.obf.i^nnm.7.  Scd an  iufla fitmigrandi csufa.  fi ardcs fprcVisinquie- 
tcnturr  quaftioniseft.  (^odadlirmamus^fr/.frafrfrff^fj,  §././<>- 
<«*rr,  f.  noM  iS.dt  ddtn.hf.  Condu&io  cnim  fru&uum  futurorum 
cmptionicompnratur,qmfi  nulli  cxiftunt,nullam  vcnditionemeiTc 
conftat:  ldcocjucquando  huiufmodi  fpc  cti  a  habitationcm impc- 
diunt,  nulia  crit  etiam  condictio.  Ncc  ad  rcm  fucit»  quod  ex 
Plin.7.  Eptft.27.  profcrtur  :  Athcnodorum  philofophum  Athcuis 
minime  eas  rcs  expauhTe,  cum  ille  vnus  pnefcratur,  non  vnus  atq;  al- 
tcr:  EtfancVar6rcperitur,quinon  cxpaucfcat:  im61egimus,hu- 
lufmodifpc&risnonmododomos,  fcd&rcgiones  inhabitatas  red- 
ditas.  KUttb.j.  Luc. S.  Plin.  7. Epifl.27.  Auguft.mlb. dtcttra  pro  mortuie 
Hcnday  Couarr./.  v*r.  r#/.*.Gothof.i»/.  btbttatms,  27.  §.  /.  D.  b.t. 
Bcrcholt.  d  efeud.  t*f.  s.  tutm.  21. 

LXXVII. 

*An  condufior finitn  locatione,fi tzintundem 
ojfcrat,  alteri,  eam  rem  rurfus  conducere  volen- 
tt,prferridcheai? ambigitur. 

Ncj\«i *r  us.  Potcfi  cnim  dominus»  cui  vult,  Iocare,  /.  ne  cm\  C.  Loc*- 
f;.vbi  gl. &Dt'.Mynfing.*.  obf.27. vbidicitaliudciTc inprardiis  fi- 
fcahbus ,  /.  cwgruit  %  (7  l.fit.  C.  dt  locat.  prtt.  ciu.  Et  in  Magiftris  St 
Scho'a;ib.  c.  ex  rtfinpte.  >b\  Hofl  &  Innoc.  dehcdt.  vclnifi  pcr  pa- 
dhim,  in  fcriptis  tamcn  faclum.iu  conucntam  cfTet,  quodnon  licc- 
rctdominoaliilocarc,  quandiuisconduchm  habcrcvcllet,  ,&tan- 
tum prarftarcquintum alius,rf./.«*  CHijVer.mft forte pa8* ,  vcldcniq;, 
nifi cfTct  confuctudoloci talis ,  quia  valcret.  Mynfing. d  hie.  Sane* 
iMud  omninoobtinct,  vt  locatio  ih  hcredes,  &  eum ,  qui  adhuc  in  v- 
tcrocft,  fit  tranfitoria.  Qiu>circa  fiTitiusconduxiflctprardiumad 
noucmannos,  iilc  vcr6  morcrerurantefinitum  locationistempus» 
certeeiusheredes,  vti&  vidua  Titii  nominc  ve*ntris  fcu  heredis  in 
pradio  conductoperrcfiduum  tcmpus  mancrcpo:eit,adcoq;herc9 
eodcmiurcincondu&ioncfucccdit,  §■  vlt.  Infl.  eod.  i.  fiaddes  /0.  §  8. 
tcd.  f.  vitnn  10.  C.d.  ttt.  I.  cnm  conduQoremy2p.  ibr.  etism  berede:  ci*,& futenU 
4ua*a,34> ibi.eorumvr heredes,  C. eod.  Et  kl non finc  ratione:  fiqui* 
«lemciuimodi  coutraftu  iusquzfitumcflcvidetur  maritodefuna© 
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adnouennium;  incuius  ius  vniucrfum  hcrcs  ipluisfucccdir, htrtZ 
dem,;o.  ibiD ec.num. 3?  dtrcg.iur.  Atq;  vt  in  omnibus  rdnscontra- 
£tibus,  ita  <U  in  locat  ^conducto  nonlblum  ipfos  contrahcntcs,  fcd 
&eorum  Iicrcdcc  obligatosintclligi,  confcntancum  cft,ita  vtcx  pcr- 
fonahcrcdum  non  immutetur  oblignionisconditio,  1.2.  %  tnhu,L 
fi  jum  Tttm ,  \b  i ,  Ttltqtutbcrtdtm  obligtwm ,  D.  dt  vtrb.  oblyit.  /.  Ktt  tfitfb, 
t.tbi ,  heredts  quofyobUgttos  <  fft ,  D.  dt  peric.  rjriomm.  rttvend.  §.txcondt- 
t  onjli,  Iufi.  de  vtrb  obltgnt.  $.  &  c  um  quis,  Infl.  dt  tnuttLjhpui.  Gomctz.  2. 
ftr*  ufal»$.  num.  6.  Rcufncr.  dtnf.i+.  Itb.  /. 

L  X  X  V 1 1  L 

An  adilitium  &dtttum  ad  locationes  porriga- 
tur :  vartedijputatur.  A.  ft&hpone  Cato  rcs 
locataeHad  temptts,  do^inns  eam  poftea  vendi- 
dtt  Tttio  5  cogtturne  Caitis  intra  locatwnis  tem- 
piis  Titio  emtori  cederc^  ?  B. 

A.  Nosncgamus.  Ptrl.qw  fona/j  §  df\U*,D.dtd-trr.nai*ftcl.  v- 
bi  inquit  Sabinus ;  Sicondii&orabinitio  vitiofa*.  acd'  s  condtixit,  li- 
biimputct:  finaedcs  vitium  pofteafccerunt,  cx  condudoexpcria- 
tur.  Idcniq;aScruio,  Labcoiic  Sabino,traditum  Vlp.tcflatur  .  Si 
ciuis  (altum  pafcuum  locaucrit,  in  quo  mala  hcrba  nafcatur ,  vt  fii- 
gnoransid  tcccrit,  fimplicitcracoiHra&d  ilifccdatur,  &  pcnfioncm 
nonpctat  L'\d*ideu6,%  i.  D.hAC  vidcpluribus  Donell.^rfJ/if.  <- 
dift.c.4.)  iotonw.oK/.  cont,  Cuhc./2.9bft$. 

B.  Maximc,  Petl  tmptvtmg.  C.  deJocst.&  condutl.l.  fimtrc°s,2f> 
§./. h.rit.fi,  .Llulur.us  /3»$.p*r.<up.<L tUl.  tmp r.Scd  hocobtin.t  in  timpli- 
cilocationc  Ebcrh.»*br/i/.*43  td Emphyttufin.  Atfituiisad  ccrtum 
tempus  locauitdomum,fiticearnin  principio  locarionis,  (iucin  mc- 
dio,  liucantcfincm,a!ienct,  vtantc  tcmpus  migrareoportcjt  c<  n- 
dudrorem,  tcn.bitureiad  iutcrciR  lucri ,  quod  cratex  rc  conducta 
pcrccpturus,fi  quidcmineavfcj;ad  fincm  locationis  pcrfcuriarc  ci 
Jicuiffct ,  ljif*nd*m%  §.  /.  l.fi tnleg  t  $.  cottnw,  Lfifnudus>&  l.  <i<>t  thm, 
Z>.  i*m/^  £lcg.  Mollcri  <+.  fimtji,  t+>  Ybifccundum  hanc  fcnccntiam. 
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m  fcabinatu  Lipfenfi,  in  cafu ,  vbi  autc  finitum  tcropus  bonaconduJ 
fta  fucrunt  vcndita,refponfum  clfc  dicit;  &  eontraria  argumcnta 
jrcfcllit,  tbtd. n*nt.j  6.  &  7.  Et  quidem  hacc  fentcntia  co  cafu  h  r  m  i  us 
proccdct,  vbilocatorobligauit  rem  tocatampro  contractus  obfcr* 
uatioac.  Dequoapud  F1n.hin.hb.hc9ntTOH.SS. 


LXXIX 

Quam  culpam  prtflare  debeat  conduftor? 
controuerJumeH. 

Et  cum  hiccontra&us  vtriufq;  gratia  eelcbrctur,  dolumaccul- 
pini  Icuem  prxftandam  dicimus,/.  cintTuil*,;;.  D.dert%.  tur.  l.fi  rttrr- 
tj.j.  5  nunc  vtdmdum, 2. vetf.  Sid  vbt vtrmfa,  D.  cemmoddtt.  Ad  lcuifS- 
mnmcu!pamcondu<florexnatura  contra&usnon  tenctur,quoniam 
vtriufq;  cauG  contraftus  hic  initur,  &  tunc  lcuifltma  culpa  non  prx-  - 
{[  tnr,/  r.  §.2.D.commcd*tt,f.H>S.§.i2.deUg.!.Lio*traclti4i,  23.  dc  re%. 
ittt. nili  iilis  tantum  cafibus,  cum quis id faciendum conduxit  ,cuius 
notitiam  profitctur,  L ft  fttu 9.  item  qu*r'ttut%  /3.  §.figemmaj.  cum  §./<Y» 
bt.  vclcumquispro  cuitodiamerccdem  accfpit,/.?*!  merctitm.  40. 
ctim!.;>tf.d.t.  Wefenbec.  tnptrat.b.ttunt.  ij.  L.ontTtftw ^j.num.?.  & 
ibi  comni.  Dd.  dc  ;rg.:u*is. 

L  X  X  X. 

Locationi adfnis  etl  Emphyteufis ,ea  anado* 
ftiperfeclionem  requirat (crtpturam  ?  valde  di- ?h] 
fputatur.  x  . 

Qu^odatifirmamus^CortditioenimcllimpIcodain  formafpecifica, 
&  S5'A*  t ondtt.  &demonft.  At  duo  ablatiui  abfolutc  pofiti,im- 
purtantconditioncm,  l.ateftatore  109.6.1.  lirgocumfcripturatan- 
tuna  intcrucniente,  lmpcrator  velit  contradum  valcrc ,/.  /.  C.  detute 
tmpbj/t.  alitcr  cqntra&us  valcbit,  nifi  C3  intcrucncrit.  Katio 
■utem,cur  in  hocpotius  quam  aJiis  contraftibus  fcriptura  nccef- 
fcrio  requiratur,  bacc  cft,  quia  in  Emphyteufm  rcs  ctiam  in  pcr- 

pctuum, 
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€4t i,/»f« Commdttd,  D.  commod^ti,!.  msletgitur.  42.  dt p' *fir>*.  t.  rc.  feljfr 

n»Wftr*w,&:iicagiturcicniodicopra:iu(i}cio:  vtide  facilxu .  dcyquita- 
tepcrlcgcmconccflTum  cftaliam  rem  arqnc  idoneani  pofll-  prarftari, 
l.fiqttttdomum,  mfi  f.pr.  D.leutt,  Et  idcmctt  iu  lidciurtbre  vdpigno- 
re.Gometz. 2.rsf.3.nnmtr.2  Bjrt.  Ht.fi^K  X.h  mf.  f.  r\  !  '■■'tri^r 

Dc  coquarritur:  A*fi4iutum timp*tm^^Km  trsud  '*r\ **rv\Ri*nk9P 
mtntnmt fo(y? txtevdtddtmmtm i     *fnfgt,^auP'-  '  ?  A  Jhr- 

matFranafctisPfci|,««f./.r^.^.  Qus  ujmxfi,-inquit,fl  .irutalrriSH 
iurislunt,ncc  iuterprctationem  exti-nfuaoi  facilc*  admirtuStadca- 
fus iurc communi  dctcrmu»atos»Sccii n  du n  Bai  t.«V  /. omxes  t>*?jtti«  4. 
q.t.q.pnn.D.  <uwft,  &  twc  .  prxicrtitn  i  um  pccium  cominent ,  quai 
interprctationc  potius  molliri  &  rcflringi  quam  ampflari  debedW* 
ptn.de  pev.  Tamcn  cuairclationc  quad.mi intcr  feconiungitur uiftj 
cxprcffus  &  omitfPus,  cadcm  fubcft  r.uio  8c  .xqu:tas  ( puta ,  nc altcr  ex 
altcriusdoio,cuIpa  vcl  nioradamnum  fi  ntiat)  ctiam  difpontumia 
vno,&inaltcrolocumliabct,  l.fiu.di4C(tpal  ?.  ti- .C.  d<wdic7aviduit. 
toll.dc  vttobiq;  Barcper/.  t.C.deCupr. UU.ii.  neuWliccr  dcrcrminans, 
pcenam  vcndcnti  impofitam ,  &  emtorcm  tcn :re ,  ciim eadcm  vtrin- 
quc fubcft  ratio.  Quod  Baldus  quoquc  fcntit  , alii  c€mm.  quoq;  fe«» 
quuntur  &  approbant,  vt  &  lafon teflapur.,  n  d.  l.JitnC.  dftru.  i.d% i  ^tf» 
PfeiW./*, 

LXflX, 

Qontra&u  cmptionis  venditionis  perfeciowen* 
ditorem pr&cisc  ad rei  tradittonem  co  pcl/i  5  jla+ 
tuimtts  ,fi  tradendifacultatem  habcat. 

Tcxt.inl.txtmt<>.tt.D.dt4tl.empt.  vbi  dicitur*imprimi»vendito- 
rcmrcm  ipfam  tradcrcoportct,im6  manu  militariabconufcrrripo- 
teft,vtdicit  Caflr. adl.t.dtad.cmptt,  &  prob.itur  viterius,fv$.j>fr#- 
cutttttr.  Inft.  4e  dontf.  &  §.prcttum.  Iift.  dttmpr.ejr  vtttc1.  'nt    Pt'  !.fijt(imr^*' 
§.  fundum^D.  dtcontrjb.  emp'.  &  t.  m4g*  puto.  %.fito»ttr.  D.  drreKrcam.b  • 
qrirtftitutrt.D.  4f.ret  vendtC4tiMeJ& aliud  proalioimrto  crcdirorefo!- 
ui non  poteft,  1.2.  D.  ftctit.ptt.  Sic  vcnditor  non  folnm  tcncturrcm 
tradcrcfedctiamdare,  idefl.dominium  transferre,  fifn  d^minns,  /. 
v<mptr:D.dt  4&*Wft.  Utnmmdnttftt     r/f<  dt  toMtth.wti.  V.  vrifi* 
t  <J  ci4 
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cise* compelli  potcft.  Mynf.  /.  ohfatt.  ij.  Pincli.  in /.  r.p./.  nn.2f.C.dtbon* 
w*t.  Borchoit.4«/f*d.  c  7.».  Vult.  2.  lur^.p.n.tp  Godd.adl.  tpj.it 
Vtrb. Sig.  QuOrum  fen  tcn  tia  commupM  cil ,  tcftc  Kirch ouio cot».  op. 
ttnt.  4..  concl.  vlt.  ctr.t.  $.  concl.  j» Graft  itk.  1.  ttm.  op.  cap.  13.  q.  0.  Soarctz. 
Ttrb.vtnditor. nu. 37. & praciudicio Camerae firmata.  Mynf. /.  obf. vi- 
dc  Fachin.  2.  cont.  30.  Vaud.  /.  7. 9. 


MgTJ  LXIX 

An  ab  em^tione  perfefla  contrahentes  (o\ 
mrrha  iattura  pofitnt  recedere  ?  dubitatur. 

Vcriuscftjprxtc-  amiflionc  vcf  rc/!i;uMoncarrharadimplcm< 
cfitfra&usagcndu  cffe,iV*.C.  Quandolic.  t  ;pi.Tec.WcCcnb.mparat.dt 
ttntrab.empt.  ».  ^.Itaq;  cmptor,  fi  recufo:  ImplcrccontracT:um,perdit 
arrham,c\:infupcr  acuolutioncm  prctii  uncturj.de  lige^hvlt.  D.deL. 
Cor»«;//.Vcnditor,fi  nollt  rem  Ycnditam  tradcre,  duplicatam  arrham 
rcflitucrc  compcllitur,  t\  prxterea  ad  tradcndum  vcl  prafiandum  idt 
quodintcrcft,  cogi  potefl .Vonc  ck  ernpto,  /.  i.&  l.pradiA2S.D.  deatt. 
tmpti.  Yi dc  FachinW^Mp.  2.  controutrjitap.  22.  Addc  Zafium ,  Itb.  2, 
r:  '\ftr>g:ilar.(ap.  24.  Vbi  dicit,  fi  bibalcs  pro  tcftimonio  contraftuf 
darcntur  QBcfnfallff  /  vt  in  Gcrmania  mos  cft ,  eiufmodi  bibalcs  nofl 
habcrc  vim  arrhac,  fed  idc6  dari,vt  hi,qui  prarfentcs  fucrunt ,  de  cofi- 
^tractu  rccordentur,  &  eo  cafu  non  haberc  locug?  pcrnitrntiam.  Eiq; 
fimilecfle,addit,cum  datuiajicui  Samfco dcnahns,  vuIgb@©K0pf<n* 
nft1<}.  ZdCd.kt. 

LXX  >  :  ; 
Emptionis  venditionis  contratts,  ejfetfus  hic 
cH>'vtrcivendit&necdumtradit& periculum  ad 
emtorem pertineat  ,modo  mora  &  culpa  wndi- 
torisnoninterueniat. 

Vndc  fi  ardcs  vcnditx  antc  tradirionc,cafu  fortuito,inccndio  con- 
n.igraucruntAhoc  pcriculo  cmtoris  ccdit,&  nihilominuscogitur  prc- 

tiurw 


tium  folucrc,$.  cu  m  dutem.  Inft.bitfBc  ibi  W cknb J.ne($fsrib.  D.deptrit^ 
&com.rtt  r#«4.Quod  dc  rigorc  iuris  q  uidam  cxplicatum  voIunt.Qgk 
▼ero ius per(ea?quum  eft,  ^uamuis durum  videatur ,  L  pr»(ptxtttto  int. 
D.  Qut&ettjmbm  mun.  non  vidctur  ctiam  hic  alia  arquitas  pr*tcr& 
contraiuifcriptumfingenda,fed  ius&riptum  potius  xquitate  non 
fcriptipofthabitafequcndumerit,t(^r«fertimiuristexribi^|a«* 
auttmfufsgtntib.  maximecum eraptorproptcr  aftioncm  & ius  * 
quochmmododapnusdicatur./.v^wua-DWfWjj^ai^R^.  J»r 
Mynf.  rf. tbf.36. tfcbell.  /.?. /  A.  1.  ttt. 6. Difl.  Borcbolt  &  Vult 
$.  &  Cuiac.i  bidcm  ia/.  /? 33.  D.  hcatf»Ub.  g.  *d  Aft.  & 
G  oth  ofrcd.Boccr.<rf/.  2t.tap.4.num.7.  dt  Rtg.  Ittr.  In  rebus  autcm,qur 
dcguftari  fohnt,  vfquead  deguftationisdicm  pericuium  fuftinet  vtii- 
dit«r.  Si  tamen  certum  vinum  yeiiditum  eft iafpccie  ,putaompe  vi- 
num,quod  in  dolio  vel  in  amphora  cft ,  ftatim  periculutn  cmptorcm 
refpicit,  nifi  ita  venicrit,  vt  dcguftctur,  /.  /.  &  4.  D.  i§  ptr.  &  lomm.nt 

 JLveI  nifiquiddcbonitate  vini  vcnditor  adfirmauit,autdenique 

itbonitatcm  vini  non  duraturam  ,/./7vi»«//.D.  i.u  Pfd(.cvnf. 
CoU.^U.ftrf.fti^.D.it,tr.&com.  rttnni.  GaiU.tf 
&ftt.¥*chin.j.C9ittr$ikl7.  liludobiter  notandu,duplicem  clfc 
contrahcndar  emtionisratiencm  hodie  viitatam.  Prima  ht  ftr  autr- 
/<we*,dequacfttextus,  tnLtlt.  aih.  Rhoi.  ittt&.l.  ftquuvma&fatm- 
fiont.  it ptrtc.  &  cmm. rtt  vtni.  Eft  autcm ,  per  autrfiontm  emere ,  ncgli- 
genter  &  nori  fatis  confidcrate  facere;  quafi  oculos  aucrtcns  ab  co, 
quodagit&cxuIicat.Gouean  M  2  var.  Gcrmani  noftra* 

tcs  cffcrunt,  SQbc 1  hmitf  fauffen  /  Cmrcfi  t<n  £3o$<n  fafrrm/  in  Q3auf$ 
fattffctt*  Aucrfioniopponitur,  numefBs,pondus&  mcnfura.Hincal- 
tcr  moduscontrahcjidzemtionis  eft,  cum  venditio  fit  ?d  menfurarh» 
rciquantitatcm,quod  cum  prardia  velcaftracum  pcrtinentiiscmun- 
tur, vulgoappdiant: 2uft ften XnfcfclOj f  jutff  n/ yidciicct,  quando ta- 
xationiscaufa,menfiira,  numerus  vei  pondus'exprirnitur.  Prolixc 


praZt.qtuft.num.s. 
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non  folum  in  vcnditore,  verum  etiam  in  emptore* 
#0»  vero  tn  tranjactione  obtwere>putamus. 

Proptermaximamaffinitatcm,  quarcftintercmtorcm  &  vcndito- 
rcm,^./.,*.  In cmtore  l:rfo  iocum habct.  Vndc  vctcrcsctiam  vcrbo 
vcnditionis  cmtionem  contincrc  dixerut,  vt  in  /.  vtttres.D.  dt  acl.tnpt. 
Et  faneeadcm  ratiojcquitatisidfuadcre  vidctur.  Pincll.  in  d.i.2.int. 
pjrt.c.2.  Quippc  </./.*.  vcnditori  compctit,  non  c]uia  vcnditoreft, 
fcd  quia  lifus  cft,  d.  1. 2.  ibi,  minotu  Jfoaxerunt.TA  qued  in  vno  cx  cor- 
relatiuis  difpoiitum,  in  alio  quoq;  difpof: tum  vidctur,  arg. l.fin.  C. dt 
initfl.  viduttj.  fit.deaccept.  Atv\dcCuv.lium, /6.  cbf.iS.  &  ttumaltbi. 
Quodautcmdifpofitio^./.^.nonpcrtineatadtnnfaclioncmjfcquu- 
tacnYCamerjImpcr.vtdocct  Gail.  2.  oif.  7/.  Qujatranfacftio&fcn- 
tcntia#quiparantur,/.*.d<  f«r«ifr.  Scd  fcntcntia  prartcxtu  lacfionis 
non  rctra&atur,  /. tul  jpicic, C.  dettiudit.  Erg6 ncc tranfa&io.  Plurcs 
rationcs  vidc apud  G lil  i  hco. Fachiri. 2.  cor.tr  oti.  26.  Koppcn,flV«/I 28» 
Pfcil  f(n{.  4.7.  Quin&  inlocationc  bencficium,</./.2.Iocumhabere 
4]uida,rn  dcfcnduntjtunj  nnnirum  iifdcm  iuris  rcgulis  contincatur, 
quibuscmtio&  vtndiuo,/./. D./o;.DonelI./»<rf.  /  i.nv.if.& 20  R.o- 
bert. Itb.  2.  Antrnad. c*p.  14.  Vt  &  in  ea  vcnditionc  quoque,  qu«c  iudicis 
authoritatc,cV:dccrctofac5tacft,^fr/./7^ai^w//.  c.  dt  pTMd.min.facu 
tum  ddtcli ,  &  c.  cum .  aufj.  txt.  de  emt.  &  vendit.  tot.  tit.  txt.  dt  rtb.  Bcch 
ti.n  alun.  Gomctz.  2.  var.  tefoht.  2.  r.  22.  Mcnoch.  Ub. 2.  prdfumt.  7;.  n, 
3+  PincII.  m  d.  L  2.  p.  2.  n.  20. 6"  22.  C.  de  refi.  nndtt.  Fach.  2.  contr.  20. 

lxxii, 

.  Ad contracfum  locationis  conduclionisquod 
attinet ,  in  eo  confiderandum  venit  3  quu  locator, 
qufsconducforrecle  dicatur. 

Xocatordicitur,  qui  conflituta  mcrcedc  rcm  vtcndam  frucnda:u 
alicuiconccdit,/.  loc  ^^,4.1.7. 1.32.  D.  Locatr,  vclin  operis  praeftandifc 
ofK  cium  fuum  offert  &  pr ofi tct u r ,  /.  udeanim.  $.  u  qw  vmum ,  0.  (t(*tts 
1.22.  C.eod.  Conduc5tor,qui  acccpta  mcrccdc  rem  vtcodam  fruen- 
d  imvcaccipit,/.Pi^«i»M»^.  tnter  tcHdufioTtvt.D.locdtiyvelopusprx- 
/iuidimi ab aljquofufcipit, Doer.  $41* cohtrtcltXtde R^jnr. c*4***'».9' 
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Cuiat.  2.  obf.  tS  Wcfeub  inpnrat.  b.  t.  n.2.  Borcholt.  depad.e.vlt.  n.  /j» 

tum  fe  ]q.&  m$.  i.  lr.fi.  b.t.  Vruntur  tamen  lCti  in  facicndi  locatione 
&condu&ionc,promifcuchifcc  vocabulis.ita  vtlocatordicatur  mo- 
do, quidatfacicndum  &  mcrccdcm,  modo,qui  attipit JaJcndum  & 
mcrccdem^diucrfo  fc.  rclpcc~hi  :  Sicutenim , qui opus facicndum & 
rocrccd  :m  djt.Iocator,qui  vci  6 accipit,  condu&or,Jicitur :  ita ctiarh 
locitoraliorcfpcdhijtjuatcnusoperasconducit,^  rnerccd  m  6  pro 
opert  ficicndo,fiueopvris  pta^n.nlisctiicondinftordicitur,  iui  vcro 
op;T.»sadfacicndtimopus  procerta  mcrccdc  Iocjt,&  mcrc^d-  in  ac- 
cipit,  rccTccjUoqjIocator  vocabitur:  Et  ob  id  vnus  idcmtK  diucrfo 
ttfpc&u  &Iocator  &  cnndu&or  invnoncgorio  dicipotcit.  ttxi.inl. 
itev.t !,  22  $.  t.  &  2. I. 2.  m  fin.  D.  hiat;*.  t.  Infht.  eo4, l. 1.  $.fi  y.u  fctu:mfD. 
dtptfiti,  1 2*D.  ai  L.  Rhoi,  de  i*c~t.  Kobcrt.  i.  ammadu.  io.  &  vot.  iont. 
H*rt*t,  ia.  S* 


LXXIIL 

\     r  .  V  •■ 


4t 


■^1%  Vtriiwvero  locatio  tantum  infecuniahti* 
tncrataran  etia  in  aliU  rebpu ,  qiu  numero  *  m  etH 
(ura&pondereconjtant,confiftot?  qu&ritun 
Pojierius putamus.  *t  ^ 

Mcrccdiscnim  vocabuIo.quopafTimin  matcria  locatioriis  vtan- 
tur  ICti  apud  bonos  authorcs,nointc'Iic»itur  pcc  unia  numcrata  tan- 
tum,fcd  gcncraIitcrquodcunqueprxmium,quodcum  laborc  aut  Ai- 
pcndio  alicuidatur.Varro  itba.de  Ug*.  Ut.  CoriQ2.StifaO.it.  Probatur 

ctiam pir l.  fi arV? ,  C.  lotuti ,  /. hac d  /?  w<3/c.§.  Ut.  D.  tod.l.HtityC.ccd.l.fi 
tnrrcit,  $.  vu  tnator,  D.  eoi. $.  adtb.  Inft.  de  conduft. &  lo:at. Cord.  d  cldeco. 
Pincll.  m  l.  2.  derefciid.vttidit.p.2.(. 3.  nu.  jS.Govneu  de  hc*t.  &  1  onduil. 
u  ?.nu.  2.  Cuiat.  ad  Afric.in  explic.  d.KbacS  flnftio.  \Y/cftub.  wparat.D. 
b.t.n.7'BQrc\\oh.dfp4cJ.c.  vlt.nu  16.  Roccr.adl.ttniactw^ffleft.lur.c. 
4.  nu.g.  Lopctz.«*i maitt.  ■  :p .<.  Diif.  Fach./.  ttmtfou.te.  Mozjf  stec&u- 
tra&ib.ttt.locatit(9l.i.nu.  14.  Obitcr  quxro.nilcj  velaitcr  quifpum 
coniugcmfuam  vchendam  naui  conduxit:  Dcindcin  nauiinfans  cx 
mulicrcilia  nafcitur ,  qu.critur,  an  milcs  ii  t  oblin&us  nautx ,  vt  pro 
vcdura  cxus pucri  ipfi  fpcciadm  quid foluat  ?  C^uod  ncgandum  vidc- 

turt 
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iturrCftm  nimirum  &antc  partumin  ipfa  nauifueritinfans,  vtitani- 
Kil  noui  oneris  intulirTe,  fcd  illatum  quafi  tranfportafTc  muliercxifti- 
m  et  ur,  ptr  ttxt.  tn  L  fi  '  •  ■ » tV ,  §  /?  9*0  mulnrtm  7.  D.  to*f.  Fra nc.  PfeiL 
rf«r  /.**#.//.  Eadc  ratioeft,ii  in  naui  alicjuis  mortuusfit  :proco  enim 
vc&ura  non  debetur,  ttxt.  m /. /S .  O.  U L.  RbuL  dt  *8. 

■  ■       >•'■'  .  xxxiv.  ; '      '  -  ••  ' 

SlegantercjUAritur:anoperarumlocatioin  \ 
perpetuu  'facTnvaleatfsA.  Item^anqutoperas 
fuas  locautt  eas  proprtis  jumptibus  prdjtare  te~ 

neatur,  nec  non  ?  B.      x  -'.V         ,rv  J" 

A.  Adfirm.  Arpoteft  quis  perfubfritutum  cas  operas  prariurt^ 
nifi induftriacontrahentis htcicct.i  lum,  pra^ftandointcrciTc Iibcra- 
tur,  ciuiperpetuasopera«!ocauit,ni(ireipnM.opera7dcbcantur.  Ca- 
roc  atUcttt.  &ctnt.  pdU.t.  ttt.Jeoptrtb.perptt.  Ripai*  /.  ob''g<itionet  n.  /«• 

ic  Vtgwib.  Old.  *V.        f .  Cofcr .  ^./.  rfe ,*Wf f£  txtr,t.  9.9.  t$.  <fr  ftqq. 

B.  In dubiocasvbicj; propriis  (umptibus  pra»ftandas  ciTe  puta- 
irus  Bartol  <«/.  non{*u4w*S.Lbtytmy        O.  dtctndiQ.  indeb.  vbi  laf  h. 

jl.  Vtrumoperariusimpcditus  pluiria  ne  in  opcrc  verfctur,debeat4 
condu&oreincegram  coniccjui  mercedctn  totius  diei,an  veropro 
ratatcmporis,  quo  inopcre  fuit?  tra&at  Natu  ctnf,  229.  tomt.vbi 
concludit»pro  parte  tcmporis.qu  i  operatus  cit,mercedem  tantum  dc- 
beri:  Quia  cafus  fortuitus  contingensin  perfonam  locatoris.vci  in  rc 
locata,  ccditaddamnum  locatoris.  Vidc  ?•*/?.  fr</.  7/.  SedcumnuIIa 
certamerccs  operartis  promifla  tit,fedid,  quis  promhtt  fe  foluerei 
quod folueturacafteris,cVvaricfucritfolutua  caneris  quiaaliiplus, 
alitminusdcderunt,vtrumcorum  iflis  opcrarjis  dcbcbitur?Etc[ui- 
dcm  Natta  d.  mo  rcipondct,iddeberi  quodett  minus  ^pttrntmtstbi 

*Bubiomn  caret ,  an  famulo  >fue  minijir^ , 
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quA  opera* fuas  anno  locauit  ,fi per  -valetudincm 
eas aliquando  non  exhtbueritjntegra  rnerces  de- 
bsattir. 

•  ■     •  *■ 

Et humanius putamus , ci, fi  qu ibu fd i m  dicbus  valetudo aut afia 
iufbcaufaimpcdimcnto  (it  ,c|Uo  minus  opcras  cxhibcrepoflit,  hos 
ctiam dics in anni rationc  imputandos  efle : ac feruire, operascj;  prse- 
ftarcintelligictiamcos,  quos  curamusargros,  quifcruirc  cupicntes 
proptcr  infauflam  valctudintm  impcdiuntur,  /.  ikm  btus  rttpubt.^ 
jtrUiiUsj.  D.  dtjlar.  ttb,  l.  *dd:t  /9. $. '  u>n  f judtfj  6.  i.  qttt  optrat  28  mpr.  b.  r. 
t. cuw piU vjto/.ext. dt  i l  01. Vaud./. quaft.  7. vidc tamen  Gom< tr. 
2.*>*r.n(.j.  ri.s.  Sic  fi  profjf  >r,  Aduocatus,  velMcdicus,in  cxordio 
anni  Iocationis  monaturjim.grum  totius  anni  falarium  hcrcdibui 
cius  dcbcttxr,  perv.ot.  vo'.  t.p.j.icncl.  20.  cjuibus  addc  KirchofF.  .er.t.j. 
(ond.8i.&  Scbjft*  hUd.M  traft.Mors  nmwafolutr.p.  j.nu.  26.  Mandcll. 
ftuftl.  $1.  *ne*f».  Qitdrtfiaft,  r,u.  1.&2.  vbi  vidc  Pfcil.  confil.  j+  Vaud.  /• 
ftuji. 7. \Z\CcLj.ifl}>4r4t.  dersr.  &LXtr«3rd.  ecgiit.nu.j. 

LXXVI* 

Condn3orante  tempus  locationi  dcftinatum, 
rem  condtdinm  dcfercre  nequtt ,  nifiiuftam  cmi- 
grandi  caufim  habuerit9  vnde  illnd  tnucftigari 
folet,an  tufta  migrandi  caufafit  ,fi  <edes  ffeclrts 

nociurnis  iUufionibns  inqutctentur? 

Noopotcftconduftor  antctcpus  Jocationi  deftinatii  rcmcondu- 
ctam  dcf«-rcrc,(i  vadfccusfaciat,niIiiIominustou  mcrccde  locator 
cxigcrcpotcir..'.//i»i //?*.?*.  §.fidomtvy  U.iocdti.  l.dominuijf.  $.  vit.d.ttt» 
nili iufUfitcmigrandicaufa,puta,ob  timorcm  pcftis. Bart. ml.htet. 
C.eod.  \gms,t.fitjuu  +9.$.  /.  D.jdL.Ajuil.  Excrcitus,/.  ttemqudritur. 
tj.  §.  extrcttu.  7.  eod.  vcl  damni  infccti  ,  /.  m  bxc  ftipuftthne.  2S.  dt 
d*mn.  wf.  tum  cnim  proratatcmporiscondu<5tori  penfiorcmittitur, 
UbxhtX^twts.  27.%  1.  eol  I.  ji  quit  ?.  $.  1. .'.  tx  condatto^j.  D.  eod.  Gatl. 

2.  obf. 
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i.ifOj.  MfW.7.  Sedan  iuftafitmigrandicaufa,  fiardcsfrrcVisinquie- 
tcntur?  quaeftionis eft.  C^6dadfirmamus,p<r/./>.»r»/«ir*»fr,  §././•- 
t*ti9 I.  ;no*(  2S.de  dam.vf.  Condu&io  cnim  fruftuum  futurorum 
emptionicomp.iratur,qttifinulli  cxiftunt,nullam  venditionemeflc 
conftat:  Idcocjuequando  huiufmodifpc<5tra  habitationcmimpc- 
diunt,  nulla  crit  ctiam  condidio.  Ncc  ad  rem  facitt  quod  ex 
Plin.7.  Eptft.27-  profcrtur  :  Athcnodorum  philofophum  Athcutf 
minime  eas  rcs  cxpauifle,  cum  ille  vnus  prsfcratur,  non  vnus  atq;  al- 
ter:  £tfancrar6reperitur9quinon  cxpaucfcat :  imo  lcgimus,hu- 
lufmodifpc&risnonmododomos,fcd&rcgioncs  inhabitatas  red- 
ditas.  Mtttb.j.  Luc.S. Plin.  7.  Eptfl.27.  Augu/i. tnlb. decura  pro  mortuit 
*Hihda,  Couarr./.  var.  tt/.  t,  Gothof.i»/.  babitatms,  27.  §.  /.  D.  M. 
Bcrcholt.  dcfeud.  c*p.  S.  mtm.  21. 

L  XX  VII 

*An  conduttor finitn  locatione ,  f  tnntundem 
offcrat,alteri,  eamremrurfm conducerevolen* 
ttyprxferri  debeai  ?  ambigttur. 

Ncj^-rus.  Poteftcnim domious, cui  vult,  locnrc,  /.  ntcm\C. Loca- 
thvki  gl. &DJ.Mynfin£.*.  eJ»/^7.vbidicitaliudcflc  inprardiis  fi- 
fcahbus ,  /.  con£>uit ,  r>  l.fiv.  C.  de locat.  prat.  au.  Et  in  Magiftris  & 
SchoJarib.  c.  tx  rtfttipra.  ibi  Hoft.  &lnnoc.  dtlocat.  vclnifi  pcr  pa- 
dum,  in  fcriptis  tamcn  fa<5lum,ita  conucntam  cflet,  quodnon  licc- 
retdominoaliilocarc,  quandiuisconduccam  habcrc vclJet,  &tan- 
tumpra:flarc,quintumalius,rf./.ii*r.vf,w.m///o/ff^54,  vcldcniq;, 
nificfletconfuctudolocitalis,  quia  valcrcc.Mynfing.</  hie.  Sane" 
iHud  omnino  obtinet,  vt  locatio  ih  hcrcdcs,  &  cum ,  qui  adhuc  in  v- 
tcrocft,  fit  tranfitoria.  Qnp  circa  fi  Titiusconduxiflctprafdiumad 
noucmannos,  tflevcro  morcrerurantefinitom  locationistempus, 
certeeiushcredes,  vti& vidua  Titii  nomine  vrtitris  fcu  heredis  in 
prardio  condu&operrcfiduumtcmpus  manerepo:cft,adcoq;heres 
eodemiureincondu&ioncfucccdit,  §  Wr.  Infl.  tod.  i.  fiaddts  /?.  §  s. 
tod. !. vtam  10.  C.d.tit.  i.  cum  icnduftoTtni^p. ibi. ttiam btttdn  fiuef&  •'.< 
duilout  ?4 >ibi.totitm\ heredrs,C.eod,  Et  id non finc  ratione:  fiqui- 
dem  ciufmodi  contractu  ius  quzfitum  eflc  videtur  maritodefun&o 
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adnouennium ;  in  cuius  ius  vniucrfum  hcrcs  ipiiusfuccedif, ;.  htrtZ 
dffHyjp.  ibi  Dcc num.  39  dt  rcq.  tur.  A  tq; vt  in  omnibus  ?U\$ coutra- 
&ibus,  ita&in  iocat  icondufto  n<>nfolum  ipfos  eontrahcntcv ,  fcd 
&eorum  licrcdes  obligatosintclligi,  confcntancum  cft,ita  vt  cx  pcr- 
fonahcrcdum  non  immutetur  oblig.ttionisconditio, /. 2.  §  tnhu,U 
JiifimTitm,iki,  rttiqtttt beredtm obtigstum ^D.devtrb.  tbt'%*t.  t.r.e.tff*r'o, 
S.  tbi ,  hertdts  quo^obli^atos  ^ffc ,  D.dtperic.  & c§mm.  rtt vend.  §.  ex  ccr.it  • 
I  o«4/;,  Infi.  de  verb  nbltgitf.  $.  &  (itm  qnis ,  Inft.  dt  tnuttl.ftiphi.  G  ometz.  2. 
f*r,  itfiit.3.  num.  6.  Reufncr.  dectf.  14.  ttb.  1. 

L  X  X  V 1 1 L 

<An  adi/itium  &dt£tum  ad  locationes  porriga- 
fur :  variedijpntatur.  A.  It(%n3pone  Caio  res 
locata  eftadtempus,  do  ^inus  eam  po(lea  vtndi- 
dit  Titio  3  cogiturne  Caius  intra  locatwnistem- 
prn  Titio  ewtori  cederc^  ?  B. 

A.  Nosncgamus.  Perl.qutbona/]  §  JftQi^D.dtdtrrnaivftfl.  r- 
bi  incjuit  Sabinus ;  Sicondu&orafeinitio  vitiofa<  d  s  conduxit,  li- 
biimputct:  lin^edcs  vitium  pofteafccerunt,  cx  condufto expcria- 
tur.  Idcn»q;a  Seruio,  Labcone.  Sabino,traditum  VIp.  teftatur  .  Si 
cjuis  Gdtum  pafcuum  locaucrit ,  in  quo  mala  hcrba  nafcatur ,  vt  fi  i- 
gnoransidfecerit,  fimpliciteracoiuradt  1  difccdatur,  &  pcnfioncin 
non  pctat  /.  >\d*ddei  16.  %  1.  D.h,ir<.  vidcplunbus  Donell.iiV  4ii>/*r.  <- 
dift.r.  +.)  \otom.  4.  obf.t.  cont,  QvLnc.t2.0bf.38. 

B.  Maximc,  Ptrl  tmptvtmg.  C.  deltcst.  &  ctndtttt.L  fi  merces,  7/. 
§./.b.tit.f*<  l.lulurut  i}.$,prr.(upM4C~l.  empt.Scd  hoc  obt  in  t  in  fm  ipti? 
cilocatione.  Ebcrh.i»  hiSaf-udo  ndEtnphytrufir..  Acfiquisaij  ccrtuflfl 
tcmpus  Iocauicdomum,(:i  ccamin  principio  locarionis,  (iuc  in  mc- 
dio,  fiucantehnan,a!ienct,  vtantc  tcmpus  migrareoportcat  con< 
duftorcm,  ten„bitureiad  ittterciTclucri ,  cjuod  cratcx  rc  condufta 
pcrccpturus,(i  ciuideminca  vfcjjad  rincm  locationis  pcrfeu^ran  ci 
i\cu\(fctttjffttndnmt  §.  i.l.fitnltgt§.  c»lonut,  l.  fifitndus,&  t.  t\<.t  W.?m, 
P,        £lcg.  Mollcfi  4-.fcwfi.14.  vbifecundum  hanc  (cntcntiam 
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mfcabinatu  Lipfenfi,  in  cafu  ,  vbi  autc  fmitucn  tcmpusbonaconduJ 
ch  fucrunt  vcndita,  rcfponfum  tflc  dicit;  &  contraria  argumcnta 
rcfcllit,*^. 6.&?.  Etquidem  hxc  fcntcntiaco  cafu  firmius 
procedct,vbilocatorobligauit  rcm  locatampro  contractus  obfcr- 
uuiioac.  Dcquoapud  FnAnn.l  b.  t.iontrou.iS. 

L  X  X  I  X. 

Ottam  culpam  pr&ftare  deheat  conduflor? 
controucrfumefl. 

Et  cum  hic  contracrus  vtriufq;  gratia  eelebrctur,  dolumaccut- 
p  ini  lcucm  pnrfhndam  dicimus,/.  contruclu',^;. D.dtrift.  iur.  L  fi  vtitr- 
tJt/>$  runtvidi*dumt2.vtt(.  Std  xbtvtfiv-^D.cemmoddtt.  Ad  lcuim- 
mam  culpam  condu<fcorcx  natura  contra&us  non  tenctur,quoniam 
vtriufq;  caufa contraftus  hic initur,  &  tunc  leuiflima  culpa non  prsc- 
iT  tur,/  s  %. 2.D.commed4U ,  I.  te8.%.i2.dt.ltg.t.  LtontrtRus ,  23.  de  ttg. 
ittt.n\f\  illis  t.tntum  cafibus,cum  quisidfaciendumconduxit  ,cuiu$ 
notitiam  p'-ofhetur,(,/i ittm  qMritur,  /j.§./igenw4f.  tun>  §./<f» 
b.t.  vcicum  quispro  curtoiiamcrccdem  acc\p\t,Lqui  mercedtm.  40» 
fnw  /.  d,  t.  Wcfeiibcc.  » p^rat .  h.  num.  tj.  L  .mttttut ,  2j.  nttm. p.  & 
ibicomm.  Dd.  dcttg*;u*is. 

LXXX. 

Locationi  adfnis  efl  Empbyteufs,ea  anadv* 
ffiperfccliorie/rj  rcquirat fcnpturam  ?  ualde  di- phyuu(i 
fpiUatur.       '  v  . 

Qupdadfirmamu$,Cortditiocnim  cflimpIenJain  formafpecifica, 
1.4-4- & sf.  de  condtt.  &  demonft.  At  duo  ablatiui  ablbluic  pofui,  im- 
portantconditioncm,  Lattftatore log.d.z.  Mrgocum fcripturatan- 
tura  intcrucnientc,  lmpcrator  vcltt  contradcm  valerc ,/.  /.  C.  dttute 
Hmpbyt.  alitcr  contractus  valcbit,  nifi  ca  intcrucncrit.  Ratio 
■utcm,cur  in  hocpotius  quam  aJiis  contra&ibus  fcriptura  nccef- 
fario  requiratur,  bxc  cft,  quia  in  Emphyteulia  res  etiam  in  pcr- 

pctuum, 
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nifiexprciTccautum  cflkt,  quod  codcm  iMo  prctio,quo  rcs  fuflTet 
Ycndita,  dcbcat  rcvcndi.  Iunotabilitt  r  tradunt  Dd.pertBt^m tcxt.mL 
2.8*.  ibi  Ca^nol.  C.  depatl.tnt.ttnt.  &  Vt*tu.K^z.\\.2.cbf.t6  MynCd.tlf. 
70.  Cartcrum  enim,  qui  rcucndercpromifiw.udicucndciidum  pra;. 
eifecompclli  non  pouc  pntamus.  Obligatur  cnimad  f>£hrm,prx- 
cifccompclii  non  potcft,  fcd  in  id,  q»od  ir.tcrcft ,  condcmnabicur,  \. 
Jl  pnitt.onis,  rerh.Celfuiydevctb.obl.  Scd  talis  promittcns  diciturcftc 
obligatusadfa(fhim,rcucndcrccnimcftfadr.i.  tr^.l.^.D.dtvfnr.  Er> 
go  prxcifc  compclli  non  potcft.  Coraf  z.  MifccU.  9.  TiraquclJ.  dt  rt- 
tuit.  ctnuen.  i.gl.  j.num.  60»  Fachin.  2.  conns'i.i. 

LXV. 

Sicut  de iure  luendipignoris  >  ita  etiam  de  iure 
rctrouenditionis  amritur,  infra  quod  temfus  de- 
beat  offerrt  &  foluiprctium ,  fi  inter  partcs  nul- 
lumtempusfutt  pofetum  nec  detcrminatum. 

Etficutiiuri  ofTcrcndi&  fuendipignoris$o.  annis  non  pratfcri- 
bi,  fup.ctnt  2.q«*ft.ij.  probatumeft  j  Sic  hk  quoq;  dicimus,  quod 
talisvcnditor  vrleius  hcres  poffit  pcrpctuo  prxdi&im  rem  vcndi- 
tamrctrahcre:  Q^ia  cxcomicntionepartiumobligatiocVactiopo- 
tcftcxtcndiin  \n^Av.t\xmylji't^^pulttus9D.de^J.inpJunt.text.ftti^.in 
Lquti/ittolet,  %  fi  qu  d  iut  D.  <»a'.7>f.fjifl.vbihabctur ,  quod  fiintcr 
emptorcm  &vcnditorcm  flatpacTau^quodquandocunq;  rcsdifpli- 
£car,  redhibcatur,  poteft  p^rpctuo  rcdhiberi  &rcftitui.  Deniqjin 
contractibus  conditio  poliu  potcft  quandocunq;&  perpetuo  im- 
plcri,  /.  hdi  conditto.  de  ctnitt.  ty  dei»onfl.  Gometz.  2.  ref.  2. nun  er.  2$. 
Francif.  B \\h.de prtfripr.  m  4 ptrt.  prtnc.  qusft. Mvnfing./.Bi/ir«f.  16. 
Gail.  2.  •bfer.t*.  Borcholt.  dt  vfurit,  ctp.  6.numtr.  iS.  Fachia.  j.  con- 
tttuaf. t*.Vd£c{.\Uufl.cMTUtcr£74..n%mtr.7.&.  S,  vide  omainoKop- 
fca,  dectf./.  ptr  ttt.  f 

LXVI.An 
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EX   INSTITV  IMPER. 
*  LXVL 
*An  hociusredimendi  >quodexpafto  compe* 
tit,  in  alium  transferri  popt  ?  dignum  efl  inqui- 
rert^. 

Quod  adfirm.  Quac enim  a d  hcrcdcm  tranfmitti  poiTunt,  altcri 
etiam  ccdi  poffunt,  1.  txplurtb.  D.  dtadn*inifl.  rw.Padumautcm  huiuf- 
modi.fcuiuscxpado  compctens,  adhcredcm  tranfmittitur.  I  iut, 
ouod  rcs  ipfa,n  fuerit  rcdefnpta,transfcrri  abfque  dubio  in  alium  po- 
t  il.  £rgo  &  acc i o  ad  rcdimcndum  compctcns  cedi  potcrit.  £t regu- 
Ijritcradtionescedipoilunt,  vtpatet, exttt.  tit.  dtbtrtd.\z\  a<5cione 
vcnditat, curcrgo&a&ioadrcdimcndum  ccdi  nonpoterit  ?  Ca- 
Itrcnfis, & qucm  fcquuntur,  And.  Siculus, Dccius,  ChaiT.  Crauctt. 
Tiracjuellus,  &  alii,quos  citatFach.^MJWM/.Vide  Coraf./.  MifitB.f. 
ficGail  «».0*/:* 

LXVIL 

Blegans  qutflio  efl ,  Num  uenditor  ,pofl  cui- 
Bionem  rei  vendiuMcretur pr&Jlando  rem  &que 

bonam?  V 

■  ,. «  «> 

EtuinfffltfrtMtariM  adfirmatiua  vcrafit,  inemptitnt  (ccusciTe 
dicimus:  Rcgula  cnim  gcn  cralis  eft:  quod  aliud  pro  alio  inuito  cr  cdi- 
torcnonpotcftfolui,  mlHnrebus,  quxrccipiunt  functioneminge* 
ncrc  fuo,  Ptm  l.  2.  &  l.tumqmd.  D.fi  cat.  p rf.Et  idcm  cft  cadem  rano- 
ncineo,quitenctur*xcontrac5tupermutationis,  comroodati,depo- 
fiti,  vcl  fimili  ad  rem  tradendam ,  vcl  rcftitucndam ,  quia  non  fatisfa- 
^dtoffcrcidorcm,ctiamxqucfimi!cm  &  idoncam.  Scd  qudffl 7<tk 
diutrfittw  inttt  tmp:u»tm  vtnditiontm  &  Uiattortm  itnduittontm  ?  Scili- 
cet,  in  contralhi  emtionis  vcnditionis,  &  fimil.agitur  dcpcrpetuaa- 
ficnauonc  rci ,  &  totoeius  iure  transferendo,  qudd  non  acquiritur» 
ncc confcquitur,quis  pcr  folutioncm  pretii :  In  contra&u  locationis 
Tcr6  agi  ur,dc vtcnda &fruenda re ad tempus;ex quo  contra&u  nui- 
lum  tranfitdominium,necpoiTciTio»ncciusin  rc,wi»  /.«•»/«/#/,  G.k- 

j|   j         *  UtU 
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cis^  compclli  potcil.  Mynf,/.  *tye;*  Pincli.  inl.t.p.i.  nu.2f.CMbe». 
wat.  Borchoit.  dtftud.  c.  ?.n.  g.  Vuic.  2.  Uwfc.p.n.ig  Godd.adl.  /7.r.4f 
Vtrb.Sig.  Quorum  fententia  comtr^iiiiseit,tcfteKirchouio<ofw.©/>. 
tent.  4.  ccncl.  vtt.  ctnr.j.  ctmi. Grall.  Ub.  1.  itm.  ep.  cap.  13.  q.  0.  Soarctz* 
Ttrb.vtndttQ7.nu.  37.  &praciudicio  Camcraefinnata.  Mynf. /.  0bf.s3.vi- 
dc  Fachin.  *. fe»f.  ^o.  Vaud.  /.  (j.  9. 

^£  emj?tione perfefla  contrahentes  (oltus 
arrha  iaflura  pojstnt  recedere  ?  dubitatur. 

Vcriuscfr,  prartci  .imiflionc  vef  reAhunonearrhar adimplementu 
cotra^tusagcndu  Lii".,/.^.C.  Quandolt:.  J  :  pt.rei.WcCcnb.tnpartf.dt 
tentrab.  empt.  n.  p.lua\cm\)tovy{[  rccui  iplcrc  contra&um,pcrdit 
arrham,&infuper  adlofutioncm  prctp  tcnctur>/. de ItgeJMt.  D.dtL. 
Coffi«;jyS.Vcnditor,fi  nollt  rcm-venditam  tradcre»  duplicatam  arrham 
rcflitucrc  compellitur,  £  .  rcaadtradcndum  vcl  pnitandum  id, 
quodintcrcft,  cogi  potcH  ...tior.ccK  empto,  /.  /.  &  l.pradta2S.D.deaft. 
empti.Xid{:\:Azhir^^Kfr.2.cofitroue.,  Adde  Zafium,/t6.*. 

dar.tap.  24.  Vbi  dicit,  fi  bibalcs  pro  tcftimonio  contra&us 
darcnturQBclnfailff^vtin  Gcrmania  mos  cft,  eiufmodi  bibales  nofi 
naberc  vim  arrhar,  fcd  idco  dari,vt  hi,qui  praffentcs  fucrunt ,  de  con- 
^tradu  rccordcnttir,  &  eocafu  non  habcrc  locuru  pccnitrntiam.  Eitj; 

mile  t  fTc,  additjc  um  datut  ajicia  Sanclo  d  cnahns,  vufgb  ©Ottfpfcfl' 
11%  ZiCdMt, 

LX'X. 

Smptionis  venditionis  contrafts,  effettus  hic 
efl»  *vt  rei  vendiU  necdum  tradiu  periculum  ad 
emtorem psrtinear  ,modo  mora  0*  culpa  vcndi- 
toris  non  intcrueniat. 

Vndefi  a?dcsvenditxautetra<iicionc,cafu  fortiuco,incendio  con- 
fl  igt auenujt^hoc  periculo  emtoris  ccdit,&  nihilominuscogitur  prc- 
*  tium 


•  ♦ 
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i\umCo\ucrcy§.cum4Uttm.lHft.hicfd<.  ibi  W cftnb. I.nectjfarto.  D.deperh* 
Cfr  tom.rfirfo^Quod  de  rigorc  iuris  q  uidam  cxplicatum  voIunt.Quia 
▼cioiusperfearquum  cft,  quamuisdurum  videatur ,  l.pro(ptxfte2.  $.  /. 
V.  Qju&a  qu.tus  man.  non  vidctur  etiam  hic  alia  aquitas  prater  & 
contraiusfcriptumfingenda,fed  ius  fcriptum  potius  arquitite  non 
fcriptapofthabitafcqucndumcrit,totpra:fertimiuris  textib.  d.$.tu% 
autemfujf^ganttlt.  maximccumemptorproptcr  afrioncm  &ius  ;nrc 
quodammododominusdicatur,/.(r,7i»«S<oricm,T^OA^  Rtg.  lur.  vidc 
h\ynC.6.oof.3<f.NcbcU.dt[}./j.th.i.ltt.6.Di{\.  Borcholt  &:  Vult  ind. 
5.&:Ciiiac.ibidcm,ii«w«»ia/.y? fundtu  33.  D.  hcafjio.  g.  ad  Afr.  &  ibi 
G0th0frcd.B0cer.4rf/.  2j.C4p.4.num  7.  de  Reg.  lur.  In  rcbus  autcm,qur 
deguflari  fohnt,  vfque  ad  deguflationis  dicm  periculum  fuftinet  vcn- 
diter.  Sitamcn  ccrtum  vinum  vcnditum  cftinfpecicputaomne  vi- 
num,quod  indolio velinamphoracft,ftatim  periculum  cmptorcm 
rcfpicit, nifi  itavenierit,vtdcguftetur,/./.<^^.D.  di per.  ;'r  torr.m.ret 
vtnd  vel  nifiquiddcbonitate  vini  venditor  adfirmauit,autdeniquc 
nifi fciuit bonitatcm  vini  non  duraturam , /.  fi vtn* //.  D.  d.t.  Pfcil.conf 
41.  vidcCoilal.  adl.i.  verf.  fcdetft.  D.de  ptr.&  tnn.  rti  vtnd.  Gz\\.2.obf. 
ij.nu.t.  &  feq.¥achln.2.  controu.27.  Illudobitcr  notandu,dupliccm  cfle 
contrahcndarcmtionisrationcm  hodic  vlitatam.  Prima  nt  per  autr- 
yfontMi,dcquacfttcxtus,  tnl.rlr.  dil.  Rhod.  dttnQ.L  ftquuvma£. fi auet- 
pone.  de  pertc.  &  comm.  ret  vtnd.  Eft  autcm ,  ptr  auerftonem  tmtrt ,  ncgli- 
gcnter&non  fatis  confidcrate  facerejquafi  oculos  auertcns  abco, 
quodagit&cxpIicat.Goucan./^  2  var.  ittt.  np.  14.  Gcrmani  noftra- 

tcscfrcrunt,53r3<t^aucffauffm  /  &urcfc  t>cn  <&o*,<t\  fafcrcn/  in  Q5auf<& 
fauffcn.  Aucrfioniopponitur,  numcrns,pondus&mcnfura.Hincp.!- 
tcrmoduscontrahcxida?cmtioniscit,cum  venditio  fitrdmenfuram, 
reiquantitatcm,quodcum  praedia  velcafiracum  pcrtinentiiscmun- 
tur,  vulgo  appeilant: 2tuft &<n ^nfcfclag fauffr  n/  vidcJicct,  quando ta- 
xationiscaufa,mcn£ura»  numcrus  vcl  pondus  exprimiiur.  Prolixc 
Couarr. cap.j. pmft. quaft.  num. Pinell.  tn p.  3.  /.  2. Cdtttft.  vtndtt. tap. 
2.uum.4. 

'  LXXl 

DcniqucX  2.  C.  dercfc.  vcndit.diftofaioncm 

non 


t 
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fton folum  in  vcnditore,  verum  etiam  inen,^^ 
non  verb  in  tranfaflione  obtinererfutamu*. '  i  * 

Proptcrmaximamafrtnitatcm,  quareftintercmtorcm  &  vendito- 
rcm,^.  1.2.  Inemtore  IxCo  locum  habct.  Vndc  vctcrcsctiam  vcrbo 
vcnditionis  cmtionem  contincrc  dixcrut,  vt  in  /.  vtttres.D.  de  ail.ttt  pt. 
llt  faneeadcm  ratioiecjuitatisidiuadcre  vidctur.  Pincll.  in  d.4.2.mt. 
firt.c.2.  Quippc  </./.*.  vcnditori  competit,  non  quia  venditoreft, 
fcd  quia larfus cft,  d. 1. 2. ibi,  minork d<ftraxttunt. Et qued  in  vno  cx cch> 
relatiuisdifpofitum, inalio quoq; difpodtum  vidctur, «rg.Lfin.  c.dt 
1«  iitt.  vtdutt,  K  fi i.  de  acccpt.  At  vidc  Cuutium,  16.  cbf.  tS.  &  etiam  alibt, 
(^odautcmdifpofitio,^/.2.nonpcrtincjtadtnnfadioncm,fec]tiu^ 
tacftCameralmpcr.vtdocct  Gail.  2.0^7/.  Qujatranfa&io&fcn- 
tcntiaarquiparamur,/.2.drf8r#ii»r.  Scd  fcntcntia  prartcxtu  laefionis 
non  rctractatur,  /.  iui  /pecit,  C.  dtreiudit.  Ergd  ncc  tranfattio.  Plurcs 
rationcs vidcapud G lil-  d  toco.¥achifi.2.cot;ttou.26. K0ppen.decif.2S. 
pfcil  ecni.  4.7.  Quin  &  in  locationc  bcncficium, d. 1. 2. locum  haberc 
QuiJamdcf\ndu';t,cunjnimirum  iifdcm  iuris  rcgulis  contincatur, 
quibuscnuio&  vcndiuo, /. /. D.lot. Donell. ind.  I  i.nu.i9.& 20  Ro- 
bcrt.  /16.  2.  anttnad. cap.  /#.  Vt  &  in  ea  vcnditionc  quoque,  qux iudicis 
autboritate,  cVdccrctofa6taeft,^fr/.y7^iii<iw//.  C.  dt  prad.mm.  fac^ 
(UMdil<clit&  c.cuwiauft.  cxt.  de  tmt.  &  vendit.tot.  tit.  txt.dereb.Bcch 
fun  alttn.  Gomctz.  2.  var.  refoht.  2.  r.  22.  Mcnoch.  Itb. 2.  pufumt.  7/. », 
$4  Pincll.  md.  1 2.p. 2.  n.  20.  &  22.  C.  de refi.  vtndit.  Faclw.  contr. 24.  * 

LXXII. 

.  Ad contraclum  locationis  conduclionisquod 
attinet ,  in  eo  confiderandum  uentt ,  quis  locator, 
^ufsconducfprrecledicatur.       >     /  l 

Xocatordicitur,quiconrtituta  mcrccdc  rcm  vtcndam frucndana 
alicui  concedit,  /.  focai u ,  4.  /.  7. I.32.  D.  Utap,  vcl  in  operi«f  rarftandi*. 
oflkium fuum orfert & profitetur ,  /. udemus.^.uqw vmum , 0.  t*(atts 
/.  22.  C.eod.  Condu<5tor,qui  accepta  mcrccdc  rem  vtcndam  frucn- 
dimveaccipit  tnter  tctidu3oTtvi.D.loc4tiryd  opusprx- 

alandum ab aljquafufcipit , Doer.  < dU c it.t raflitf,<U Re|,a«r. ■ 

K  k  Cuiat 
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Cuiat.  2.  obf.tS  Wcfeiib  infiarat.  h.t.n.2.  Borcholt.  depacl.c.vlt.n.  tS. 

tum  fe  fij.  &  w  §.  i.ir.ft.b.t.  Vtuntur  tamen  ICti  in  faciendi  locatione 
&condii(5rionc,promifcuehifcc  vocabulis.iia  vtlocatordicatur  mo- 

do,  qui  dat  facicndum  mcrcccl?  m ,  n;od6,cjui  accipit  facicndum  & 
mcrccdem, diucrfo fc. relpc&u  :  Sicutcnim , quiopusfucicnduro & 
merccdcm  dat.Iocator,qui  vci  oaccipit,  condu&or,dicitur :  itaetiafh 
locator  aliorcfpcct.ivpatcnus  operascooducir,8i  mcrccd  m  ost  pro 
operc facicndojliueopcris pi ift.ulis ctiaconduclordicitur,  iui  vero 
op:rjsadfacicndumoptis  proccxta  mcrccdc  locat,&  mcrcv.d'.  m  ac- 
cipit,  rccte  quoq;  locator  vocabitur:  Et  ob  id  vnus  idcmq;  diucrfo 
icfpcfru  &locator  &conduc*tor  invnonegotio  dicipotcft.  ttxt.mU 
Htr,<  22  J.  |.  <y  2. 1.  2.  m fin,  D.  hcat',$.  i.  Ixfttt.  eoi.  1. 1.  $.fi  ^fr/tTM  .m,I>. 
deprfin,  l.2^D.  m4L,  Rbod.  de  ud,  Kobcrt.  i.  antmadu.  io.  &  not.  lont. 
MvtidJ,  ta.  ** 

Lxxia 

Vtrhmnjero  loc.ztio  tantum  inpecumanu- 
mcrataran  etia  in  aliU  rebus ,  qiu  nu  mero  >  n<  en- 
(ura&  pondereconJlant,confiflat  ?  qu.tr  itun 
JPoflerius  putamu*. 

Mc  rccdiscnim  vocabulo.  quo  paiTim  in  matcria  focationis  vtnn- 
tur  ICtiapudbonosanthorcs,nointc'lifi;itiirpecunia  numerr.ta  tan- 
tum,fcd  gcncralitcr  quodcunqucpra?miu:n,qucti  cmn  laborc  aut/li- 
pc-ndio  alicuidatnr.Varro  hb.z.de  U%n.  Ut.  CoraC2.M1fitll.il.  Probatur 
itiam/>ir /./?«frf ,  C.  loiuti  d fi  rcito.%.  \lt.  D.  toJJ.HtittC.ecd.l.fi 
mtrctt,  §.  vit  mator,  D.  eoi.  $.  adid.  Inft.  dt  tonduft.  &  W.at.  Cora£  d-clAoto. 
Pincll.  ml.  2.  derefctvd.vttidit.p. 2.(. 3.  nu.  ^.Gometz  dt  toc*t.  &  1  tnJuft. 
t.  j.nu.;.  Cuiat.4flf  Afric»  tn  czpltc,  d.Khut ftmCtto,  \Yrcfcnb.  wparat.D. 
b.t.  *.7.Borcholt.  dtpx3,c.  v\t,  nu  1  <.  Bocer.  ad  t.  con  1  <n~lw,  ic  "Rtfi.  lur.  c. 
4.  nu.g.  Lopctz. ammtdt/.  ^a». Dilf.  Fach.  /.  tontrou.  S2.  Mozz  decm~ 
trsQtb.ttt.tvcatutol.i.nu.  14.  Obitcr  qua:ro,miIc5  vclaltcr  quifpiam 
coniugemfuam  vehendam  naui  conduxit:  D  indcin  nauiinfans  cx 
mulicrciila nafcitur ,  quaritur,  an  milcs  fit obitri&us  nautx ,  vt  pro 
vc&ura  cius pucri  ipfi  fpeciatim  quid  foluat  ?  Quod  ncgandum  vidc- 
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tur:  Cum  nimirum  &  antc  partum  in  ipfa  naui  fucrit  infans ,  vt  ita  ni- 
hilnouioncrisintuliirc,fc(JilIatumquafi  tranfportaffc  mulicrcxifU- 
mttnt^ptr  nxt.ml.fi  *ddttip%  fiqttu  mul.tiem  7.  D. Franc.  PfciL 
anr.  /.rf/^./i.Eadc  ratio  cfl,fi  in  naui  aliquis  mortuuifit :  pro  co  cnira 
vc&ura  non  dcbctur,  ttxt.  m  l.fi>>.  D.  «d  L.  Rbod.  d$  *8. 

LXXIV. 

Eleganter  quArttur :  an  operarum  locatio  in 
perpetuu  'rfaffavaleatFsA.  Jtem3ancjUtoperas 
fuas  locautt  eas  proprtis  jumpttbus  prajiare  te- 
neatur,  nec  non  ?  B . 

A.  Adfirm.  Atpoteft  quis  per  fubftitutum  cas  operas  pittftare* 
nifi  indultriacont;  .ihcntis  fitelc&a  Itcm,  praftando  intcrcfll  libcra- 
tur  1  qui  pcr pctuas  opcras  locauit,ni(i  reipubl. opera? dcbcantur.  Ca- 
toc.uUcttt.  <*rc«nt.  o*u.  1.  tu M optrib.ptrpet.  RjpaM Loblt^4ti9tutn.  it, 
dt  ljtg*t$rib.  Old.  tf.  *.  *&'p  Coler.  p.i.  dtproctfi.  txtc.c.  y.n.  t$.  &ftqq. 

B.  Indubiocasvbiq;  propriis  fumptibus  pra;fhndas  eflc  puta- 
n-.us.  Bartol  ml.  nenp»  e  1 .,  S.libtrtw,  n.34.  D.  detondift.  indtb.  vbi  laf  n. 
32.  Vtrumopcrariusimpcdituspluuia  ne  inopcrc  verfctur ,  dcbcati 
condudtoreintegram  confecjui  merccdem  totius  dici  ,an  vcropro 
rata  temporis ,  quo  in  opere  fuit?  trac*tat  Natta  conf.  22p.  tom.i.vhi 
concludit.pro parte tcmporis,qui operatus cASmercedcm  tantum de- 
beri:  Quia  cafus  fortuttus  contingens  in  pcrfonam  locatoris.vcl  in  rc 
locata,  ccditaddamnum  locatoris.  Vide  qntft.  'V./.  7/.  SeJ  cum  nulla 
■certa  mcrccs  operariis  promifla  fit,  fcd  id,  quis  promrfir  fe  folucre, 
quod  foluctur  a  cartcris,  cV  vartc  fucrit  folutu  2  carteris  quia  alii plus, 
aIiimitiusdcderunt,vtrumcorum  iftis  operariis  debcbitur  rEtqui- 
demNatta  d,  ioco  refpondct,  id  dcbcri  quodelt  min\xstf>trT*tt$ntsibi 
*id*&4i. 

L  X  X  V. 

Dubionon  caret ,  an famulo , Jtue  minijir/t , 
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tjmoperasfuasannolocauit  ,fi  per  <valetudincm 
easaliquando  non  exhtbueritjntegra  merces  de- 
beatur. 

Ethiim3niusput2mus,ci,u*quibufdam  dicbus  valctudoautnlia 
Illibcaufaimpcdimcnto lit,quo  minus  opcras  cxhibcrc  po/fir,  hos 
ctiani  dics  in  anni  rationc impuundos  efle :  ac  fcruirc,  operasq;  prse- 
ftarcintciligictiam  cos,qi!os  curamusargros,  quifcruirc  cupiuncs 
proptcr  infauftarn  yalctudinim  impcdiuntur,  /.  ium  bens  iupubl.$> 
JtrUtiusj.  D.  dtpr.  Ub.  t.  *:id.sig.  §.  <  w»  qdidvn  6. 1.  qttt  operas  28  m pr.  b.  r. 

<:.c«»^rcv/»//m.^J^.^rC^Vaud./.^7.vidctamcnGom<tz. 
*.*».9tfs.  H/.Ssirfiprofjfor,  Aduocatus,  vclMcdicus.in  cxordio 
anm  Iocationis  monat::r,i:uvgrum  totiusanni  falarium  hcrcdibtis 
ciusdcbjur.  ptryor.  vof.  r.p.j.icHc!.  20.  tjuibus  adde  KirchofF..  </,/./. 
coaJ.Sy.cr  S.bif>.  M:d.mtr^.Mors  *mn<a?olutt.p. s.nu.  **>MandciJ. 
**fl-9i-*wfi  Q:"dr<nAM.'.&2.  vbi  vidc  Pfcil.  conpl.  s+  Vwd.t. 
ff*P.7:  wcfciij. inytrnt.  dcr.tr.  &txti*nd.  c^.t.ntt.j. 

LXXVJ. 

C onducforantctempus  locationidcftinatum, 
remcondufinmdcfcrere  neqmt ,nifiiuftam  cmi- 
grandt  caufiim  habuerit9  vnde  illtid  tnueftivan 
folct.antufla  migrandi  caufafit ,  fi  *dcs  ffedrts 
&  nocfurnis  illufionibHS  inqmctentur? 

Nonpotcitconducror  antctcpus  locationi  dcftinatu  rcmcondu- 
&amdcfcrcrc,h  vcrofccus faciat,nihiJominus tou  mcrcedc  locator 
ext^rcpotcu.J./?M//jo*.S.y?^^  $.  vlt.d.tu. 

niii  miU fit cmigrandi caufa , puta, ob  timorcm  pcflis. But.  ml. luet. 
C.tod.  Igmsyt./iquk+o.S.  /.  DMUAptU  Excrcitus>/.  uemqiurttur. 
*j.  §.  extnuu.  7.  eod.  vcl  damni  infecti ,  /.  m  htc  fttpultsione.  2!.  dt 
d*mn.  w/.tum  cnim  proratatemporiscondu&ori  peniiorcmittitur, 
Udbittttres.  i?  5.  /.  toi.  Ufi  quii  9.  5.  /.    tx  condufto ,  //.  D.  eod.  GaiL 
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l.ohf.**.  ttnm.7.  Sed an  iufla  fit  migrardi  caufa,  fi ardcs  fpr «ftiisinquie- 
tcnturr  quaxftioniseft.  Qu^dadfirmamus^prr/.tarifrfMw,  §. t.fo- 
t*ti9  \.  n  aac  zS.dt  dam.hf.  Condu&io  cnim  fru<5hium  futurorum 
emptionicomparatur,qutfi  nulli  cxiflum,nullam  vendttioncmeffe 
conrtat:  Idcocjuequando  huiufmodifpccftra  habitationcm  impe- 
diunt,  nulla  cnt  etiam  condietio.  Ncc  ad  rem  fjcit,  quod  ex 
Plin.7.  Eptff.27.  profertur  :  Athcnodorum  philofophum  Athctifc 
minimeeasrcsexpauifle,cumillevnus  praefcratur,non  vnusatq;  al- 
tcr:  Etfancrar6rcperitur,quinon  cxpaucfcat:  im61egimus,hu- 
iufmodi  fptdtris  non mododomos,  fcd&regiones  inhabitatas  rcd- 
ditas.  M*ttb.j.  Luc. 8.  Plin.  7.  Eptfl.27.  Augufi.tnlb.  dttnr*  pro  mortuit 
*£ct}da>  Couarr./.  rar.  ttf.  6.  Gothof.i»/.  babiuiotts,  27.  § . ;.  D.  h.t, 
Bcrcholt.  dcfeud.  t*p.  s.  num. 21. 

*LXXVU 

*An  conduttor finitn  locatione ,  fi  tuntundem 
ojfcrat,  alteri,  eam  rem  rurfiis  conducere  volen- 
tiipr&ferri  dcheai  ?  amhigitur. 

Nc^»rus.  Potcflcmm  dominus,  cwi  vult,  Iocare,/. ntttn%C.Lot*- 
p.  vbi  gi.&Dd.Mynfing.*,  ei/.  .27.  vbidicitaliudcfTc  inprardiis  fi- 
fcahbus,  l.cw£*uit%  (7  l.jit.C.  delotat.  prat.  titu  Et  in  Magiftris  & 
Scholarib.  c.  tx  rtfcrtpra.  .'bi  Hofi  &  Innoc.  delocat.  velnifi  pcr  pa- 
C?tum,  in  fcriptis  tamcnfu&um.ita  conuentum  cfTet,  quodnon  licc- 
rctdominoaliilocarc,  quandiuisconduciam  habcrc vcliet,  &tan- 
tum  prxftarcqumtum  alius,rf./. ne  c\i,vtr.ntfi  forte  pada ,  vcldcniq;, 
nifi  ciTctconfuctudoloci  talis,  quia  valcrct.  Mynfing. d  hie.  Sane* 
illud  omninoobtinct,  vt  locatio  m  hercdcs,  &  cum ,  qui  adhuc  in  v- 
tcrocft,  fit  tranfitoria.  Qi»o  circa  fiTitiusconduxiflVtprardiumad 
noucmannos,  illevcro morcrerurantefinitnm  locationis tempus, 
ccrtecius  hcrcdcs,  vti& vidua  Titii  nominc  vcntris  fcu  hercdis  in 
yrardio  conducto  pcrrcliduum  tcmpus  mancre  po:eft,adccq;  hercs 
codemiurcinconduftioncfuccedit,  %  vlt.  Infl.  tod.  I.  fiaidts  19.  §  8. 
tcd. !.  viam  10.  C.d.tit. /.  cum  londk^orem^p.i/'!. ettJtn  htrtdt:  titut& Le>n- 
ducloia,  i4.ibi.toiitmv'heredrstC.eod.  Et  id  non  finc  ratione:  fiqui- 
«kmuulraodi  contractu  iusqua:fitiim  cfTcvidctur  maritodtfundo 
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m  fcabinatu  Lipfcnfi.  in  cafu ,  vbi  antc  ftnitum  tcmpus  bonaconduJ 
ftu  fucrunt  vcndita,rcfponfum  t(Tc  dicit;  &  contraria  argumcnta 
rvt~c\\httbid.nutH.s  6.&J.  Etquidcm  hxc  fcntcntiaco  cafu  firmius 
proccdct,  vbi  locator  obligatiit  rcm  locatampro  contractus  obfcr- 
uaiionc.  Dc  cjuo  apud  Fa  Jiin.       (ontrou.  SS. 

L  X  X  I  X. 

Qnam  culpam  pr&jlare  debcat  conduflor? 
controucrfum  cfl. 

E|  cum  hiccontrachis  vtriufcj;  gratia  cclcbrctur,  dolumaccul- 
pan  lcucm  prxftandam  dicimus,/.  ctntraQu^^.  D.dtrtir.  tur.  I.  fi  pt  <  rr- 
tiij.$  1  <iticvt4<*dvmt2.vtt(.  Std  xbtvtrtv^D.commnditt.  Adlcuifli- 
mmicuipam  condudfcorex  natura  contrac~hisnon  tcnctur,quoniam 
vtrinfq;  caufacontra<ftus  hicinitur,  &  tunc  lcui&ma  culpanon  prx- 
A  tur,/  s  2.D.rommcd*tt ,1.  to8.%.i2.itltg.t.  LiontrnQm y  23.  dt  ttg. 
iut.n\\\  illis  tanturn  cafibus,  cum  quisidfaciendumconduxit  ,cuius 
notiriam  p' e'K'Jtur, /,//'  mug.ittm  ^utrttur*  rj.S.figtmmjj.  cun  §./<</. 
b  t.  vclcum  quispro  cuftoiia  mcrccdem  accip:t,/.</w  mtrctdtm,  40. 
(:■-:■ !.  .;.  a. '.  \>/cfenbcc.  tr, ptrat.  b.  num.  ij.  l..antT4ttw ,  2j.  num.p.  & 
ibicomauDd.  ic;fgJ**is. 


L  X  X  X. 

Locattcni  adjmis  eil  Emphyteufis  ,ea  anad 
ffipcrfeclioriCfTi  rcquirat fcrtpturam  ?  valde  dt- phyt€ufi: 

fp 
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Quodadfirmamus^CondittocnitncnimpIcndain  fornv.fpecifica, 
I.44.&  ff.dt condtt.& dtmonft.  At  duo  ablatiui  abfblutc  pofiti,  im- 
portantconditioncm,  l.attfttrort  109.  J.  r.  Ilrgocum  fcripturatan- 
tuna  intcrucnientc,  Impcrator  vciit  contraflum  vaicrc ,/./.  C.  dt  iutt 
tmpbjt.  alitcr  contractus  valcbit,  ni£i  ca  intcrucncrit.  Katio 
■utcm,cur  in  hocpotius  quam  aJiis  contractibus  fcriptura  ncccf- 
£trio  rcquiratur,  hxc  cft,  ciuu  in  Emphytcufia  res  ctiam  in  per- 
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pctuum ,  vcl in Iongum  tcmpus  datur , ac proindc  f\ nc  fcriptura,  vix 
&ncvix  quidem  mcmoriareigcftxcxftarc  pofl*et,fcd  fidcseorum, 
quxforfan  pa&afunt,  mortuis  tcftibusin  hoc  contractu  adhibitis, 
dccurfu  tcmporis  planc  vacillarct.  Doncll.  9.  (omm.  13.  dr  tj,  tcmw. 
vlt.  1'orcholt.f.  3.  defcud.  nutn.  7*  Boccr.  *dl.  contradus^dcreg.tuy.  cap.4. 
nam. 9.  Ht hxc  cdcommunis  &  reccpta  fcntcneia.  Soarctz.  inthef.op. 
vtrb.Empbpeuta.num.t24-  Aflii6t.dectf92.num.  7.  Quam  ctiamin  iu. 
dicandotcncndamputatClarus,  §.Empbjteufih<lti*jt.  *.Dilf.  Forcat. 
dialog.  ip.  Vult.  /.  lurijp.jf. 

L  X  X  X  I. 

^PrAterea  contracium  Emphyteuticum  ciuilis 
iuris  ejfe  adfirmamus. 

Cumproptcr fcripturarintcrucntum ;  Tum  proptcrdamnumrci 
ILmphytcuticx  particularc,  quod  ad  Emphytcutam  pertinct,  ficut 
totius  rcifataledamnum  ad  ipfum  dominum, /.  C  <u  "  -  /  K.yttu- 
f;Cf,quxex  Zcnonisconftitutionc  huiccontraccui  addin  flciumo 
ambigit,  quarcpoficoco,  quodgcntibus  quoq;  hic  coutradusco- 
gnitusfucrit  ,poft  Zcnonistamcu  conflitutioucm  ctuilts  fa&usef- 
lct;  cumcnim  aliquid  addimus  vcl  dctrahimus  iuri  communi,  ius 
proprium,idc(t, ciuilecfficinuis,  l.tutcturfe,  d.deiuft.&iurt.  IJorcli. 
deftui.  cap.3.  Kum.3.  Valafc.  dt  iutt  tnpb.  quaji.j.  Locct.adl.  contraitui, 
23.  C4p.  4..  n«»/.p.rf^r^./ttr.  vidediffcnticntcm  Hocom.  i».  §.2.  hfi-.t.  dt 
mttnt.gint.  &  ciuil.  Addc  Forcat,  italog.  74.  Coraf  /. hlijc.  2/.  n. 3. 

LXXXIL 

Oritur  ex  hoc  contratlu  condiciio  ex  /ece, 
quemcontraclumnomwatum ,  £f bonxfidadi- 
cinon  pofie  putamus. 

Condi&iocxlcgc  Zcnoni.ina  hinc  oritur.  Zcnocnim  Impcr.  cx 
hoc contructu  acrioncm  dcfccndcrc  flatuit , «i /.  /.  C. de tur.  Empbytmt, 
nccccrtamactionisfpccicmcxprt/Tit.  llt  hanc  fcntcmiim  dctcndil 
Rocc[us,md$ut*t»riilw4dD£ijht  mfp.4.  >.2.th.29.  Atpoilmodum 

rcca:i:at, 


'    EX    INSTIT.     IMPER.  ttfi 

reeantar.eVretr  &ztezm>  in(vu*(*fibw  4$  ts.ih.39.1Lff  /.vbidicit, 
aiuns  Vv  ritati  lunc  (viicontiam  eflcplancalicnam  :  concluditqj in- 
dc  crophyt' uticarinm  ctionem  conccdi.  Qma  cnim  ^/iWftn^-f,) 
hic  contraCcu*  cutphyt-  uticus,fua  propria  natur  t.abfq;  vlfa  noua  Ie- 
~gc,obi  ffatioiu  ni&  3cfroucm  producir,nulIaaMaactio  indcoriri  po- 
tcft,qua:n  cmphytettticaria  actio.  Sed  prior  cft  communis,  aqua 
non curccedrnd  ,m.  Clar.dr  u> t *mphjt.^utft^.ty 47.  Pratcrcano- 
minatus  non  c/l  contracius,  cx  ciu  fmodi  cnim  contractibus  propria, 
&fpecialisa&ioco»upc':.t,f  /  de  p>*,  r  vt.  etTt>.l.«jTU\tntiumij.%.  t.de  • 
/uc?.  Prxtcrea,contra&us  nominati  fiint,  quibus  Icx  n.tab.  ccr- 
tum  nomcn  fpecialeacpi  opriumaiifgnauic,  vclquorum  Icxiz.  tab. 
mcntioncmfecit,  Utniusni  ^..ot.qttoumapp^U  t.onssnultoture  audr.hoc 
tsl ,  frgi  12.  rab.  Qtod<td  'un' ,  f>  dt  prtfetipt.  r^*.  vn  dc  ctiam  nominati 
appcllantur,  quoct  vclindc prolutur,  quod  Jicctarticulus,  dovt  dtst 
fpcciali  ac  propi  io  liominc  in  vfu  iuris  pcrmut  atio  appclletur.  I.  natk- 
m/m,  s  §.  t.u  >»*.  &  tot.  1 1.  U:  rtt.permut  nihilominustamcn  contra- 
ctus innominatus  dicatur,  1* '. /. »« fin.pr. iu*ti<  §.  d. r.  nullam  fane  a- 
liamob  caufim,  quamquod  iliudnomcri  legeiz.tab  non  fit  pro- 
ditum.  Atqui  Icx  11  ub.  nullam  contracftus  Emphytcutici  mcn- 
tioncm  fccit;  aliasenim  Zcnonis  conftuutionc  opus  non  fuifTct. 
Ergononcftcontr  ctusnominatus;  Bonarndeihiccontra&us  non 
'  cft:  Condidiocnifnexlcgcnonnumeratur  intcraclionesbonaefi- 
&6,th<$.*lt  onurHyivfi.dfQ.  Proindcq-.uriCtiiuiis '  ft.  Deinde.  quia 
folu  lc  x  bona? fidei  aftiones  facit,  d.%  ^Utanum  autt>,  ,w.  q1.4muvet.tm, 
c  *  '-  >.  .(.  Vudccnm  nufquam  in  librisnouris  iurisdicatur 
harca&ioex  contract«Emphytcuticobonarhdci,  fane  inter  ftncti 
iurisa&ioncsnumerandacft.  Bald.  nt  /.««'••  j.&tbtd.maddi:.numm 
17.  C.  anur.  hmfbyuut*   ldcm  quoq;  fcntit  Sichard.i»/./.  w.tf.C.rf.f.. 

L  XXXIII. 

T>e  hoc  qmrifolet :  An  Emphyteuta pofiit  im 
Smphyteuticum  velmeliorationes fuas  trrequifi- 
to  domino  donare  vellegare  ?  A.  ltem ,  fi  £m- 
phjteufis  cecidit  in  commiffum ,  ob  non  (olutum 

L  l  trien- 
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LXXXIV. 

Sequitur {bcietas,  qu&  definitur  contrattus fo- 
io  confenfu  inttus ,  de  rebus  &  operis  honeftis  ad 
rerum  communionem  habendam  conferendis : 
rubiprimum  de  filio,qui focietatem  contrahitcum 
capitali  mimico patris ,  qmfitum  efl,  Vtrum  le- 
gitimam  incurrat  exheredationis  caufarru  ? 

Ex  propofita  focictatis  definitionc  cognofcitur,  dc  quanam  focie* 
tatc hoc  loco  agatur.  Non  cnim omnis  communio  focictatis  indu- 
citcontra&um.  Namfiduobuseademrcsfitlcgata,  vcl  tcftamcnto 
donata,  autabinteftatorclicto,  communio  quidcm  cil,  non  taracn 
focictas,ncc  actio  pro  ioc  io ,  fed  commiini  diuidundo>aut  familia?  er- 
cifcundxiudicium  hinccompctit,  /.  vtfit ,  31.  D.profoc.  Naminhanc 
communioncm  citra  affe&ionem  focictatis  abfq ;  conuentione  fx- 
pius  inuiti  incidi  m  u  s,  &  quafi  cx  contractu  in  reipfa  &  ncgotio  com- 
mu  nitergcftum  videtur ,  §.  item  Ji ,  Inft.  de  obUg.tx  qusfi  contrad.  ldeoq; 
non  tam  confenfu  inducitur,  quam  rcipfa  per  hcrediutem  harc  com- 
munio.  Vnde  ctiam  hcrcditaria  focietas  appellatur,quae  focietati  vo- 
luntaria:  ex  confcnfu  opponitur.  Cuiac.  19.obf.2s»  Adpropofitum 
autcm  quaeftioncm  attjnct,  eiufmodi  filiumob  id  exhcredari  pof- 
fe,nifi  fc  inimicitiarum  &contumcliasfociumprjebcat,nonopina- 
mur:  Et  alia:  caufa»  honefts  p  oilunt  inducerc  filium ,  vt  finc  prxiudi- 
cio  patris  focietatcm  contrahat  cu  m  inimico  patris,  qui  potuit  ct  iam 
caulam  dcdiiTcdiffenfioni.  Scdobftat,  Quodcxiiscaufisfiliispotfit 
cxhcresfcribi>cxquibusvafallusfeudopriuatur,f.  t.§.  pr*dUiu.Qu*(tt 
prtm*  c*mf>  btnrfi  fj.  A t  talallus^qui  inijt  focictatcm  cum  inimicis  Do- 
mini  ,amittit  fcudumtd.ci.§.porib.  Vcrum  vtargumentum dcliberis 
ad  vafallos,  vclut  a  maiore  du Aum,  valet :  ita  c  conucrfo  a  vafallis  ad 
liberos.vt a minorc  adfirmatiue ad maius du&um  vix  fubfiftct, prat- 
fertimcumiurafcudorumad  decifion«m  caufarum  ciuiliumin 


teriis  odibfis  ex  iurc  limitatis  non  extendantur.  Wcfenbec,  m 
ftacl.feud.up.i.  nmtt.7.  Prartcrca  id  dc  vafailotunc  faltem  vcrum 
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eft,  quando  vafallus  facerct  inimicitiam  cum  inimicis  tlomini,  ia 
prariudicium  ipfius;  alias  fccus.  gi.inc.t.§.porrb,invtrb.aJfilitrir,tit. 
Ovtfiiitprimacauf.btn.  Curt.Iun.i**.  p.  tn  if,tmtjk  amitt.feudt.  Clar. 
§  ftudum,  qutfl.  S4.t\tfi\€t.dtctf.  $07.in jf*.  Sonsbec.  p.  u.  numtr.  +  t* 
dtfeud. 

L  X  X  X  V. 

Ttijficilis  ett  qmfiio:  annefbrs  ,fiue pecunia 
capitalis,qu£  ab  vno folo  pcfta  efl,communis fit, 
etiam  cnmaltero Jocio,  qui  operam  duntaxat  & 
indufiriam  contulit  ?  A.  & foluaturne focietas 
mortc^>?  B. 

A.  Ettuncdemum  pecuniam  cum  fociocommuni^nndam cfle 
aflerimus,  fiis  opcram  pccunia:,  &vfuiipfius  xcjualcmin  focictatc 
pcr  annos  aliquotpofucrit,  &  nullum  finita  iocittatccitra  fociicul. 
pam lucrum fuperut ,  alias  cnim  foi  tem  focii  propriam  mancrc,  fo- 
cictatisnaturaomninopoftularevidctur.  Bald.  Caftr.  &  loan,  Si- 
chard.  inl.  i.  C.piofocto,vidc  lachin.  2.c«ntfcu.^4.&  sp  Gail  z.obf. 
2+.num.6.  vSchncid\r.  in  §.dt  tlia2.num.j.  Ufitt.  h.t.  Eodcm  modo 
qu.i :ritu  r ;  Vttum  &  ptcmta\ak-v^9tn(o(tetatem ctUttdy  ahfttopcn.tan- 
tum  prafitntt,  vutfft,  damnttm  emmunt  fitA  Et  fimli  mo.lo :  Si  cfcr4 
aluuim  pccuni4ditriitfi*tit>  tam  dommo  fu  opltUet  G 1  o  fl .  u: !. f\  ftte- 
rr:*, 29.  tod.  Cf^fXt.g.  vat.ttfolut. 2. » um.  2  i  S  >arctz.  •»;/. Sin 
minus>  fStijb$J\ui  induflriam  tantum  contuiit ,  &  fortis  damnum 
pro  rataftfarciri,  verius  eft,  /.  cum  duihus  j2.  §./.  cod.  At  vidc  Fachin. 
2.ct*$W.9f. 

B.  Quod  adfirmamus,/>£r  §.  fcluitur.  1»/!.  h.  1. 1.  ttlUnt  6/.  §.  nwtet 
V.toi.  Quiain  focictatc  certa  cfijjtturpcrfona,  ccrtiq;  hominisfi- 
dcs&induflria  in  cligcndo  fociofpetftatur,  d.  §.^/«;;/.r,fa:pecnim 
accidit,  vt  hercs  non  tim  fi t  idoncus  focietati,  atq;  defun ftus  focius. 
Adco  autcm  morte  focii  foluitur  focictas  ,  vtnec  pacifci  ab  initio 
poffimus,  vt  hcrcs  focictati  (uc  cdzt, Lnev  0 pottfi 3s.l.*d(0J9.D.t$d. 
hinc  dicitur.focii  mcifocium,mnim  non  efll  focium./. natnfo  ij,2o. 
V.tod*  Godcn.  tenjil.  ftf.Tib.  Dcciuii.  K.$.  22.  vol.  s.  Cuiacius  ,  to. 
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$bf.2s.  Wefenbec. inpdr. nuw.  //. vidc  Thoming. decif.i /.Forcat 
^j.G.omctz. rtf.j.n.j.  Cacheran.        /;t>.  Sane diucrfum  eftin pu- 
blica  focietate  vc&igalium,  cuius  proprium  cl  t,  q  u  a:  ad  harrcdes  quo- 
que  tunflt,  /. <i</c 059.  inpr.  L  vetum ,  6j. §. tn  btredm  8.  U utttone  65. /;.  Mf. 
Cui&t,  te.  obf.  2 j. 

LXXXVL 

Sifocius  aliquam  pecunid fummam  dederit fi- 
li&  fu&  in  dotem  3  aut filio fuo  in  fubfidmm Jludio* 
rum,  vel  ad honorem  confequendum  ,puta  Ma- 
giftri,  Liccntiatio  fvelT)o6toris  erogauit,  an  ea fb- 
cietati  imputanda fit?  A.  Itcm,  an  di(folutn focie* 
tateproclamata  <vel  ediffcz  in  locis  publicis  defi- 
nito  confortio  fieri  &  prcponi  debeant ,  ne  alter 
fociusinmtusobligeturcontrattu  veterisfuicon* 
focii  ?  qturitur.  B. 

A.  Dcdotctcxt.tftinl./ifaiutprofitUSi.b.tit.^ 
eorf.pi.vv/.r.num.  40.  &  56.  vbi  hanc  fcntentiam  defcndit.  Proqua 
fcntcntia ctiam facit,quod  filix fociorum dccommuni fint  dotanda?, 
Mozz.  de  contutltbw  &  foiituttttt.  De  ttnpendiie  m  bomretn  fittiftclie. 
tcxt.  cft  tn  l  fi  focittitem  vniutrfttum  7/.  $.  1.  b.  t.  quem  ita  intclligit 
Rolandus  aVallc,*/.  ( onf\l.  0  pt.n.  34-.  Vidc  V^cWm.S.contreu.  4. 

B.  Diflinguimus  inter  focictatem  adccrtum  tempus  contraclu, 
&  cam,  qua?  pure  certa  eft.  IIIo  cafu  in  timationc  haud  opus  cfl;Pofle- 
riori  dcnunciationcm  ncccffariam  dicimus.  Gomctz  2.  vnr.  rtf.j,  n.6. 
&ibi Soaretz  Cuiac.  */,  obf.27. infin. 

Exhoccontrjtftf  oritura&iopro  focio,  vtrinqucdirc<fta,in  qua 
habetur  ratio  cius,quodaItcrum  altcri  tx  bona  fidc  praflarc  oportct, 
§.28.  lfift.  it  alI.  In  qtum  a&ioncm  vcnit,  dolus,  lata  culpa  &  Icuis ,  no 
etiam  !cuifTima,S./i».  lnft.eod.t.fivtcmbtS^.vtdtmiu,  D.ionwiod.  Facit, 
^uod  cotra&us  hic  vtiiufq;  caufafiat,4././  Et  quidc  habct,quis  quod 
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fibi  imputet,  quod  parum  diligentcm  focium  flbi acquiflcrit,  </. 
Inft.tod.  Cur  autcmin  foctctatcprafter  dolumctiamculpaleuisprav* 
ftanda  vcniat,  ratio  eft  ha?c;  quia  nimirum  par  cft  vtriufq;  I ocii  caufa» 
lucrum  vidclicet  &  damnum.  At  in  dcpoftto  duntaxat  dolus  &  culpa 
lata  tantum ,  non  ctiam  leuis  pr*ftatur,  quia  nulla  verfatur  cius  vtili- 
tas,apudquemdcponitur,p«/<  fup.tad.itnt.  qutti.^t.wfin  Nontamcn 
competitadiopro  focio  aduerfus  focium  infolidum  .fcdquatcnus 
facere potcft.  A  tq;  hoc  fummam  rationcm  habet , cum focictas quo- 
dammodo  ius  fratcrnitatis  in  fe  habeat,  /.  vtrum 63.  tod.  ut.  Scd  frater  a 
fratreconucntusin  plusnon  tenetur,quam  facere  potcft, «rg.Lfunt 
qut  16.  &fip  D.dtrt tudit.  Faber  Mynf  Wefcnb.i» §  38. Infl.  dt *#. 

LXXXVII. 

QjkCandatum  definit  Quiacius  conuenttoncm 
exconfenfu  ,qua  rogantifides  datur  procurandi 
alicjuidfine  mercede.  Cum  vcrb  mandati  fines 
diligcnter  obferuandtfunt ,  qu&fitumeft ,  fiquis 
fundum,  quem  roo.  aureis  emere  iuffits  erat  ,plu~ 
ris  fc.  /12.  emerit^an  mandati  attionem  in  120, 
habeat  ?  \ 

Cafliani  hoc  calu  a&ionem  mandatilocumnonhabcreputaue- 
runt,etiam(ifuperfluos  20.  rcmitterc,  &  ad  1  c  •  tantum  agerevclis» 
VerumProculiani  contra  exiftimabant,  vtiiem  cflfe  adcionem  man- 
datariovfq;  ad  ccntum>qua?  fcntcntia  approbatur, §. ttqut  Inft.tod, 
Cuijc.  12  obf.ij.  Hoccafu  autem  a!iaa<5Hone  putancgotiorumge- 
ftorumrcliqua  10  petinon  poflunt,pff /.£./.  ditxgtttttr ,D.M*nd4ti,L 
titmmdfid4tt,C.etd.d.  §  it>qut.b>fttt.  h.t.l.  bbtrto  31.$.  ltbtrtottD.dtnrg. 
gtfl.  t.fia.  C.tod.l./itreditor,j7.  _<./.  dt  pt<ul.  Si  vcr'6  contra  minoris  c- 
merit,  cjuam  mandatum  cft,  ob  hoc  mandatum  non  vitiatur ,  idcoq; 
obligauo  &  a&io  eflicax  cft,quoniam,qui  mandat,vt  fibi  ccntum  au- 
rcorum  fundus  emerctur,  is  vtique  mandaflfe  intelligitur,vt  minoris, 
ft  poflit,emerctur,</,$.«  p^mfnJh  t.t.  ;.D.  tod.  quia  raclior  caufa  man-» 

dan- 


Digitized  by  Google 


EX   INSTIT.    IMPER.  t6> 

a*antisrleripotcft,cV:  minorfumma  rrniori  ineft.  Carterumex  vcrifi- 
milimandatoris yoluntatcaliquadoalinibusmandati  rcccderelicct. 
KcuCacr.  p.  2.  confitlt,  7.  num,so.  &fiq.  Gail  Ub.i.  de??.t*p.4-nunu  ;9. 
&fifp 

LXXXIIX, 
Jidandans  hominem  vulnerari,  &  protefians 
ncoccidat,fimandatariu5  eum  occiderit  >anor- 
dtnaria  homicidii poena  teneatur  ?  qmfiionis 
eft. 

Qupd  negamus.  Qui  enim animum  occidcndi  non habuit, pajna 
lcgis  Corncha?  non  tcjictur,  /.  /.  $ .  Dmm ,  D. ad  /.  Comeh  de  Sittr.  Scd 
talis  maftdansanimum  occidcndi  non  habuit ,  Ergo  non  tcnctur. 
Culpa  quidem  non  czrcuc.fin.de  bomuid.  m  6.  At  vbi  dolus,qui  hic  at- 
tcnditur?  /.  7«  D.  «d  l.  Corntl.  de  Stc.  /.  eum  qtti,  C.  eod.Et  fi  talis  mandansr, 
homicidii  pcena  tcncrctur,  idnon  aliam  ob  caulam  eifet,nifi  quia  co* 
gitare  dtbucrat  ex  vulnercquod  infligcndum  mandauit,  mortcm  fc~ 
quipotuille.//.r. /!>>».  Scd  harc  non  cftcaufa  fuflficians^vtpccnalegii 
Cornel.  tencatur,fcdrcquiriturdolus,  Soaretz.//r.  M.nti.49  Romuh 
dt  hmutd.  p.2.  nu.  2pj.  Vzchin.  i.controu.s^.  Difl*.  Gomctz.p*r.r*£/;A. 
j.cap.j.nutn.iS  Clar. S.fin.quifi.ip.num.j.  Scdhocloco  qua?ritur:P- 
ttum  m  mitns  deltiiu*  fitr;pumendm  fit  tn  locOyinqtiomantUtumdedit,  an 
Veibinloto,  tn quodeiclum  tficommtfium 4  mandatattc  ?  Rccepta  ca cft  co- 
munitcrfcntentia,qu6d  nimirum  mandans  delictum  committi,fit 
punicndusinloco,in  quo  dclictum  commilTum  eft  a  mandatario, 
&e6remittcndus.  perl.  beres  abfens.  $.  apud  UteonemyD.detudicJ.fi  vt 
propomtur,  D.  dtfidetufi.  Facit  rcgula  iuris :  Quod  qui  pcr alium  facit, 
pcrfeipfamfacerevideatur^.^Mr^r^ww.^  rcg.  tur.  tn  6.  Fachin.?. 
eontrou.2$.  Obitcr  notandum, Mandatum in eum  finem  fieri,  vt qui- 
busrcbus  fuperefll-non  poflumus,in  his  operar  noflrae  vicinam  fi- 
demamicorumfupponcrepoflimus,atquc  hacrationccommodun* 
mutuis  officiis  gubccnetur,  Wcfenb.  inpar.  D,M*ndittt  n.  7, 
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LXXXIX. 
Sedfiquis ex mandato  alterim  deliclum  ,cui 
certa  a Jiatuto  ejfet  aftgnata pcena ,  commtfijfet, 
an  %,'trique  poena Jiatuti  trroganda  eft  ? 

Adfirm.  ttxt,  efl  tr,  /.  mtnfolitm  //.  $.//  ma^datu  3.  D.  de  tn':ur.  I.  ij.inpr. 
V.  4dl.C0rnet.de  Suar.l.fi fttis  2  §.fi*.D.  detmur.l.t.  §.  1  decotper 
faft.&c.mklttreSiS.vlt.defemtnT.  tx.om.  c.  qwfactt  txmtttum ,  vbi  Pcck. 
nu.6.  de  re%.  lar.Ncc  obftat,fi  dicatur,quod  rci  turpis  nulium  cft  man- 
datum,  nullus  contra<5cus,  nullaq;  a<5fcio  vcl  obligatio,'.  fi  ttmune>  a*d'9 
S.fiftfue.  verf.fin.  D.  M  wda-.y  Lirt9t$,  fin.fi  dtfiii^fi.  quia  dcbctintcf- 
ligi,  quo  ad  a&ionem  paricndam  intcr  mandantc  &  mandatai  iu,  vide 
P.  Grcg.  Tholof  ltb.27.fjntagm.1ap.  f.n.12.  fcdnon  quoad a&ioncm 
vcl accufationcm  pariendam  ci,  in  cuius  prxiudiciii  Vnand  icu  t  It.  Ita 
Barcol./wrf.  l.nonjo  um$.  fitnandatot.toi.  &  1  ipr  D.de  /mV-.c  t>numw. 
Du.  Etfic  mandatarius  tcnctur  cx  ipfodclicfto  proptcr  mandatum, 
nontamenprincipaiitercx mandato  Gomtrz  3.rtf, ?.*>>S9  Soaretz. 
bt.M.nu.41.  &  tcftf.  Diil  Mcnoch.j.  *tt>ir.  qutft.rtnt.  4.  -at.ij;.  Clar. 
§  fitt.qu  fi  ty.n.  2.  ldq;c  gcn  ralitcr  obtincrc,  ctian.fi  mandatunus 
idem  alias  fa<5hirus  fmllct,  prxualuit  /.  /.  $.pt  fuid ft.de  fv  r  .«.„jr.  Clar. 
$.fin.  ijuajt.  89.  num.  /.  Gometz  ih  $.f>an4(S,  num.  io.  1  jht.  dt    .  Vaud. 

ve  quafi  Obliqationu  w  ex  quafi  contra&u  defcendm- 
Wus.  tium  ab  Imp.  qutnque  proponuntnr  Jpectes :  Ne- 
gotioruwge/ito,  AdmtntfiratiotuteU,  Commu- 
nio  rerum,  & indebittfohttto  ,  itcctplures  reperiri 
non  dtffteamur.  'De  ncgotiorumgefiorc  qu&ntur, 
an  ts  de  leutftma  culpa  conuenirt  poftt  ?  quod pu- 
tamus. 

Prajtcr  di<5cos,quaficontra&uum  modos,etiamaddipotcft.Quod 
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pupilluslocuplaioi  facius,non  tam  ex  veraconucntuncprcptcrdc- 
fcctutn  confenfus,quam  exquaficVpra.*finitaconitcntioiu  conucnia- 
tur,'.  j.D.d* 4Utbo*.  iur.l.  fnnefw  46.  D.dtO»l.&  A8.  Sicctiam  cx  quaft 
contractu&  prifumpta  conucntionc  condi&io  rJatur,fs£  ftrtt.fi  §. 
tnutHtT*m.cum(tqq.  D. It t tt.crtd.V ide omnino  Vultcium,M./.f  R..42. 
nu.  4.  &mfin.  Ad  ncgetiorum  geftorcm  quodattiuct,  fortiter  quida 
ncgaiu,  cum  dcleuilfima  cuIpatcncri.Sichard  ml.*o.C.  dern^ot.gtjt. 
Delrio  *dl.iontrailui  23. D .^Kf^./«r.f./^.ibic];Bocerus,>3^efenb.'»i^- 
tat.D.r.  10.de  neg.geft.Tdbcv  inl.  2j  t1.131.Myni.mS.  1.  m  6».  vbi  Wefenb. 
Ang.  Schneid.«.7./«/?AAdrirmatiuam  nos  tamcn  dcfcndcmus ;  Non 
enim  fufficit  talem  diligcntiam  adhibcri ,  qualem  liiis  rcbusadhibcri 
folct,fi  modoaliusdiligtntior  eo  commodius  admini/traturus  cflct 
ncgotia,§./.  l<(i.:t.l.  ft  mtter  24-C.devfur .1. (i negotia  1  .  D.dtnt%.g<lr.Mc- 
liusenim  clfctalienis  reb.  fcnonimmifcere  lid'Iigcntcr  nonadmi- 
niltraucris,  /.  u/p4,  /)  dtRtg.lur.  Etquiafpontcfeo#ertncgotiis,de 
quulibct culpa  ctiam tcnetur, vt conduclor fc  oflrcrem , ita&  manda- 
tarius.'.//.  C  bd*nd»r>.Vu\i.i.dfitp:.  //.  Borcholt.«4fr.  ttt.  ixft.dtObL 
qut  extfU4ticontt4fl.Ciiizc.  m  mt.  ad  P**.  tit>.  i/tnt.4.  inpr.  Gothofrcd.i/f 
l.j.§.fi.D.dtS  %  t.pft. 

Hoclocoquaritur  iAntdionegotiorum  gtflorum  &f*mihtt  ttcifcuudd 
txeatcttctkfi  Lontuttint  ?  Quod  quidam  ncgant,obfequcntia :  Quia; 
vbi  quis  geflit  pro  partccohcredu ,  quod  potuiffct  pro  fua  partc  tan- 
tu  n  gcrcrccompetit  aftio  ncgotiorum  gcftorum,  non  familix  er- 
cxicundxt^i^ftmittd^am  C.ftnnLercifc.  Vbi  vcroquis  comunitcr  quid 
gi  ifit>ctiam  propartccoheredum,quod  nec  altcr  potuitfct  gcrcrc, 
■quia  propter  partcm  fuam  neceffeliabuit  rem  totam  gererc ,  non  da- 
tur  n< -gotiorum gcftorum  ,  fed  famiiiaecrcifcunda:  vel  communidi- 
uiJundo  aCtio,/.  1  uconftqvtKttr  ,t8.  §.v!r.fum.  tntfc.LfiflulatA.ptn.dt 
fontrah,  ttnt.  l.fitnmniuntt 40.  dentg.  gtft.K  6  §.  bocautem  &  S.jiduoru»; 
C.iomm.  dtuid.  Cuiat.  ddl.ptn.dtrtb.  irtd.Vddj.  qu*ft. 77. 

Cumnegotiorum  geflio  aliafit  necejfurihalia 
voluntaria,  de  eo  qu&rifolet,  an  is>  qui  pro  tutore, 
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cum  tutornon  ejfet3pupillires  adminijlrauit>  vg- 
luntarius  negotiorumgejlorfit  ? 

Qnod  ncgamus :  nirnim,qui  prorutore,  cum  tutor  norteflcr, 
pupiili  ncgotiaaJiniiiiflrauitjdaturadioprotutcIsCjijuamabaAionc 
ncgororumgcflorum  diuei  fimcfllprobant,  '        m,pi otutore.mu* 
nulli fignificatio cft,  ncquc  ncgotiorum  gcftorum  aftio.  D. dt tur. & 
taiiomb.  dtfttdb.  I.  i.$.fi  ijttu  qua/itutor  j.  tbt ,  pro  tttttU  tQio  ftjf*t ,  &  panll 
pbff,  tbt,  ftdtnt  n.gotiotumot/ior umatlio.  D.  dt  to qui pro  tut.  prtue  (urat.ru - 
got.gtft.  DtiT.lmer.  &  Azo,  vtrcfertgl.ml.ast  Frttor.S.pcn.D.dtKt?. 
^i/J.quosfcquitur  Cuiac.  tnnot.  *d  rtetpt.  ftnt.lulti  Paukthb.r.m.+.%. 
jjtf.IneadcmopimonecftGothofrcd.  inl.  nnl  tidarmatd^.  C.  quidart 
tut.vtlcurat.p  /.  llludaddo:  Kum,qui  prohibente  domino  ncgotio- 
rum adminiflrationifcfcimmilcuir ,  &  dc  ftioaliquidin  ncgotiorum 
geftionem  vtilitcrimpcnderit,autplus  quam  oportuit  Lccrc,  mhil 
rcpetit^.^/. /.  3'-  §•  4*  D.  dt  utfiot.gffl.  l.jin.C.trd. \itno*  h.  de  *rb.tudj}U4 ;'. 
ttnt.  t.  q*'fl-  So.nu.  27.  Aiciut.  2.  fdttrg.  /7.  Schncidv.  i»§.  /.wfin,  ihfl, 
dtobhg.tx  jujfiiontr. 

XCIL 

Altera  fjpeciesefladminijiratio  tutcUwbt non 
incommode  (ubticitur >  Antutor  *vcl  citrator  co- 
gipoftt  ad  reddendam  pecuniam  pupilli  vel  ad^ 
ulti  antequam  reddat  admtnijlrationis  ratio- 
nem?  A.Jtenh  an  tutorpropria  authoritatecum 
fupillo  contrahere  poftit  ?  B. 

A.  EtcogipolTcrcfponditSocinus  in  tonf.  24.  Hb.  t.  ex  hacratio- 
nc,  quia  tutoris  &  curatoris  debitum  eft  Jiquidum:  An  autcm  ci  qui<f- 
quam  exadminiftrationc  dcbcatur,  dubium  &  inccrtum  cft.  ErgcV 
nonrcc^opponiturcompcnfatio.  Scd  id  fundamcntum  infirmum 
cfleprobatFachincus:Negaricnimfumma  rationcpotcft  dcbitum 
tutoris  &  curatoris  liquidum  c  fle,  quia  ctfi  pccunia  pupilli  vcl  adultt 
accepcrit,  poteftatcm  umcit  tubuit  r;s  admijuftran4a  e  -111  collocan- 
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dt&exponcndiin  vtilitatem  & ncccflitatcm  pupilli,  quareiniquum 
cft.priufquam  rcddat  rationem  admrniftiationisfuar.exquibusap- 
parcbitanfitdcbitorvcl  crcditor,  cundem  compclli  ad  rcddcndwn 
necttniam.  A]exandcr,&rcliqui,quos  citatFach.l.f 

B.  Ncgimus ,  per  l.  jitnemttone.$.fin.  D.  de  ctmtub.  empt.  cum  de 
fubn  intiaobiigationisp erpupiilam  contrahendac  ftttutonsautho- 
ritas,  /.  obhgvt,  D.  dttuthot  >tt.  non  poflitautem tutor in ncgotio pro- 
prio autliorarc, /.  //. %.f**t qmfitm  f.*d TubtU. ncc tutoi is&contra- 
hcntis  ofn*cio  fimul  fungi ,  /.  p-<;  &  idtm  tpfetmr.D.  de  tuthor.  tut. 
Coraf.*.M/A"/0.  t4.n.  *.proindetutorcum  pupillo  alitcrcontrahcre 
iiequit.quamficontutoris  authoritas  intcrucniat/././w/r.d*  etutbor. 
tnt.  yide  Coraf.^.  MifieA.  ty 

2CIII. 

T trtia fyecies  quaft  contrafluum,eH  commu- 
nio  rert*m :  qa&  efl  vet  hereditatis ,  *vnde  proma- 
natattto fimili&crcifcunda  lydaliarum  rerum, 
^ndeoritnrcftiocommunidiuidundo.  De  iudi- 
cio  familU  ercifcundx  qu&ritur ,  An  illudinter 
coheredesfeudalesiocum  hubeat  ? 

Quodattineta&ioncm familii*icrcifcunda?»illa  fcmcl  tantumin- 
iicntaripotcft,&,(i  quod  indiuiduum  reriianferit, communi  diui-' 
dundoagetur  ;  l.fiiia  2o.§.f*mtl ''•<  y  D.fsm.trtifc.  Facit 

quod  hoc  ftt  vniuci  falc  iudicium,quo  vniiu  i  fum  ius  hcreditarium  in 
iudicium  dcduci;ur,ideoquefcmclintcntatum  non  rcpetitur,  fed  dc 
rcbuscxtcris,quai\idiuif^relicta:funt,agcturconimunidiuidundo. 
Cuiat.j?^.r'/"./.Cartcrumvtadpropolitam  quarflioncmrcfpondcatur, 
minoraquidcm  fcudadiuidipofliint:  Vcrum  adregatia  fiucmaiora 
fcuc?  iudiciufamilia?  crcifcundx-  non  pertincrciure  fcudati  cautum 
ttc[Kriiurtc.VH.§,pY£ttrfaideprob.fettd.ot.  ptr  FtiJ.Vorc\\.<i'feud.  c7.rt.14, 
Gcit.*. ul>f.  >i6.rt.t3.& cbf.  /jj.v.i.MyriCj*9bf.3j  Contrariu  vc:  6  comuni 
fcreGermania?Italia*&aliarum  prouinciarum  confuctudinc  obfcr- 
uari\Dd,  d.Iocoatteflantur.  Quarconfuctudoanprobandafic,vide 
^pud  GaiL  dMf.iff.  nu.u.j, &fcq. 

Mm    *  Jllud 
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XCIV, 

Jlludetia  non  incommodequAripoteflh  Num 
tn  dtmfione  hereditatis  communis plus  iuris  ha- 
beat Jenior,  quam  iunior  ? 

Seniorem&iuniorem  hicnoncxgcniturx  fux,  fcdabadminiftra- 
tionisbonorumtcmporeiudicamus,  C/.  de  fud.cogntt.  &  ibi  Fcud. 
/.  /.  C.  dtconfulib.gt lf.mi.fi -..  txt.dtconfnet. in  6.Vdinus,poflgloJf.intulfr. 
dem'tor.& obed.si  fi*.  cxprcfse  docct;  Tn  diuifione  patrimonii  illura 
dici fratrcm  maiorcm, qui diutiusadminiftrauit ,  non  cjui primo  ba- 
tuscft.Tiraq  deiurtpttmojf.qutft.ds.Fr.Pfcil  totif.  70.  n.  27.  Doccut 
autcm  Canonifbe,  itahxrcditatis  diuilioncm  intcrfratrcs  cxcquen- 
dam e(Te,  vt maior  diuidat, minor  cligat,  r. /.  depvocbm. LcgiHor  iudi- 
cis  fiucarbitrionSciodiuifionishcrcditatisncgotiumcommittunr,^: 
quod  ab  eo  dcfiniri  non  facile  potcft,  forte  dirimendum  ccnfent,  /.  4. 
CT/.  6. 1.  mboc  tu4uto,D.  Fttr.er^tfc.  §  fi  famitu.  Infi.  dtofji:.  iud.  Gai!.^. 
ob  .116.t1.14.  dicit  confuctudinc  gcrmania:  in  Camera  lmperiali  nn- 
nrobara  rcccptumefle,vt  fcniorfratrum  diuilioncm  profuoarbitrio 
bona fidc  &  cx a?quofaciat,&  minor  natu  eligendi  prar  rogatiuam  ha- 
beat. Cu'nc.*di.2.  C.Q**ndo& qntbm  quaiispats.hb.  10.  Fach.tf. 
^.Gail.d.AwcMynf    «K^.^Y/cfenb.wp-iW.  D.f*m.vctfc.»um.  6.m 
fi-i  Schncid.  tn*il.  fimtl  g  crctfi.num.  w.&(<q.  Ijh.dfat  Sthrad.^r 
ftud.p.7.        nu.6s  MoIIcr.2.  Stmifi.27.  &  2.ftqq.  Scd  fi  mdiorm  di- 
uidcndo,  vclminorin  cligcndovltra  dimidium  fc  Ixfumdicat  an  ct 
eompctitrcmedium,/.a,.C.rf*  refc.  vendit.  2.  Regulariter  idadfirmat. 
MoIier./i*.*.faiw/?.**.Fachin  8  itntrou.  36.  Conclufiuc  dico,diui- 
fionemhereditatisnequepracfcriptione.Fachin.tf.tcarroK.^.ncquci 
teftatorcimpediripoflc.  Schneidw.w  $.  qu*d*nttMm.2i.  \nftn»at*Q* 
vbiclcg  in  vtramqucpartcm. 

xcv. 

Quarta  ff?ecies  ejl  aditio  hereditatis,  vbiheres 

adeun- 
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adeundo  hereditatem  tncite  obligari  videtur  U- 
gatariis  ad  legata  pr&ftanda.  Htc  commodc 
qu&ritur,  An  hereditatisaditio  inducatur  habi- 
tationedomm paterna  ?  A.  Jtem,  exfrucluum 
perceptiont^  ?  B. 

A.    Adfirmamus,  per Li.  C.derepud.htrtL  Etfanchercditatisa- 

ditio  prasfumitur  ex  fa&o.quod  licite  &iuficgeri  citra  ius,  &  nomcn 
hcrcdisnon  potcft,  l.probetede,  §.  Papmtanut ,  D.dtacq.btrtd.  Sedfi- 
linsiufic  domum  paternam  habitarc  nonpotcft  citraius&  nomcn 
hercdis :  Lrgodomum  habitando  pracfumitur  pro  hcredc  gererct 
&  fic  hercdilatcm  adire.  Fachin.  6.  controu.  j/. 

B-  Itidcm  adfirm.  Nam  certum  eft  ex  fru&uum  pcrceptionc 
poflcrfioncm  probari,  /.  Tittadt  folut.  \hfcard.dt  probat.  vol.  3.  concl. 
ti. Late  Schuanman,/  b  2.  fuiprec/J?. Camtr.fol. 203.  vtrf.  QtXMX  ift t Ullb» 
Ii4cnr«trin0.  Ereo  hcrcs  fru&uspcrcipicndodiciturreshcredita- 
rias  pofTidcrc.  Scd  non  potcft res hereditariasifte poffidcre,  nifi  pro 
hcrcdefcgcrat.  Nullamcnim  aliam  caufamcum  habcrc  poflidendi 
fupponencumcft:  Ergopracfumercdcbcmuscuminiufie  poifcdif- 
fc.  Hocautcm  cftabfurdum ;  quiacum  potcft  alia  conicctura  fumi 
ceiTaredcbetilla,  qua:  dolum  includit  fccundum  rcgulasyulgarcs, 
Fachin.  t.controu.j:. 

cvi  J  tp 

Hucufy  c/uomodo  obligationcs  contrahan- 
tur:  cDeinceps quomodo  dtfjoluantur.  Atfyfunt 
obligationum  tollendarum  modtfecundum  Ju- 
fitnianumquin^,  Solutio,  Acceptilatio,  Noua- 
tio,Delegatio,  Diffenfus.  Circafolutionem  ljua- 
ritur ,  an  quodin  dtem  debetur,  antedieiadven- 

Q^xCm   3  tum 
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SiccrcditordtbitoriintcrroEjanti  non  rcfpondcat,  fcd  capiu  t 
tcannuatacccptilatiocritinutilis,proptcrca  qnod  acaptilatio 
veibisnon  fit.  Habcttamcn  hscinutif.jacccptilatio  puCtum,.  ci  - 
ditor,quiitaannuit,pac~tu&tacitcviUcturj,ncpctcrct,  Ita  Paul.  «  i 
*&*»,§.  /.  vbi  Cuiac.  /.  4nmnttli/9tnpr.t,  to.D,dt4tie?tu.  (. C.i* 
Ttf.vtndtt.  Borcholt. depacl.  c.  i.tn  prtn%4dtutf.num.28.  Codd  m i.n 
tnr*  177.^,2.  dt  veib.  ftgr..  Gorho f rcd.  in d.  1. 8. Itt,  E.  fr  F,Vuh.nb,t,i;<- 
rtff>,Rom.c.ff.  Sccuscftin  flipulationc  inntili ;  puta,  (i  mimtsfripu- 
ktur,  %.7.lnft.  dt  inuttl.  fttpnl.  cius  namq;  flipulatio  ad  inutilifcft,  vt 
ncq;pact1,  ncq;conftitutxpccunia:vim habeat,  /./.§.  (t  fupnd  r.dt 
vtrb.  )blig.  Ratio cft;  quia  cum  annucns  /tipulationcm  contrahcn  vo- 
lucrit.nonanimo  conflitucndi  aut  animo  pacifccndi,  lcd  p-on  - 
tcndiannuilfcvidctur;  Qipulatio  autcm  finc  vcibis,fiuc  fiiwintci  • 
roguionc  &  rcfponlionc  congrua  contrahi  non  poteft,  d.l.  t.tttpt. 
Godd.rf* tor.tr ah,fttpul.c4p.  j.tonJ.  13.num.1ej7.  vbitradit  rationcm 
diucrfitatis,  quxeirintcrinutilem  acccptilatioiicm ,  ccinutiltm  fti- 
pulationcm.  Cartcrum  acccptilationcm  iuris  ciuiits  efTe  dicii  lis " 
Qma  fit  pcr  ftipulationcm,  §.  /.  Infl,  tod.  I.  /.  d.tit.I.ptf.D.  d»\obtt. 
Godd.  detontr*t7.fitpul4t.(dp.2.num.34.  & ft<j.  At  pcr  procuratorcoi 
fieri  poflc,  ncgamus,/./*.  §  10.dt4tttpt.L22  C.  dt pacl.  I.+.C. dt  nouut, 
Etahasconfl.it,  pcr  procuratorcm  ncclibcrari ,  ncclibcrarcqucm- 
piam  acceptilatione  linc  mandato  nouandi  poflc,  /.  d<  dCitpttUt. 
Cmacf.obf.td.  &s,ob/.jtf.  At  vidcHotom.ifo/?.       i*.  &t.4nu- 

XCVIII. 

S\(j)uxtio  olim  quomodocunfyfieri  potcrsvt, 

bodte  aliter  non  valet,  nificontrahcntcs jpeciali- 
tcr  &  exprefie  primam  obli^ationem  rcmiferunt, 
fecundamcfc  elegerunt.  Vtrum  vero  in  cafibus,  in 
quibus  olim fiebatipfb iurenouatio,nuncopeex- 
ceptionis fiat:  vtrum  ex  conieffuris  nouatio 
inducaturi 

Ncgamus, 
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Negamus,fff  /.  vlt.  C.  de  nnu*t\o-vb  quam  opinioncm  tancjM.im  ve- 
riorem  fccutam  efleCamcramtcftatur,  Gail  2.  «b  .30.  w.j.  vbiad- 
dit  nifiadcofint  vcrifimilcs  &  vrgcntcs  conicc5rurar>  vt t  x lis perfpi- 
cuum  eflepoflet,  aprimaobligationcpartcsrcccdcrc.  &illamin  fc- 
cundamtransfundcrc  voluifl*c,quiacx  talibus  vcrifimilibus  conic- 
c^uris  fatisfa&um  efl*et,  dJ.fi*.  qua?  exprcfiam  partium  voluntatcm 
rcquirit,  ad  hoc  vt  nouatio  fa&a cfic  intclligatur,pcr  rcgulam,  cjuod 
tacitumidcm  opcrcturquodexprefium,  l.iuwqu  dyff.fice  t.ptt. Gail. 
d.  n  0  Fachin./.  (ontrotr.pt.  Scdancx  vcrifimihbus  conic&uris  no- 
uatio  inducatur,  licct  partes  contrahcntcs  no  cxprcfl"erint?quarritur. 
Adrirmatiuam  in  Camera  Imperiali  fcruari ,  tcftis  cft  And.Gail.  ?• 
obf.30.num. 3.  Cachcran.  dtcif/42.  num.  //.  Fachin.  3.  <omrv.  93.  Zan- 
gcr.  de ex>  ept.  p.  3.  cap. 3.  num.  44.  An  tabcllio  fine  fpeciali  mandato 
nouarepoflit?  vide  Godd.  adl.  70  §.  /  » w>\  ].4t  vt>b.fion.  Adde /«- 
per.queft,  4j.  An  pcrfccta  nouationc  tutoris  authoritas  inrerponi 
poflit?  vidcHotom./.  tefp.  dmtcab.  cep.f  r>^§.  ntfytdn.eu ,  lntt.de 
sutbor.  tut.euunc.t.  vbi&Schncidvr.  um.j.  Wcfcnbcr.-ww.j.  Adde 
tamcnctiamCuiac.//.  oty.  j/.  Faber,  2.  ftmtji.  24  Daar.aa.  tu.  D.d$ 
euttbor.  tut.  ap.  2, 

X  C  I  X. 

Tr&terdijfenfum  &  altosd'ftosmodos,diffo- 
luitur  obltgatto  quofy  co-  penfatione,  confufione, 
oblattone,interttu.  Ctrca  compenfattone**  qmri- 
tur  ,  an  debttor,  cjui  turauit fe foluturum,  obijcere 
pofitt compenfattonenu  ? 

Adfirm.  pe  /.2.0.  de  conipenfdt.  vbilC.inquit»  vnufquifq;  credi- 
torcm  fuumcundcmqjdcbitorcm  rcpellit,  fi  paratus  cftcompenfa- 
rc.  Quod  ipfa  ratio  xquitatisfuadct»  quianoflrum  intcreft,.potiut 
nonfoluere,  quamrepctcrc.  Acccditquod  compcnfatio  ipfoiurc 
d  11,  f.verum  4.  U  fiambo/o.  l.pofteaquem  21  D.d.t.  Couarr.  mt.  juitvunf 
p.i. §.  4.  nuni.  p.dep*cl.tn6.¥at\\'\n.  1.  cmrrou.7.  Scddcaliis  modis 
tollcndatumobligationum.  vidc  Briflon.  de folut.  ^hher .  Vult./.  Jm- 
itJf.Rom.ji.&feqq.  \7cfenbec.        vlt.tit.lto.j.tkibi  Schneidvin. 

Sane 


Sane*  in  {Vccuni*  publicx  dcbito ,  uuilius  compenfationis  exccptiont 
locum  v  n  .  .2  §.ddfrkmenii.b.  d«MAjmhiJt.itr.4dauil.pertin.l.intti  C. 
dtctmpenf. 

J\Qtmerum  claudat  h&c  qu&Jlio :  Ancom- 
penfatto  quantttatis  cum fyecie,  velfpecteiadjpe- 
ciem  admittatur  ?  Quodnegamus.  A.  Item,an 
compen(atto  locum  habeat  inaclione?  commo- 
datt  ?  B.   &  aciione  depofttt.  C. 

A.  Ncmocnim  inuituscogttur  rcm  cmcrcvcl  vcndcre,  l.inui- 
turn,  C. dt  t**trab.  tt>.pt.  U  xetethtte,  C.de.urtdibb.  Atinpropofita 
qusftionc  inuitus  cogcrcr  vcndcrc  veluti  fi  mihi  dcbcrcs  cquum, 
Ego  tibi  vigtnti.  Dcindc  qucmadmodum  folutio  liberatdcbito- 
rem,ita&compLnfatio',  i  fifnftat.^t.  C.tempeufat.f.fidthtou^.Qutpor. 
wrtf*.  Sed  folutionon  liberat  d(.bitorem,  fi  aliud  proalio foluatur, 
vclutifpccics  proquantitatc,'.  2.  § .t.D  /iett.pet.  Doncil.  m  §  bonet 
fidetjo.num.  13.  ln/t.dtat?.Colh\.  mL  18  D.de  ptgn.  «tf.Scb.  Mcdices, 
4e  compenfat.  quaft.  3.  part.  t.  Fachin.  ttb.  1.  controu.  cap.6.  &  7.Cuiac. 
1;.  tbf.  12.  vidc  etiam  G odd.  tn L  4.  num.  2$.  de  vet b.  fign. 

B.  Compcnfationem  locum  habere  quidam  negant  moti  (e- 
micnttbus  fundamcntis.  Quiain  omnibus  tamin  rcm,  quam  in  pcr- 
fonamaclionibus  compcnfationi  locuscft,  nifi  cxprcfla  Icgc  cxci- 
piatur,  /.  r/r.  C. de compenftt.  Atqui  hxc  a&io  nufquam  excipitur.  £r- 
go  fac.  I.18.  %.fin.  D.commcd.  Cuiacp.  obf.  /7.  Doncll.  in  §.  bona  fidei, 
lnft.de  atl.num.i/.  Schneidw.  ind.l.vlt.  Sic&  commodatarius bcne- 
ficiorctcntionisvtipoteft.  Sicutctiam  exceptioncm  dominii,  fi  do- 
minus  fit,  allcgarcn©nprohibctur,*rg. /./*«.  &  vlt.  D.depnblu.inrem 
ctl.  Ubona  fiues,  $o.  §  tncurrtt.  tbt.  &  probo ,  D.depof.  raaximccumdolo 
faciat,quipctitid,  quod  ftatim  rcftitucrc  tcnctur,^*r  r«/^.At  vidc 
Forncr.M.  i.felecl.i^.  <gr  ts£ml.Ferret.ltb.t.concil.leg.cap.8.c[viicon- 
traiiuintucntur,quibusnosaftipulamur,  per  not.  vol.i.  pag.j  difr.s. 
conri.39. 

Nn  C.  Com- 
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turalcm  ^velhonorariam  obligationem  oriri  di- 
cimits.  A*  interditki  autemdeli£ki9propicr fre- 
quentia  w facile primum  efifartum,  quod  dcjini- 
turftaudulofa  contre£kttio,lucrifaciendicaufay 
vcl  ipfius  rei,  velvfus  cius  ,poffefionisve,  iure 
natur&prohtbitn.  B. 

A.  Dc  ciuiii  obiigationcinter  intcrprctcsconucnit ,  cum  Icx  fit 
ipfi  mcmbrorum  nofti  orum  domina,  /.  U'>tr  homotD.  \dL.  Aqml.  &  in» 
ucntrix  pcenarum  &  prarmlorum  ob  bonum  publicum,  cuius  in- 
tercft  vt  malcricij  &  improbx  actioncsnon  mancantfincpcena,  & 
vindiifra?  compcnlationc  l.tt4Vul  ottm,  §.(fuodfiifuu}DudLA'iw/.f.j. 
C.U  Epifc.&  C/'.\  Barc.  cklafon  ttdL.fi ttbt dtrtm.17  y.r.depd&.Atdvni- 
turaii  obligation^controucrtitur.  Albcr.Bart.&  ljf  <£/#.'.Scd  tanv  n 
vcrius  cl\,  r\acuralem  rpoqj  obligacionem  cx  ^elifto  orh  i,  Ncci;  ob- 
ftac,  qndd  ol>ijcicur,ob  dcrcctum  c^nfcnfusdcficcrc  in  malcficits  na*- 
turaicmobligationcm^cumncmopiarfumacurjfcadpcnamobligare 
voluifle.  IJ  namq;  vcrum  noncfl:  I  .  li  enim  idnoluilfc  prarfuina- 
tur,ob  nacuralem omnium  hominum  indin3tioncm,qu:\fibinon 
male,fcdbcnc  voluntfing  tli:  pcrronCiqucnti  m  tjmcn  idquoque 
maluifTc  vidctur,  aJioquijbillicituf  idroabfiinnijTcc.  vidcN  ju  7.  §. 
qutsvcrb,vtrf.  f.dt  nm  aUtn.it  t  pt>t*,ut.-t' .liJ.c  U.2.fj(.f.rctritw  b.dcvnb. 
fl*'iyg'l't-r-*'i.L.Cct%tlMS  c<i- .l.2.$.ptfl,9ttgmt»itvbi  D  f.D.de o^g.iutis, 
Etnonfolumciuilistantum,fcdctiamn.tturalis  ratio^deliftj  &do- 
lum  prohibct  &  puniri  iubct,  /. /.  /.  & l.  /.  D.  di  furr.  %.fttrtum*  Inft.tod» 
Lprohum  42.  devt'b.  fi^r.  Dcniq;cx  fafto&rcipfabarcobligatiode- 
fccndit :  Fa&umautem  naturalecft  ,&  corpus  ipfum  delinqucntis 
merito  obllringit,  cum  dcli&a  fuos  mancanc  authorcs:  adc6  vc 
ctiamferuiiscxdeli&is  conueniri&puniripoflit :  Ltccralijsin pcr- 
fonam  fcruilem  nulla  cadat  obligatio  ,  $.  /.  &  ti.  l*  ft.  dt  nox.  atl'9» 
Etnoxacaput  fcquitur,  d.§.t.t.tt.D.& C.tod.  Cuiacius,7.  *A  Afric» 
in  txpluMt.  I.  httes  2t.  §.  ft*uo  tuc>  D.  dffideiuf.  I.  in  ptrfonom  22.  D.  de  rrjj. 
im.  Idcoq;  aijin  exdclietis  &  ciuilcs& honorariaractioncsdcfccn- 
du  inj.!.'nfi".  D.  dcpriutt.Jtl  c7.$./J *.[»/?.&.:.  vidcSchneidw.  h:fi.  h.n  4., 

JS.  Si  cnim  nacurali  iurc  dominiorum  diiHn&ioncs & inucnta? & 
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ConftltutxKex bcc itntMiifi.biurt  inficiim  nerropotcft,furtu nati  .a 
cffcturpc&ignominiofum&prohibitum^llcjr.idemfurtumtollitdu 
flradtionem  dominioru.qua? haud  dubio  naturalis eft.  Qujn  Sc  itx  ul 
Dccalogi,infcripta  cordibus  noftris:  Nonfurtum  facies./i'.  /.  /.*• 
fi  .  D.  <•'<  f»»i.  §■  /.  f»/f.  e«^. /. probrutn, 41. dt vttk  /ir.vbi  quardam  probra 
naturafunt,  vtfurtum,adulterium:qua*dam  morcciuitatis.vttutriz 
damnari,quodnon  fo'um  doIo,fed  etiam  negligenua  cucnire  ho- 
mini  honcllo  potcft.  Et  furtum  eiTe natura  turpe,oftendit .  quod  h  1- 
hctur. Exodic*p.2o,e  5-  prarccptum  Decalogi:  Non  furtum facies: 
Natura,inquam,ea,quar  pcpcrit  iusgentiumperdifcurfum,qujdalii 
fccundarium vocant,&quxdiftinxitdominia  /  ft.lil/.2. t tt.t, Gcll  //• 
nUi .  att.  18.  I. 42*  vbi  Forncr.  Godd.  nu.  7. 8.  it  Vtr.  Stgnf.  Forcat.  diat. 
2p  M\  ii  ~     §  fitttnm,  n.8.  Nccobflat,  quod  Alcadd.l.prvbrtnnah,  La-> 
ccdxmoniis&  itgyptiisfurari  licuiiTcjquia  mosquorundam  multa 
probut,&  frcqucntatturpiiTima.  Nc  tamcn  ^tgyptii  omnino  vidc- 
rcnturprobart  furta,ftatutumcrat,vtquircs  alicnascontrc&arevcl- 
lcnt,  nomcn  fuum  apud  Principcm  faccrdotum  profitcreinur,  &  rcm 
poftt  a  hirto  fubtratftam  dcferrcn  t:  contra,  damni  dicm  &  horam  dc- 
fcribcrcnt, qua  rcs  furrcptafuiflct :  vtfiforte  idfciuifllnt,rcs  rcfli- 
tuerctur.  Apud  Lacxdemomos  idco  iuucnes  impuncfurabantur,& 
negligentioribns rerum dominii  infidias  tcndcbant,tum  vthac  cx- 
crcitationc  laboribus  bcliicis  afluelcercnt:  tum  vt  reru/ndomini  in 
rcbusfuisaffcruandis  cauti prouidiq;  ctfcnt.  Anton.Guibcrr.fnpf^- 
btfi.  cap.  tS.  GcII.  Itb.  11.  Koit.  Attic.  fap.  iS.  Qnod  attinct  ad  filios  lfratl> 
dt  quibkY.  txnd.  //.  r.  2.  &      12.  nu.jj.  dcillis  non  potcft,  quod  furtum 
fecerint,  quiaduntaxatfuitrepetitamciccs  operariac  fcruitutis  &Ia- 
J>oris.qucm  per^oo.annosit^ypriisludari  praftiterant-  Etquidcm 
iuffit  Dcus iudex  &  dominusiflu  ab  -£<zy  ptiis  pofccrc :  .it  qui  rcm  au- 
thoritatciudicisvcldominiaccpit,  furnon  cft.  Sicaduitcrium  patu- 
raturpccfr,rf./.proirtt»i,&  tamcn  ncquifljmusmosinolcuk,  vtcxifti- 
meturinduftria:fuercgentcs  ,  qua»  parcnt  s  cmortuos  deuorarent: 
quxnuptiasintcr  gradu  coniund  iTimosadmittcrcc,  probrum  vtiq; 
admittcntcs. Forcat. d.li* 9.  Ettancius  naturxnon  tam  exvfu>quam 
naturalirationcomniumhominum  fanamente  prarditorum  animis 
infitamctimur.Doncll./.'0»'W,/.  Godd  V.  >cct.\hi\dl.-nl.2.p,  i.Rkbr. 
f.i.22.C.dtTtfi.vtndt'.lrabcr.2.co»ucl.r.  Wcfenb.i»  par.  dtfurt.tiu.  ~. 
& diacquir.ttr.  domituD.tt  ftit.  Quin&firmiter  crcdendum,natura 
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^ui  d  probofum  non  defincre,quamuis  a  vitiofis  hominibus  quaodo- 
quc  probctur,  Coraf.  de  artt  tur.  p.  z.  Gcll.  d.  loc. 

II.  ' 

w yfo*  furtum  non  committitur,  ideo  ' 
ttiam  propter  fraudulentam  contrectationerru 
mimmAret alien&furtum fierirette  dicitur, 
Sed an  furibus ,  qui  ob  vrgentem  necefiitatc  efcu- 
lentaabflulerunt,venia  impunitas dandafit? 
B.  Item,fi  tabellario  tradam  pecuniam  ad  alium 
perferendam,  &  iseam  retinens  in  vfus  (uos  con- 
uertat,an  furtum  committatyitawtbodte  vltimo 
fupplicio  adfici pofot?  dubitatur.  C> 

A.  $.  \nfl.  eoi.  S.^Utmrum.  ln/f.  ie  rer.  dmif  I.  2.  §.  24.  D.  vi  bon.  rdp. 

An  ctiamdcturprorcminimaa&iofurti,  vidcfupra  cent.  BaU 
duinushoneltius & xquius  eum fa&urum  putat ,  cjui  ciuiJi  rci  vcndi- 
catione  rcm  minimam  rcpetct,  vidc  Wcfcnb.tnpdr.  hic,  n.  10.  Cuiat.  tn 
5.  /.  />»/?.  «x/.Schncidvr.BorchoIt.  &alii,ii</.$.^tf  »uraw. 

B.  Licct in  omoc;  fere  intcrprctes  vno  oreadfirment ,  Clar.  in  §. 
furtum,  w/T .Viuius  2. comw.  opm.2.  num.  1.  Gail.  /.  olf.  142»  num.  S.  & 
1.  obf.  102.  nurn.  1  ].  p ;  obaiu  id  ex  t.  dtfapulk  domw.  &  ibid.gl. de contr.  /tift. 
flt.c.i.dtptc.ten.  vbiexnece/fitate  pcrmiflum  cft  furari.  Nccc/Hras 
cnimnon  habctlcgcm,/. /  deofi  .  conf.  Imo  neccilitas  feu  paupcrtas 
veniens (joccuipa cxcufat  apcriurio, ii in  tempore promilTb  non  po- 
tcft  fatisfacere,vr not.mc.brew,  & tn c. quertltm. dt turtw . Bald.dc V  bald. 
in  t*Atl.  deiurtprottmtf.  $.  2.  n. 2$  Contrarium  tamco  in  facris  litcris  vi- 
dcmus  probari.  Exod.  20.verf.if.  22.  verf.i.  Lmtt.  ip.  vtrf.  11.  Dtut.j.  v,  18. 
\9fn47.  verf.  1.  &  ^o.quibus  Iocis fcueriflime  &  indiftin&e  furcum  pro- 
hibitumcfi:  Quiafurtumoritur  cx  dirlidcntia  Sc  dcfpcrationc  crga 
1'aim,  quafiamphffimis  proinifliQnibuSjdcnobisalcndis,  vclnon 
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vclit,vclnon  pof?itfatisfaccrc,qui  tamcn  in  nullopenculofuosdc- 
fcrit.  Pf»37.  vetf.if.&ptpM  Ephef.  4.rerf.2S.avi  furabatur  non  amplius 
fttrctur:  Scd  potiuslaboret  operando  manibus,quod  bonii  fit:vt  pof- 
i\t impcrtiri cui  opus fucrir.  Vidc  Dana-um  haec elegantcrdcfendcn- 
tcm,  2.  Eib.tj.  Etfanecfurienti  mirabili  modo  fubucnbt,/  R<g  i7.verf. 
6.&  i+.c*p.  iS  verf.^.Vcl  li  fameeieritcontabefccndum  ,fancidnon 
fictfincDci  voluntatc, quihanc  ci  ncccffitatcrn  ccrto  confilio  cir. 
cu'>r\dcdit,M4ttb.  lo.verf.  zp.  Cogitandum  rtaq;  cft,  vtrum  rccliusfaci- 
ainii,  quiexdcfpcrationcauxilii  diuinifinc  pcculiari  Dcivoluntatc 
abcxprc(To  Dci  mandato  rcccduntran  vero  ii,qui  potius  moricntcs 
cumlobofpemin  Dco  dcfigunt,quam  prarceptum  moralcvt  violet» 
llludtamendicimus,mitiuseiufmodi  furcm  cffe  puniciidum,quia- 
lioquin  modcftus,  famcinipulfus  pancsaut  aiia  edulia  lincatrocita- 
tcfuratuseft.  MJ.unh.  2.  Eth.j.  dtd>f.  inter  fummum  m  &  gfaiiKn*v. 
Colcr.rf*  altm.  Ub.  2 ntp.?.  n.+z.&ftqq.  Aduiterium  tamcn  velftupru 
proptcr  ncccffitatem  plane  committerc  non  Hcet,  CoftaUrfA  pttim.S, 
nontfl.de  rit.nupt. 

C.  Communitertraduntinterpp.  fiquidem  pccuniaeiadnume- 
retur,  dominiumtransfcrri,  &  furtum  tanquam  in  rc  propria  nort 
committijfccuscfTe,  fiin  facculoobfignata  tradatur,  prouthancdi- 
ftinclionem,  ex  Bart.  rcfcrt  lafon.w /.  ttus  qui.§.  quos  vef\n.  6.  &  ftq.  D» 
Jiierr.pet.  Quod  multis  rationibusimprobat  &  refutat  Mollcrus  4. 
fimeft.2.  dicendo.dominiumpccuniarliucannumerata  fiuc  obfigna- 
tam  accipiattabclfarius,einonacquiri.  Etfic  vcrifTimum  cft,  Quod 
a&us  agcntium  vltra  vel  contra  mentcm  &  intcntioncm  Ulorum  non 
opcrcntur,Mi/f././. S.fiquu,  D.deitin.a&.priu.  l.i.deOhbg.  &  jjfl.Itcm, 
quodnuda  traditionedominium  nunquam  transferatur,fcditade- 
mum,  fi  vcnditio  aut  aliqua  iufta  caufa  prarccflTerit,  proptcr  quam  tra- 
tX\i\o{cQUituxy\.nunqu4mnud*,D.deuiq.rtr.dom.  Vndc  concludendo 
dicimus,tabcliarium  ciufmodifurtum  facerc,&  vltimofupplicioad- 
fici  poffc,  l.fi  u  7.  C. defurt.  L  tutorsj.  D.  defurt.  l.fi  qxit  vxort.  §.  lulunue 
16.  D.  eod.  l.fi  tibi  25.  D.  de  donat.  I.  fi  m*nd*uero  22.%ft  ttti  7.  D.  Mandtti. 
Mollerus  ditlo  loco.  DifT  Wefenb.  inpartt,  D.  de furt.  nu.  //.  &  alii,  qui  in 
Iafonisfunt  opinione.  Vide  Fr,  Pfeil.  conf.  jo. 
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III. 


Furtumaliud efi manifeftum ,  aliud  nec  ma- 
ntjeftum :  Vtruncfe  reciptt  (ubdiutjiones :  T)tcitur 
enimaliudconceptum  &  oblatum :  diurnum  & 
noclurnum,  altuddomejltcum  vel  non  domefti 
cum.  Htncillud  qu&ritur:  An  hodte  furttuanu 
remapudfuremvelaltum  ctiam  in  ipfttiSAdtb 
qu&rercprohibitumftt?  <*A.  Item,quaration 
domefticafurta  coerceantur?  B. 

A .    Solennitatcs  veterum  in  inquifmonc  obfcruata?  obfolrue- 
runt :  Qui  enim  furtum  ibat  quaercrc  in  domo  alicna  licio  cin&us  in- 
trabat,  lanccmq;  antcoculos  tenebat,  proptcr  matrumfamilias  aut 
virginum  prxlcntiam.  Quam  confuctudincm  cx  Platonc,  Ub.  12.  d$ 
11.  &  Tefto  lib.  10.  cxplicat.  Hotom.  &  Borcholt.  m  §  cor.ttptum.  lnflit. 
$od.Cotrf.7.hLt(ttU.i.Gc\\.Ub.ii.up.vlt.  Contrafufpcctam  tamcn& 
malaropinionis,leuisqueconditionis,&fama?  perfonam,  ii  vrgcntia 
fint  indicia  ,  iudicis  authoritate  inqui/itio  hodic  inftitui  poteft. 
Schncid.  d.  loc.  &  fi  rcperiatur ibidcm  res  furtiua ,  oritur  contra  illur* 
tanta  prasfumtio,  qua?  faccrct  indicium  ad torturam ,  nifi  ipfedoceat, 
a  quo  habucrit.  C,  1  ammat.  t  oifi!.  f+.ti  n  inueniatur  fcienter  cclalfercm 
furtiuam,  vticj;  ob  hoc  tanquam  fur  ipfc  poteft  puniri  Schncid  We- 
fcnb.Borcholt.  &  alii  Dd.  tn  $.  e$nctptumtd.  t.  Fachin.  /.  t$ntrov.34» 
Sicut  qui  furcm  vcl  homicidam  recipit  &cclat,dc  rcccptatoribus,p 
ria  tenctur,  /.  </ ui  v$f.  48.  S.  /•  tbtgU  D.  dt furt.  L 1.  D.  dt  rtctpt.  Wcfenb 
fii p*r$t.  dt  ttctptatortb.  Fafch.  p.  4.  diff.  iur.  ciwl.  & fkx.  4tt.j8.  tn fit.  G 
metz.  s*  v*r»  ttfol.  x.  num.  16.  &  ibi  Soaretz.  Clar.  §.fin.  qu*fl. 9-  Soaret, 
Itt,  F.  num.409.  Si  itaque  nulla  indicia apparcant,  perquircrc  non  licc- 
bitafdcsnoftras,  quaehoc  prztextu  alias  omnium  curioiitati  ferui- 
rcnt,cum  tamcntutum  &  libcrum  pra;bcre  dcbcnt  domicilium  >/• 
pUthjut  18.  dtintus  voc.  1. 2.  in  pr.  vtrf.  quid  tnm  t*m  durum ,  C.  Q»4nd$& 
tfH.i-.  qUAtt* pvt.  L l  harc ita,  nifi  publica vcrGirctur  vtilitas :  tunc  eniru 
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nalieno  perquircndi  facultas,  etiam  nuliis  exflantibus  indiciis  ab 
mpp.  concefla eft,  /.  ijuofdam.  C  dt mttall.  !.  omnts  tn  fin.  C. dt aqua ducl, 

Videomnino  Koppen.  dtcif.  8. 

B  Aut  ferui  dominis  aut  libcrti  patronis,  aut  mcrccnariiiis  qul- 
bus  operas  fuas  locaucrunt  (ubripiunt,  &  ft  furtafint  viliora,  pubJice 
vindicanda  non  funt,  /.  uffncttndum  it.  §.furra  domtfltca,  D.dtfotnu.  Et 
furtummagnum,  quodnimirumcxcedtt^.  folidos , Iudcx  cxoflicio 
vindicarcpotcit,  Bi.  tn  l.  tubtmut  24-  C.  dtprobar.  Aut  filius  patri ,  vxor 
marito,  vcl  e  conuerfo,res  furto  fubtrahit ,  &  locus  eft  actioni  rcrum 
amotarum,/./.  D.rtrumamot.  vbi  Bald.  &  Bart.cxtcndunt  co,  vtiudex 
cx  orficio  ctiam  criminalitcr  ciufmodi  pcrfonas  cocrccre  poflit,  ne  ta- 
mcn  vita  ipforum  in  difcrimcn  vocctur,lcgcs  cnim  ob  (anguinis  con- 
iun&ioncmmitigantpoenas,/.j?».D.<fr  rtttptat.Dtmhud.mpratl.cnnt. 
c.t/o.  v.21.  ct/mftq.  Danarus*.  htb.if.  Quidam  autcm  furtadomcftico- 
rum  grauiora  cfl'e,&  ca  non  leuius,fed  acci  bius  vindicari  volunt,mo- 
doflntqui  vcrefurtumdclinquunt,«r^.5.  ittmLtxtkliaf.Inft.  dtpubU 
iud.vbiWcCcnb.&tnparat.dtfurt.nu.  S.l.fiu cui.7.1.  rtjpicttndum  21.$. 
furta.C.depcenir,  l.ltttrbmo.  Vtrf.  vt  autcm.  D.  dt  acq.rtr.dom.  Clar.$. 
furtumnum.  22.  Proditionis  cnimfpecicm  habct  crimcn  furti,quo4 
adomcfticis  pcrpctratur  &  a  famulis  quibus  omnia  committimus, 
ncc  peftiscapitalior  cft,  familiari  inimico,r .  ft  teimuut  3.  dtfttnft.  Siqui- 
dcmclandeftinis  acdomcflicis  fraudibus  faciic  quiduis  pro  negotii 
oportunitatc  ficri  potcft,/.27.  C.  dedanat.  P.Frider,  lib.  2.  dt  ntantU 
tap.  13.  num.  29. 

^Acitones  pro  furtocompetentes  funt  varu^ 
*Datur  enim  ad  exhibendum  aclio  ,  <vindica- 
tto  ,  condittto  furtiua  ,ifem  afiioncs  pcenales 
furti.  HtccjUAripoteflifidebitorcreditorifuo pi- 
gnm[urrtpuertt>  &  furti  a  creditore  conucmiis, 
pa  rat  um Je  dtcat (cluere,  num pcenaliaclione  libc- 
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rari  debeat?<tA.Jtcm  an  fur  pcena  ordmaria  d u  - 
plh  &fwulpcena  extraordmaria  crimmahpu- 
niripofiit  ?  B. 

\.  Nos,cumaclionepc*naIi  nihil  communc  cfTc  rcipct  fvquu- 
tunx,  v crius  contra  Bart.  *dt.  fi  dtbtur ,  D.  d:f«u.  putarr  us.  ldrtKjtt* 
inpropoiito.furtiaftioncdcbitorcm  oblationc  hbcrariautfoluno- 
nc  non  poifc,  nc auidcm  ii  iuflu  iudkis  exfoluat :  at  omnimodo furtl 
rcenaminfcrrccogs.ndumc(rc,§.i/iW^^J'^^^/.  Sedcnimcum 
fubtrado  pignorc  crcditori  conftitutum  fit.furti  nominc  pccnar» 
cxi^i,quaIucrocrcditorisccdat.'.  <<7  0 a  '>''•  ^/"«Mnciuilcfuc- 
rit  iniuris  arbitrio  politum  cffe  ,creditorcm  lucro  fuo  cludcrc  vcl 
fiaudarcpoflc,&feipfum  conftuutar  pcena  fubtrahcrc,^./. /.  P.  tt 
m  t>i4t.  md.  mut.  nu.f.fl.  t.Pt*.  D.  fiHuu  omtfi.  f*u.  tefl*m.  quandnquiiic 
iniquiiTimusn  eft  cx  alrcrius  litigatoris  conditionc  vcl  factoc.uiium 
ficridcteriorcra  altcrius,/.Ji/Vr«w  butdttMrm  >D.  tofa&tmf.f**- 

fript.Vwd  1.  q  i/.  0*         n       .  , 

B     HocncgamiiscumScKncidv'.^5.iii>ww4.I^'f.  dtmvir.tr 

i«$.Ubtrum.  mfi.  nd  l.  A  ,utL  Cuiat.  #.  9*f.j?  t>t> !.  vuiuC.  fi«  tndt,  ;'■  '• 
irimm.  prsitJ. fc  *  D. dtfurt. /.f «*J  Situtufi  on-uitum.Udr  .  10  •  Rart. 
&Di  y\dcum€Gomtiz.3.vW.j.*  4-  & omnino Rol.a  VaUe.<**/. 
,  wf,  2.  auuett.  t99f.jf.HM. 3.  Qujd  fifcsfurtiua  aptul  fureminuenta- 
ttir.&isiiudicc  ad  mortcm  condemnetur.tunc  rcs  furtiua  non  nd 
ffcum  fcd  ad  cum  cui  rcs  fubtracta  cft.pcrtinct,  tre. '.  (t ,  **: .»« 19.  D. 
^f4#.r>?J/f"«.rri/.vbideciditur,cxpulfisholt«busex3gns,c1no  mw- 

pcrunt^dominiaagrorum  adpriorcs  dominos  redire ,  &  non  publi- 
ciri.Et  fanc  quta  dominus  nibil  deliqutt,  ncc  cttam  proptcr  dchttum 
furisrmniri  dcbct,/.,«-<iw*.C.*  p  Et  rci  furtum  vcndicatur  a  quo- 
1  b.tpo{rc(Tore,etiamnec  refufo  pretio.$  fii.in*.»*.  Untmtmg 
^,OlC.dcf4tt.nonCo\umci  imo^s  furtiua  cfta rorcemta,kaeV 
re<a1iena  pienori  djtifi:,  •  C*  tttmm  W».<Ut.  vbnn  tcrmin 
Koppcn.*       .*»  \lciat. r^./.^  .w..      ««.  ^.GothoF  . 

Minicll  <*»fM*  Nat,  wtf».  j«.  i/.  Addc  WurmC  ut.  d*  tt,t.  vtn- 
dit.litr.i.QP,**' 
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aAflio  dupli  vel quadrupli  bodte  in  vfu  am- 
pliusnonefl:  Sedmoribusnoftris  tottus  Cjer- 
maniA aliarumcfe  Trouinciaru^te/f  cjex Qonfltt. 
Carol.fures  corporaliterpcena  laquet  pumuntur, 
fiquinque  aureosvngaricos  furattfuerint ,  qu& 
pcena  an  tquitatcnaturali  tnmtatur?  qu&rttur. 

Non  pauci  antrh.ic  fucrum  ;8c  adhuc  hodic  rcpcriuntur  quibus 
nimis  durum  &iniquum  vidctur,  (  beiufraodi  pccuniam  mortcho- 
nuucm  mul<5tari  cum  ncq;  legc  Moyfis,ncqHcgibus  antiquis  Roma- 
norum,  tam  ciuilibus,  quam  prarrorjis  pcena  mortis  in  furem  ftaruta 
fir.prjetcrqu.im  qnodRomani  furcm  nociumum,cui  lincpericu'o 
parunon  poiict,vcl  ctiam  diurnum.teJo  tamcn,hoceft,quibufcunq; 
armis  fc  Jcfcndcntcm,tmpune  occidcrc  permiferut.  Et  fane  inter  dc- 
Jictiim  &  rcen  im  proportio  cfledcbit ,  ita  vtin  quoqmspeccet,  eo- 
dem  etiam  puniatur :  vtautcm  ob  rtm  corruptioni  obnwxiamfurto 
(l  btraiftiin  homo  vttji  aroittat.qualis  quarfoproportio ?Cum  horoi- 
num  c .uifa,totu*  muadiis,&onnna,quxineofunt  crcata,fint,  vtlo- 
quuntur  Stoici:  La&antiusM  7-CumhominisIiberi  nullajeftimatio, 
cum  hominiscumbonis.  nulla  litcomparatio,/.  huicfcnpiurx. §.fin. ad 
L.  dquil.  1. 1.  $.ftdiit>nfrfor  6#i»<t,p,  at  bt^uutdetfcttunt  ,/  IbtrtM ,  /.  nontfl 
firttniu  §  t*fi*itt,&  tbi  Dr!.  deRtp.  lur.  Cum  arque  fufpendatur,qui  50. 
vel  100.  quam  quialiquotmilliaaurror.abftulcnt.  Thcoph  §  im gw- 

.1  ii.dttttttlSit.Gent.  yctwl  loach.  Steph./tA.^  detwt\d.Gf*c.<.7. 
n.  6  Sicobdefrnfionem  vitaeinfidiante  1  Iicctintcrficcrc,  /.  i.%.vim  vif 
D  ■■  vi&vi***n*t. '.  1.  C.  v-<de  vttl.vtvim,D.de  /.  {*  j.Nunquiditidem  ob 
dcf  nfioncm  bonorum  faccrclicet?Ncuticjinm  :omnes  enim  lcges 
txpri  Ge  Jccorporis  nonetiam  bonorum  dcfenlioncloquuntur,  vc 
itw.  1.  <\.  9  probarum  dt.  Non  fane  inficiari  pote(l,crc(centijbus 
d  !»<ftis  exafperancias  c  lk  pcenas.  Si  id  modo  codcm  gcncre  pcenae 
i\ ir  vtfcilic  t  rcddant  rtires  duplum  ;  triplum  quadruplum ;  idquc 
facrxl  ripturart  trctc«»:if  nraneum  &  peccatum  alias  non  reinitta- 
tUO  iiift  ablatunucftuuvUur  *r»      R  <>.  lw.  w  6  Siverodi- 

Oo    2  xeri|, 
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xeris, ftires farpiffimc cflfc paupcrcs,  vt ncc fimplum  quidem ,  nc  dum 
duplum,quadi  uplum,atit  plusrcddcrcpoflint;Tuncc6pedibus  con- 
ftric*los,taboribusadJiccndos,  ad  remos  dimnandos,diccmus.Sic 
quoquc  Romani  ctiam  ob  snalcficii  fummam  atrocitatcm,non  facile 
cuipiam  vitam  adimebat ,  fcd  potius  reospfjcns  feruos  feccru nt,ac  ad 
opus publicum, vtputa  ad Mctallum  ,Iapitlicinas,cV:aliaconderana- 
bant,  vt  vin&i  faccrent  opus  ibi,  vcl  perpctuo.vcl  ad  tcmpus,/.  m/um- 
lium.  $.  Diuut.  D.  dtpot  ut  I.  7.  §.  *d  temp  >,  D.  de  inttrd.  &  relegut.  Arqttc 
ita  mcrcedc  coducereopcras  cis  operarios  non  ncccfium  fuit,  cx  quo 
maenaprofc&aeft  Rcip.  vtilitas.  Etlanemaior  rccnaeft,  fi  damna- 
tiinopuspubhcum,vtperpctuopcenaiuDcant,  qtia:  rcliquismaton 
cxcmplocflTctjvndetamen  clucctmaiorarquitascVnaturarbcnignitas, 
dum  fontcs  in  vitaconftituuntur:Im6  dum  fic  vinculis  conftncri  iti- 
xtaprxccptum  Apoftoli  Ephtf.4.v.27.  ad  laborcscoguntur,&trao- 
quillitati  publicac  &  furibus,qui  facpius  laboribus  fracti  ad  frugcm  & 
meliorem  vitamrcducuntur,confulitur.  Sed  quid  ?  fane*  nil  profici- 
mus:  Inuctcrata  rc.  ha?c  cftconfuctudo,  quz  prolege  cuftoditur,'.  dt 
quibm,D.  d<LL.l.  2  C.  ijuafit  hngtconfuttudo,  &  tbi  Dd.  Confuctudo  Ca- 
roli  V.  conftitutionc4rfi'.//7.  confirmata,  &  proptcr  frequctiam  de- 
Jitftorum  potiflTimum  introducra;  quod  ius  licct  durum  videatur ,  to- 
lcrandum  eft  proptcr  delictum  cuitandum,  /.  Imperatotts  /,\  m  /S f-.  D«  dt 
foAifiMr.Etquidc  hodiccum  maioradhuc  fit  mahtia  hominti  ,  quam 
o1im,ccrtcctiam  maiorratiocft,  non  mutanda*pccna:,vtdclint]ucn- 
tibus indulgcatur,  iuxta  ca qux  tradit,  Buld.  tn /.  fiquu rton  dctm raptrt. 
C.  dt  Epifc.  &  Cltr.  Ebcrlunt.  tnhcodmmri ,  wij,  Pra  fcrtim  cum  ttiam 
aliisIcgibuSjhocdcliciumcapitalitcrpunitufuifle  animaducrtimus, 
f*ot  l.ptn.  D.dt  condicl.cauftdtf.  l.tnttrdttl.j6.§.quibtTtmtl.fii.  D.dtfurt. 
Nj«.  124.  (.fia.  Gell./i*.  tt.Ctf.iS.Ctnfiit.  Frid.  fub  ttt.  dt  pac.  ttntnd.  & 
eiut  ritUt.  §.fi qttk qttinqnt  tn  vfib.  ftud.  Atque  confuctudinem  hanc  x 
quitatenon  dcftitui  dici  pofTet,fi  vcl  animuslatrocinandicurnani 
mofurandiconcurrat,  vclfurcsfiut  plane  profligatiffimi  &  perdi- 
ti/Timi.Proindcaltcriusnonerit  de  furibus  Iegcs  condcrc,fedcon* 
ditis  parerc ,  vt  Auguft  inquit,nec  de  lcgibus,fcd  fecundum  lcges  iu- 
dicandum.Etfruftralegcsfcribcrcntur,  fiiudicibusabillisrcccderc, 
cV  fuo  arbitrio  zquitatcm  fingcrc  liccret,  vt  refcrt  Ben.  Stracha ,  m  tr. 
dt  mtrctt.'  t.ouw.oit in  caufis  mtrcstotuproctdi dtbeat,m vlt.pdttt tx  Etbict 

D.Fhi- 
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D,  Pbilif>p't  vide  Zaf. in  §.  ex  mal  ficii*  &  ikiH.  Iaf.  ti  j.tumfeqq.  lufi.  de  acl. 
Couarr.  2,  var.  rtf.  9.  num.  7.  Menoc h.  2.  de arb.  iud.  quijft.  cafu ,  29$.  Ca- 
rol.V.inconflit.crimin.  arttt.  /f7'Cumftqq.KoLivaUctconf.fi.mim, 
j.tumfeq.  Mollcrus, iufemtft.hb.t.tap.37.  Ncq;  hictam  infpicicnda 
rcs,  qua?  furto  aufertur,quam  malum  propomum  &  ipfa  violcnta 
dclictiqualitas,  quatcnusnimirumipfa  communcm  falutcra&pu- 
blicam  vtilitatcm  lacdit.  Wcfenb.  tnparat.  D.defurt.  num.  t+.  Hart. 
Hartman.46  tpping.  deactufat.  tap.  8.  Caluinus »  tn Inftitutionibus ,  Mar- 
ty  r.  tr  l^u  Theoleg.  ad decalog.  &  in  cap.  12.  hb.2.Samue'tut  Philipp.  &  Stri- 
gc\.  m  loeo  de  Mtgiftratu ,  Danarus,  mEibit.lib.2.tap.ij.  Alitcrtamcn 
icntitThcoph.  in$.r.  lnft.de  iure  nat.gtut.  &tiu.  Ncuizanus,Mj^i!uf 
nuptialtUb.  t.num.69.  Paris dcPuteo ,fxper tonftituit.  tridcrici.Anau- 
tcmimpubes,  vclpupillus  obfurtum  vclaliudcrimcnpuniri  poffit, 
vidc  fupra  cent.  t.  quafi.  pt. 

VI 

Quod  cum  tta  efi ,  de  eo  tamen  adhuc  difyuta- 
ripotefl,  annoncadaueraeorum,  quiob delicta 
punitivelfujpenfi funt  > terr& fwt  concedenda  & 
mandanda  ?  A.  Jtem ,  an  rupto  lacfueo  de pati- 
bulo  cadens,  iurendhuc fufyendipoftt  ?  B. 

A.    Cadauerafufpcnforum  &punitorum  fub  vefperam  dicitol- 
Icnda clTc,  probatur ,  Deut.  21.  verf.  vlt.  PfAln .  79.  vtrf.  2.  Gett.  3.  verf.  19. 
item ptrl.  obnoxios  u.  C.  de  relijr.  &  fumpt.fw.  t.j.  §.  7.  D.  de  jep.  viol.  I.  i.D. 
'ecadiu.puntt.  l.fin.  C.  t od.vbiWefcnbcc. /  Qectutni*.  Et  pccna  mor- 
c  finitur.  /.  defunclo  6  jf.  depkbUc.  iudtc.  1. 1.  C.  Si rtus ,  velau .  mtrt.futr. 
t  cjucmadmodum  atrox  &  execrabilis  in  Politia  Mofaica  fuit  pcena 
crucis ,  vt  haccruenta  palfionc  hominis  extcnfl  &  dilaccratiin  crucc, 
ipfc  Deus  quod.immodo  Ixdi  iudicabatur,  ac  maximc  fi  diuautad 
fuiconfumtionem  corpusrcmancrctfufpcnfum,cocnimDcoinfcr- 
ri contemptum,  vt  Hcbraorum  Magi ftri  tradunt,  Lxodi  12.  fufocn  fio 
hominis  cnim  in  crucccft  vilificatio  Dci,  aiunt,  idco  quod  nooili/fi- 
mam  hanccreaturam,non  adcrucnttmdifira&ioncm,fcdfuiimagi- 

O  o    3  ncm 
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ncm  Dcuscondiderit,  qua  v  \\\d  c  ^rp ns  itacrudeht :.  f  iTi  <umTn 
crucc,  vcconfputt  fccrcc,  tnkge  nullo  mo  lo  permitti  potvrat ,  fed 
codcmdicacruc  atif.renduni  ei  u,  vtin  Hfloria  PaffioMsdcChri- 
ftoitidemLgimus:  Idcm  dc  hac  nortra  quaenSone  dicendum  vidc- 
tur.  VtdcCuiac.  iti.nnf.t.  vtdcfunctoi  am  cadaucracirca  vefyeram 
tcrra?  mandcntur :  curn  ctiirn  ommuin  gcntium  moribusconfcnta-. 
ncumcfl.nccaJuiera  punuornm  rclincjuanrur  infcptilta-  Cic  r  n 
\>rrtt»i.  £t  vcrehorrtbtiecltfpe&acuium,  homincm  videreinfcptil- 
tuin,arp!um&  humanurafcpchre.  Cic. /,  T  /I.  videCou»T  t.nf.i. 
nw '»..,.-  Clar.  qutftUit.-nufihi.  Gouutz  3.  itf.14.  >ivn>.8.  W cfenbcc. 
$n  /i*r«/.  O,  dtt*d*u.  9'tf:,  ty  *r-  Ouou,  hid  Pi  jrri  rea  ciufmodi  cadauera 
ac  cminfi;ittnt,pra;r  ri-untibu.spraTurtim  uuilicribu-  grjutdis»  no- 
cmt, aliji]; iiiconunodapiriuntfpcctactilairlatctra.  Vtuc  plura  a- 
pud  I  lurhard.  Spcckii  m.ctnt. f-tp.j  vhi  n^timfi.p^cedtr.t  ,J.mo- 
uctillam  nnaruiQnem ;  An  mcdicisadanatomiam  cadaucra  honcH^ 
concidipom  u?  tt  poiTeccrtis  ritionibus,concluditcumClaro,  i9 
.  q*4ft.*umcr.2  Gonutz.  Li4>  Mcnocn.  dt 4rbit,  md.oucfLhb* 

f.Unt.  }.  (dfu  iSj.  nwnit.  10  Wcfcnbcc  d.  Utv.  Ncbcl,  dff.  9.  in.  6* 
1 t.  I\ 

B  Adfirmamus.  S  ntentia  cnimfuum  dcbrt  fortiri  cfT- ftiim, 
1o\  ui.  O.  de  rt  tt>d<  *t4.  At  li  fur  ruptu  laquco  in  terram  mcidat ,  tu  c 
itcrum  fufpcnJatur .  fcntcntia?  latar  non  faturicrct,  cum  mortis  pce- 
nam  n  m  p.ifoluat,  iff  nid't  iitift.m  rtncfc  rem  J  btn  jum^o^fmc* 
br.jt  dum  adhuc  viuit  ncq;  accidcn*  hoccafu  vitiumtcnori  fcrt» 
tentiar  qutdquam  prxiudicarcpotdt.  Clar.  §.  /S*.  n  Ma- 

fcorn.ti*  ,ur  jd  it.nnm  Cagnol  ■»./>'Wi'"v'f  '(-w  Uo- 
mctz. ;  v-4? ,  uf.it,  Bocr-  rf#  i£  //7  rumw.  iS.  Decius,  in  l.f^uo  d/>i- 

/f«r«r,4«r«£.<irr.  Wcfenb.  mpttr^t.  l>.«<  /  a  k,  num.p.  Aiciat.  ^.pr^ftrmt. 
4  4-  %  ftni.6  Hraqu  ell.4< ■  it-  it  ttmp.  jv  . 1 /  .  Huic quarftioni  vicina il- 
lacft  ;  an  damnatusad  moitem  tn  matrimonium  puclljcpctcnticon- 
ccdiaiudice&libcraridcb.:ar?  c]uoditidcm  nrgamus,  vtftipra  ctnu 
1.  f*ifl  7/.  propultrumcli  Hac  cnim  fpevilibusacfcclcrofishonu- 
DibusfnffuJtistfcmpcrdclinqucndioccalio  darctur  ,quam  non  mt- 
nus»  quamipfa  dclidabonuslcgislator  rcmoucrc  dcocc ,  §.  t.l-fl. 
4*  oh'  j^4f.  qu*  tx  9*4/?.  dtitti.  §.  /<df'f/f  crtdiU  8.  vtrfi'.  vndt  ttlud,  l-ifltt. 
4t  ebltgMt.  9Ut  tx  del  tlo  rtnfc.  Vafq-  iUuft.  qwtfi.  4-8  numt>.  ij.  Q\  \r. 
J.  fii.  ^dfi.  yf.  Ggract^,^  d$U8v,  t*f%  //.  nuw.jj.  ywfit.fmMm  »4/*.  viu 
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ilh.dquxntur:  Mnrctrix,fi  vclit  nubcrcciquiad  fuppfirium  ducc-  * 
l>atur,aii  fit  audirnda  ?  quod  itidcm  nrgntur  Hocobiteraddo:  Tol- 
leiabiliorcm  cftl-furem.quam  M',ndaccm,^w«i/rjt4^. Quoniam 
mcndavtollitmaximampartcmimaginis  Dei,  idcft,  vcritatcm.  Et 
DKnuacium  fouctomniaalia  vitia  proptcr  fpem  impunitatis. 

VII.  w . 

fommode fubijcitur:  An pcena  furti,  ob  vni~ 
cum fimplexfurtum  magnum  y  imponi  debeaf  ? 
A.  Jtcm,cum  conjiitutio  Carolina  tria  furta  di~ 
Jlindaexigat ,  anctiain  diuerfts territoriis per- 
petrata  computari pofont?  B.  Jtem,  an  repertus 
occultu? &Utesindomopoflitfurtiaccufarir  C. 

A.  Non  dcbcrc  imponi.veriuscft.  Nam  mortUpccnaobfcljtu 
reitcrationcm,rrcqucntiam,  &confuctudincm fmc  habtium  furan- 
di  furibus  irrog.uur.^/.  tnauth.  (£dnown,ure^tTf.f*fli%*bitut.  C.  Jtftrutt 
fugtttuu  :  Q^x  ratiocommunitcr  'approbatur.  Atcaratio  in  vni- 
co  furto  cciTat,ac  proinde  eaipfa  pcena,  4*4.  i . « <jf >nte,4ettg.  tur.  tr.  6. 1. 
td  ^tTtb  %.ptntV>.  itiHT.?*tioiMt.  Ei  jjmpicx  furtum  pcr fc  nunquam 
fuit  capitale,rff  LL.D.^r  C.d.  *utb  Sttirouoxutt.  N  ml.tj4.>  .vit.tit  ttt* 
D.&  C.  defut.  ldcij  Carol.Conflitutioncvw^f  (,i6r  corrc  chim  non 
yidctur,  a>g.  I.  p» (tciptttiut T  c.  dt  4  y^/Zf  .  M<rnoch.>.4f*i  »qt  tfittnr.^ 
t*\u 2yf.;utti  7.  Bocr.  dtaj.  zof.tiuv,  2  tjrduti.i73.nunt,  vit.  Gomctz./. 
tffoL  f.num.7.  &  ibiSoarctz.  Clar.  mm,  wtrf.  StJt-ip  o,itte,  phtdtttt 
h  nc ftnttnixtm e(fe itqvtortm.  PofTe  tamen  profadli  circumfLm;a  iu- 
diccm  pcenam  arbitrariam  cxtcndcre  vigore  ,  d.  <»>"  .  \6o.  viq;  ad 
mortcm  naturalem  non  inficiamur  pcrea,  quartradtt  M  iioch./»?.  t4 
tr\    urft.fu      Fachm.  9.' '*rr.?/. 

B.  Quo(i putamus    Quia -l!a  delifraal.bi  coHmiiTiapcrauant^k 
if}»ul  tertium,  vt  pro  co  pol.it  condemnari  a<!  mortfcm  •   Et  licctB 
iudex  non  pciTit  dc  pr»n.i«,  furiisalifoi  commitu  pr  ncipaliter  iog-^^ 
nolccrc  ,  tamen  incidnitcr  potcrit  quoad  aggrauand^m  |  ccnam 
huius  tcrtii  fmti,  ciuia  cx  ratcratiobc  &  frcqucotu  dwliaqt*<^<H 

angctux 
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augetufpccna.Gomctz,*.  var.rtf.S.  num.  £.C!jr.§  futtnn  %*rume'.  10. 
Mcnoch.  2,  atbit.  quafl.  ctnt.  4.  cafu  297.  num.  ij.  Bart.  tn  l.  ft  cu  ,  %.fin.  D. 
deaccufat.  Couarr.  2.  var.  rtf.  10.  num.  2.  Decius ,  m !.  bona fidu  dt  rtg.  tun, 
numer.  f.Vigel.  m  Metb.confttt.C  avol.  cap.S.Cwftttut.  EUflor.  pag.  4. 
1.32.  Boer.  dtctf.2oj.  Diflf.  Soarctz.  inrecept.optn.  vtrbo  futrum.  Viuius  , 
ctmm.fent.verbo  tuAtx domictlij  An  obfurtum  commiflum  in  vnotcrri- 
torio  fiue  iurifdic"tione,  fur  poflit  puniri  in  aliaiurifdicYione  fiucalio 
territorio,  in  ouod  rcm  furtiua  importauit ,  cui  iurifdiclioni  ipfe  fur 
non  eft  fuppoutus,ncc  rationc  iilius  deli&i,  ncc  rationc  originis,  ncc 
ratione  domicilii ?  quzritur.  Negat  Bonifaciu s,  tn  traft  dtfurt. §.  con- 
treclatto,num.i6.& feqq.  Curaeoipfo.quod  tur  rcm  fecum  portat, 
non  vidcatur  vellenec  po(Teiurifdictionem,deIocoadlocumproro- 
garc.  Vide  lib.  1,  dt  iuruditt.  cap.  2+.  »•  4.  Addc  Boff.fir  de f  nt.  num.  iS. 
Vi^iens.informainquifitionh,  tnverb.  comte£Undotnumers  Difl  Bartol. 
inl.  ftaddutlay  C.  dt  jfurt*  &  inl.fedr.ec  Ugttdtm,  D.  dtcondtcl.fuit.  confcr 
infra,  quafl.  16.  Adde  Fachin.  9.  coHttou.  19. 

C.  Non  polfedicimus.  Licct  cnim  animb  Eurandi  introicrit, 
cumres  alicnas  nondum  contrc&arit,  fedtcnetur  a&iont  iniuria- 
rum ,  vcl  de  vi ,  fi  pcr  vim  intraucrit , L  vulgaru,  §.  qui furtu  D.  dtfmti» : 
Potcrit  tamen  ctiam  cxtraordinaric  puniri ,  /.  (accoUrij,  D.  dt  txtraotd. 
crtm.  Schneidw.  $.  quadruplt.  Infl.  dt acltontb.  num.  4»  Hoc  addo.  Furis 
anteexcutioncm  morientiscadaueradhuc  fufpendi  non  dtbere,pce 
na  cnim  mortc  finitur ,  /.  6.  dt  pubitc.  Clar.  §.  fin.  quaft.jt.  nuni.  1$.  Et 
furtircum,  apud  quemrcsfurtiua  inuenta  fuerit,  praefumendum. 
Clar.  $.  furtum,  4.  Item  cmentcm  rcm  furti uaro  tcncri ad  eius  rcftitu  - 
tionem,fi  vcrusdominus  fupcrucncrit,  l.mcrutlttn,  ibiGothofred. 
C  b.  r.  Clar.  d.  §  num.  26.  non  rcddito  ctiam  prctio,  Vidc  Moller.  Itb, 
j.fcmtft.cap.  10. 

VIII. 

*De  condittione furtiua  tngens  efl  difeptatio : 
anea  aduerfus  bcredes  mfoltdum  }an  <vero  qua- 
ternts ad eos peruenit,detur  ?  A.  Et  an  ea  condi- 
ttione  teneatur  i$>  cuim  ope  confdio  f urtum  fa* 

jtfumefl ?  B,  ~/        ,:  1 

A.  Paulus 
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A.  Paulus  LCtus,«/.£w«rjriir,/;.^fl%.^'4^.cxCa(riifcntcn. 
ttaelcgantem&  ad  propofitam  quarftionem  valde  accommodatam 
JifFerentiam  conftituit,  intcr  eas  a&iones  honorarias,  quar  rei  pcrfe- 
cutionemcontinent,fc  carteras.  Quod  quae  rei  perfccutionem  ha- 
bent, & poft annnm  d nnu r , & aducrfus hercdcs in foiidum |  Ca? tera? 
vero.neq;  poftannum,  neq;in  hercdes,nifi  vtiislucrumextorquca- 
tur.  Etu  autem  condi<5ti«  furtiua  ciuilis  non  honoraria  a&io  eft» 
cumtamenrciperfecutioncmcontineat,nec(Itpcenalis,  Lfi ptofurt9 
§.  2.  D.dtcundi8.f*rtiUdt  dici  non  poteft,  cur  non  aduerfus  heredcm  , 
in  folidum  dariiebcat,  qucmadmodum  cVhonorariza&ioncs,  quae 
r».m  pcrfcquuntur,quibus &in co fimilts cfr  quod anno non  finitur, 
vt  pcrpetua  cft,ficut  carterac  omncs  ciuiles  aftioncs, /.  fi  mulitr  2/.ybuc 
uQio, 0.  rtJ.Awot.  §.  flt. Uft.  dt  obltf.  tx dtl.  Faber.;. conu&.i.  vbi ad  c o n- 
trarias  Ieges  rcfpondct.  Hart.  Piftor.  /.  efufl.  ij,  uum,  t.  Gometz.  /• 
rtf  i.  mttn.  //.  &  t. rtf.t.  uum. //.  Wc fc n b cc.  m ptrat.  D.  de tuudicl.  furti- 
uj,  num.  7  Vu ir. 2. lttrifr. if.uunueo. Donell.  is.cumm.tf.  iu  §  fie ttd%, 
1-tfi.  dtadiomb  Fachin.f.lfflfrf*./.  DilT.  Cuiac.  7-  obf.  37.  &  ij.obf.  /7« 
vbi  /.  9.  0.  deconditl.  furt.  veramclTeiiicit ,  fi  lis  cum  dcfun&o  conte- 
ftata  fit,  vel  rem  hercscontre&ct.  Raruard.  inl.sg  it  rtg.  tur.  Vacon. 
de  Urtt. 7?. num.  +.  Circacondi&ioncm  furtiuam autcm ,  acquiefcit 
idem  Cuiac  priori  &  communi  fcntentia? ,  iu  tecxtdttoUibm  ddttt.  C.  ex 
deUtu  drftt*Moiun>tnttpeT  *4r*,vbietiam  communem  fentcntiam  fccu- 
tus  cft.  Sanc  adionem  rcrum amotarum  dari  aduerfus  heredem, 
quantiimadcumperucnit,^mr^r^r./.r/f.C.rfr«w«r.  Condictio- 
6«n  itaq;  furtiuam  Iicct  difcernereab  a&ione  rcrum  amotarum. 
Quod  cjuodammodo  imputari  poffit  marito,  cui  res  amotar  luht, 
cum  adu  trfus  coniugem  co  nomine  non  cgcrit,  cum  ab  ca  rcs  amotas 
fuill e,  venfimi  itcr ignorarc  non  potuerit :  At in  cztcris furtis non 
itafaci.'c  fciri  potcft,  quis  furtum  fcccrit,  necquidquamimputari 
eiqmaduerfiis  vcrumfuremnon  egit.  . 

B.  Condictio  furtiua  datur  propter  factam  contrc&ationcm , 
adeoq;  proptcr  amotam  pofTciTioncm,  Lfiprofnre  7.  §.  vlt.l.qutfurtun>, 
16. 4.t  t  §./fc  %t*fy  atflretu,  t4.  Inft.deucl.  Cum  itaq;  quisnudum  confili- 
tum  dcdcrit,  ncc  fccutaeft  contrcctatio,  faneca  condi&ione  non 
tencbitur ,  /. /tf  L  62.  dt furt.  liconfilif 47.  de reg,  lur. Lfiferu.  §.  fiquudd  U 
AqutL  $.it,  luftupd.  Sanc  fi  &  confilium  quis  dcderit,&fecutacontre- 
ftatfo &9Lfiuuk9$.ntftifdtfuit**\\t  opem &  confiiium  fimulpraifU- 
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terrtjtcBebiturfimilitudincfuppltcij././o.^.^/.^././^.m^r././^.^yf^f. 
1.6  M  condM.furt.  Chr. §.fi  7.ijutft.M.&  oo.Gomctz.zMr.rcfoLj.num.vlc. 
Godd  ml.Jtpe ss* num.i?>  dt  wb.fign. 

IX. 

pcnpina.  Furto  rapina  maximefimilis.  Hicillud  in  du- 
bium  vocatur :  Cur  manifeftus  fur teneatur fal- 
tem  in  quadruplum,  in  quo  ipfa  res  inefi:  Raptor 
<vcro  mera  pcena  tn  quadruplunu  ? 

Manifcflus  tuf  cpudruplum  cum  re ablata  intert ,  raptor  tripfu m  > 
l.ex  mah fi'is,  D.  deael.  cjuid  ita  >  cur  leuius  .punitur  raptor  qu am  fu  r  ? 
An  quod  furpotuitdominum  laterc,  raptorminimc,  vntfecx  furt  ;> 
potuit  damnum  domino  infcrri  ,qui  nifi  noxium  dcpr.Thcn<iil!Vt  7 
ncfciuiflct  aduerfus  quem  ius  fuum  perfequcretur  ?  Quapioprtr 
cum  vtcrcj;  manifeftus  fit,grauius  fur  cjuam  raptor  plc&itur.ln  fcn  • 
tit &  dicit.  Alciat. adl. SUneUut  ig. de  veTb.ftgn.  Fabcr  huius  rt i  r.ttio- 
ncmdari  poffe  negat f*fuxtat/.nonomnium9  D.detegfb.  Pratterea  ijuia  dc 
rapina  non  tantum  vi  bonorum  raptorum,fed  ctiam  furti  agi  potc/t» 
iuxta, Lf.D.vibo^rapt.&i.fiqMUifS.D.de fHtt.itemyl.fi rtndidero^.  '*r.-- 
ptor$  D.defurt.  duriorem  ctiam  confequentcrraptoris  conditioncin, 
vcl  ©b  hoc  cffeputant.  Wefcnb.  lwft.h.fjr  tnparat.c.d.  nvm,  6.& 7.  vide 
Gui2cMb.27.0bf.  2o.&inpara}.C.tod.&ip.obf.  12.  Addc  Vult  *A.tit.2w 
lrift.lib.  4..  r.uw  .13.  Hodieha?cpcEna  pratoriavfu  atr.pl.  in  non  ftrtia- 
tur,fedagiturregu1ariterad  pctnam  gladij  ^)a^<tid)Wcr^nun^ 
tU.126.  Num  furtimanifeftia&ione  re&e  raptorconueniri  pctc/1  ? 
Adfxrm.t.So.  §  3.L2S.  D.defurt.Borcr\oh.adpr.  Inft.b.t.  &ibi\Crcfcn- 
b  c  c .  &  tn  pmar.tod.  Cu  1  a  c.  f  ti  parat.  C.  e  0  i.  &  l  \b  .6.  obf.2. 

Vtditerqmritur:anPrincipes,comitefue,  c. 
adcujiodtam fuiterrttorij  edtenus  tcneantur ,  <vt 
ob  damnum  a  raptoribus  illatum  >  obligatt  fint 
tranfeuntibus  i 
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Quod  aclfirm.  intereft  cnim  vt  malis  hominibus ,  prbujncia?  ca- 
rcant,&  viaepublicaealatronibus,furibus,plagiariis  noninfcffentur> 
I.3.  tnfin.  LcongruityD.de  effii.prafid  Et  ideodifpofitos  militcs  fiationa- 
rios  debcnt  habcre  principcs,ad  tuendam  popularium  quietcm,&  ad 
refcrendum  fibi  quid  ubiq;  agatur,/.  t.%.qutts.  de  vfjtc.prafetl.VTbv.ajiQd 1 
fi  no  fcccrint,&  peregrinantibus,in  ipforum  principatu,ducatu,  co- 
mitatu,Baronatu,damnum  datum  fucrit  ipfi  ad  cmendationem  &rc- 
parationemdamnitcncntur:idq;tuc  maximeproccditquandoPrin- 
cipcs,duces,&c.a  pcregrinantibus.pcrfonam  aliquam,  tributum  vel 
pcdagium  accipiunt  pro  faluo  condu  ct.u;  fi  modo  pcrcgrinantes  ctia 
pcrviamreeiara,pcrquam  vulgoitcrficrifolct,incecfant,Eacnimfe- 
curitatcm  dcbct  habere,  /.  i.S.parutautem^  p,  debu qut  detec.  Bart.  inl. n$ 
qttid, D.de  tncendtotrwna.Ba\d,in  c.rmc.  §.  Marcbio.  n.  f.  de  bis  qui feud.  dare. 
Gail./.o^-/.Mynf/.o*/.7o.Beuft.//r  iuretur.n.tdS.Borch.adc.  vntc.  Q*4 
funtTeg*lia.u.i+  fjrf**q.Cxpo\lJ*feruit.Tu/l.prddu)Tumtc  4.^91  Co\cr.p, 
/  c  A  n  vcro  damnum  rapinse  hac  fpccic iu rciurando ,  pr obari 

polTu?  quaritur.  Qupd ncgat Koppen. dectf.37.nj3.fr feqq.& decifati 
n  /7.  AddcCail .2.ob  64.^.7.  &feqq.MynC /.#^7/.Oblataoccafione 
decocogitandumcft:  Mercatorcsaliquotdederunt  auriga?  merces 
fuasLipfiam.vcl  alio  vchcdas.Hic  aurigain  itincrc  a  predonibus  fpo- 
liatur ;  qua?damtamcn  bonaaurigaeinduftria  Lipfiamperucnerunt;^ 
i  xm  quaritur:  an/poliati  polfunt  cos,  cjuorum  bonalalua  perucne- 
runt  Lipfumconucnire,  vtproratafiatdiuifio?Etnonpoifc,proba- 
t\ir>p(r£f)Jf.  tnl.nam & (ei uuitD.de mget.geft.  Nifitamenaliudfitin- 
tcr  ipfos  conucntum ,  /.  2.  &  ibi  Paul.  dc  Ci(ir,ad  L.  Rbod.  deiacl.  Fabr. 
Arca d.dtctf. 4.  At  confcr,  voL  t.pag.  3.  dtfp.  3.  conl.32.  &  infquaft.  14. 
Ll.6.  AddcModcft.  Vidor.  pa^.  t.confil.  id.nutit.  9.  Kopncn.  dectf.  36, 
uum.17.  Sedquiddicendum?  aliquotciues  captifunt  a  latrombus, 
&  pro  redemtionc  ccrta  pccuniae  fumma  conftituta  eft,  foluenda, 
Intcrimvnus  illorumaufugit,  reliqui  autcm  pro  illo  ccrtam  pccu- 
niar  fummam  foluere  coacTti  funt ,  nunquid illc  cogitur  pccuniam  rc- 
ftitucrc  ?    Non  cogi  notat.  glolf  in  i.  nam  &feru.  D.  d.negou gefl. 
&  ibi  Paui.  dc  Caftr.  Niii  forfan  in  vinculis  i/lis  contra&um  fufce- 
perit.Fabr.  Arcad.dectf.4* 

Xf. 

^Tertia Jpecies  efl  damnumi^Hodfit  <veliniuri4  • 
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velabfytnturta.  T>amnum  inturia  datum  cocr- 
•  cetur  L.  Aquilia ,  cuiu*  tria fuerunt  capita ,  £x 
quorumprimo  teneturis  ,qut  alienum  hominem 
velferuum  aut  quadrupedem ,  quA  pecudum  nu- 
meroeftyoccidit :  Qutd?nunqutd & tUe tenetur, 
quiproprium  feruum  occtdit  ? 

Loquitur  \f.  D.*d  L./tqutl  de  feruo  alicno  quia  alias  vt  rei  fux  qulf- 
quctftmodcraror&arbitcr,/./»*«'»>*«</«i4,  c.  Mjtdst.  ,§.fi  ,i*ft.  i/  hu 
o«i  nntfut  rt/jtVw.  ctiam  quoadabufum;  itaproprium  kruumolirrt 
ctiam  fine  caufaoccidcrelicuit,  $.  lupotffldr^tnff.nj.  Scruoscnim  i  x- 
srquabant  maiores  pecudibus ,  dj  2.$,vt  tfitut.  Cum  hoflem  captum 
iurc  naturali  concriTum  ii c  intcrficerc,&fcruitusab  hoihbus  captit 
originem  duxcrit,  §.  !$*m sutrm  tx  te  l>  fi.ditur.  nnf.  Quapropter  cum 
hociudiciorcuscondcmnatur  damnumoccifoferuopropriodatum 
imeipfo.L  Aquthanon cocrcetur.non enimpotcftquifquam con- 
trafcipfum  agtrc,aut  (ibiipfi  condemnari:  Publicotamcn  ntdicio  i  x 
I.  Corntl.  isqui  proprium  fcruum  oxidit,  nonminus  acfialicnum 
feruum,authberum  homincmoccidiu^ct^accufari&capitcpuniripo- 
Xc(\y%.inp"tt^*tttv§,  f.tmm  t  x  i  o*ft>r  t't<*>» ,  Infltf.  ithuqw  \utvtUl  tn  .  ibi 
Borcholt.Wcfcnb  tValiiDd.An  caputprimum  lcgisAquilifrflrodu- 
cendum  fit ad  Aduocato?,quorum  tmpc  ritiahtigatorcs  bonam  cau- 
fam  pcrdunt  ?  atwbigitur  Adfirmari  vidotur,  p<r t.Httruu*  ifjl •  *l"fm 
2f-  b.tit.MynC<n$.pt*reti4t  <y  tbt<<..  Hotom.  clcj;  \i<  dicus  an  &  qua- 
lciiustcnt  aturdccMrafua.?trac3atHjrtm.Hart.JiiM»/<*fl  ob  .tp.pet  ift. 
Sed  quid  fi  pugil  hictindointcrficiat  pugilem?  Diftinguendumcft: 
Nam  aut  paiarltraa  (upcriori  cft  pubhce  pcrmitfj,  &  tum  116  tenetur, 
^uiavirrutiscaufa,n6autcmin.uria"damnudcdifrcvidctur.  Aut  pa- 
lacltra  no cft  publica.ncc  a  fupcriori  fuit  permi(Ta;& tuc  tcnctur  quia 
bocin cafu,iniurtaedamnum dedifircstftimatur,/.7.$.*.-**,L.  Aqu.L  .2. 
dt  »tt*t.  videDamhud  mprsxnrtm.  iw.S+  n.jt  Cartcrum  fi  cjuispcr 
•  lafciuiam  volens  iocari.altcri  damnum  infcrat,tenttur  a&ionc  in  fa- 
£tum ,§  f.d  ttfi (t  th'  A*i$el. infi.  dr oblig.ou*  •  x  Htl.  wj/I .  at  fi  quis  pcr io- 
cum  pcrcutit  iniuriarum  percutit,/tf /.iik</,D.oVi»Mrf.Hartm.  m  M<~ 
UiU.ob..i+.Pttt9t. 
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XII. 

Certi  iuris  eft,ailiones  ex  dclifti*  defcendentes 
contra  hercdcs  dclincjiucntis  nontranftre  ,nifivel  ■ 
Utis  contejlatione  cum  reofattn,  veleatenus  tan- 
tuwyctuatjenus  ad hcredem  peruenerit,  quodta- 
mcnnonhabetlocuminfurto.  Sed cum  quidam 
<vulneratus agcret  contra  reum  addftimationcm 
&  reftitutioncm  damni  fibi  illati  ex  vulnere, 
reus^  anteltte  n  contcftatam  mortuus  ejfet ,  quid 
diccndum  ?  dubitatur. 

Mouct  rcxt.  h  §.  butut  m  wbk.  Irfit.dtL.  Aqu  l  vbilmperatorvf- 
dctur  circa actionem  L.  Aquilia? diftinguere,  vtrum {altem arftimatio 
dam ni  illati, an  vero vltra eam  etiam  pcena  pctatur ,  & in  cafu,  vbi  de 
xftimatione.igitur  ,a<5tiones  exdeli&o  defcendentcsin  hcrcdesetia 
concedere, idem  'gitur  vidcbaturin  propofito  dicendum  Nam & in 
hoc cafu  vtilis  falterri  L  Aquiliar  a&io  competit , non  cjutdcrr,  liberi 
corpoiis  violatinomine.vtpote  quod  nullam  sftimationemrccipit 
Lhwr  flnpturd  §  fi*.a  >L.  »*,*>!.  Gomctz.  j.  rel.  6.  nn.to.  Vctum  Ulunt 
tcxt.  Dd.comm.aliterintelligut  indegeneralitercolligcntes  Aftio- 
ncmlcgis  Aquil  antelircm  cont'ftatam  in  heredcs  non  tranfjre.& 
Pctrus  dc  bt Jla pcrtica  lbi  dic it  r(fc contra comm.  opinioncm ,  quod 
haecactiotranf  at  EtreguIacft«ianifeftadcipfa,L  AquUia?,a6bonct 
quod  inh<  rcdcsnon  tranfcat,  .  md*  N»nii  A.J.  b*m  /Utontth  ,D.sdL» 
Aifml  vide  Hart.  Pift  1.1.27. Thoming.  dtttf.  2+.  Viuium  p4*t» 
#»/.*.  Gomttz  <t.l*o Cj.rtf.  i.  «■  S; 

XI  \u 

Sccundum  caput  L.  Aquilu,  cum  in  <v(u  ef<Ls 
defierit,indagari  folct,  qutdnam  tfto  capite  cau- 

tUffueriti 
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Cuiatio  vidctur  fuifTjdequauis  alia  ratione  damni  datijCtiamfi 
■on  fucritixfarcs  noftra,  fcdintcrccpta  nobisfortc  vti'ita$cjii2dam, 
▼taduerfuspifcatorcmfocium,  a  Plin  proditum  eft,M  e.nat.bift.am 
•  Anthiam  conciliatorcm  capturac  &  duccm  c*perat,cum  isin  maccilo» 
•gnitus  efTet  a  focio, cuius iniuria crat ,  damni  dati cditam  forrnuiam 
condcmnatumcj-.arrtimataliteio.  libris.  Conftat  cnimfociumfocio 
tcncri"l ege  Aquilia,  /.  47.  D. pto  fotio^ Cuiat  %n parat. D.  &  C.  *d L.  A quil. 
qucm  fequitur  Gothofrcd.  ad K  27.  §•  4  D.  eo-i.  Vult.  /.  Lur.  Rom.  +p  nu. 
34.  My nf.  §./. *.  /.  Inft,  $»d.  Aliter  fcntit  Chiflct.hic,  qui  putat  cautum 
fuiffcin  fccundocapitcdeferuocorrupto,<*r£./.j.  $.  btcadio,  Q.dtfer- 
ttocortupt.  Anquidamnumculpadedit,vtlictcncreturlcge  Aquilia, 
f\  indenullumcrnolumcntum  percepit,teneatur  damnum  rcfarcirc 
inforoconfcicntiae,  an  vero  fatis  lit  reddcrcpcenitentiam?tra&at 
V  afcju  iustUb.  /.  1 ontr 0 u.  vfu frsq.  cap.  10.  n.  f /, 

XIV. 

ffx  tertio  legis  ^Aqutlts,  capite,  quodin ftcundi 
.  locum (urrogatum  efl,  teneturis,qut feruum  alie- 
nii  m,  altenamve  quadrupedem  non  occideritfed 
Uferit/velin  alia  re  damnum  dedcritsvelutt  qutd 
*vfferit,  velfregerit.  Htc  commode  qu*zrttur:  Qu& 
culparequiratur,  <vtdeincendto  L.  AquiLquis 
conuentripofit  ?  A.  Item>ft  domus  proptertncen- 
dium  diruta  ftt  ad  conferuattonem  totins  <vici- 
nU,  annecommunibtuvtcinorum  fumpttbusre^ 
flraurandaerit?  B. 

Q^andoinccndiumexoriturcuIpaIeuin*ima,conduclorcmadrc-  . 
fe<5honcm damnincquaquam  obligiri , dicit  Mynf.  f.  o^f.rS  num.n. 
idq;omnes  vnoorcadfirmarc,  allcgatq;  Alex.  conf.jo.na  9.  CagnoL 
inl.  .ovtritlus,  n. 70.  Anchoran. conf. jyS.  cum  his fcntiunt  Clarus. §.ft*H 
|./*.Schn«id\f.  AititJnfl\t.$*ib.mi4t*icMT*b.  iuntutnum.tu 

Vcriin 
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Vcriustamcnvidctur,prarftariinvtroq;  capitc  etiam  culpamlcuifli- 
mam,pfr  l.inbgt /j.D.  adL.Aqutl.  L Utd  culp*.  vbi Godd.  dt  Vtr.  Stg. L  ftr- 
um  ftruu.  §.fifornic4rius%  D.  *d L.Aqull.  l.fi mfuUm. §.fin.  Lfiquk  damnum  9+ 
§.fi  colonw>DLoc4tiil.6.& p.C.dtpignor4t.4tlJ.2/.§.2.depign.  1 11.  D.M*«- 
datij '.j.& 4.  D.  commodat  i.Mzr.och  2.4rbit.q.caf.  ipo. 

B.  Adfirm.pr  Lt.& 2.  D.  4dL.Rb0d.de iatt.  vbi  Paul.  IG.  ait:^£- 
qui/Timumeft,commune  dctrimentum  fieri  corum,  quiproptera- 
miflasrcsaliorum  confecutifunt,  vt  merccs  fuas  faluas  habercnt,'. 
cum  duohm.  §.  quidamfjg*ti4tn%  D.profottO,  Gail.-?.  otf.  22.  nu.  4  DiflT  Dd. 
perl.7.S.4.D.Quodv:4Utclam.l.49.D  L.  Aquill.j.§  7.tnttnd.ruin.n*uf. 
Er  quidem  Bartolus.m/.?*.*.  D.Quodvi^m  clam.  diftinguit:  vt  fi  ignis 
ad  illam  domum  iam  peruenilfet  proxime,danmum  nuliatcnus  fit,vcl 
adcftru.nte,  vel  avicinis  rcftaurandura. 

XV.  • 

I 

<tAnne<vicino  vicinm,  excuiut &dibtt*  incen- 
diumforteforttma  oritur,  damnum  refarciretc- 
netur  ?  .  •  •  '  . 

Diftinguit, Gail.  2.  obf.  22.  vtrum  vicini, an  vero  finc cius culpa  in- 
ccndium  exortumfi».  Primocafu,  quoniam  inccndium  intcr  cafus 
fortuitos  non  numeratur,  quia de certa  & dcterminata  pcrfona  con- 
ftat,idcomcrit6ademendationcmdamnidati  cx  L.  Aquil.  tcnetur, 
qua* ad  confcruationem  patrimonii fpeftati adcoq; damnu  i n f crcns, 
non  folum  dc  Iara,  verum  ctiamde  leui  &  leuillimacuIpaobligattrM» 
capitaimm.  §.  mctndiaati,  D.  dtfotnu.  £t  qui  non  habct  in  aere  luat  in  cor- 
porc,  /.  qui*des.T>.  dtinctnd.rmn.  l.fi quu  id.  D.  dt  iurifdtd.  Altcro  cafu , 
quiaincendium  nonprobata  culpacertihominis,intercafusfortui- 
tosconnumeratur,  Lmctndtum.C.fictrt.ptt.  quosncmopraeftarecogi- 
tur,?. contt4clw.§.fin.dtReg.Jur.zc\  damni  reparationem  non  cftobii- 
gatus;Incendium  enimfortuitofa&um  veniaindigct,  Lptw.  dtinctnd. 
tuxn.  Gail.  d.  loco  &  obf.  21.  Coftal.  m  1. 1.  D,  dt  offic.  prafeS.vtgil.  Myn- 
fing  2.  obf.SS,  n.  to.  Vide  Fachin.  /.  conttou.  S7.  Dcniq;  qualitcr damnu 
pafluspropter  alium,  recupem  damnum  fuum  &  intcretfc  tra&at 
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plcniffi-nc  K  >ppcn.  dtdC^S  vbiin  pr.  dicit  ,  nuper  contigiflc,  <joo4 
aliquis  di&dator,poftquamaliquotciuibusdamnaintuIcrat,&huius 
(uaedifTidationiscaufam  adfcripfcratfcribz  iilius  ciuiratis  ,'qucm  id- 
circo  ciuiratccxtrudipoftufabat:  Vndeo.uaifitum.Annc  ciutsdamrii 
pafTi.proprcr  fcribam,po/fintafcribadamnumrccupcrarc.AddtMo- 
icfl.  PiAor.  (onf  16.  pot.  t. 

XVI 

Delinquens  in  vno  territorio  *veldiftri£iu,po* 
teft  ne  in  altero  temtorio  talis  delifli  nomme  con- 
ueniri  &punirt  ? 

Diflingucndumeft,an iudcxciusloci,in qno  commifTum  cft  de 
Ii£fcum,petatdclinquentem  adfcrcmitti ,  an  vcro  non  p.tat:'prio 
cafu,remi(Tioomnin6facicndacft,fideIic^um  non  leue,fcdatroxfir 
&  non  ciuiliter,  fed  criminaliter agatur.  £t  hxc  fcntcntia  placct  Bart. 
tnl.  i.rt.  i.  C.  vbidecnm.tgtprtft.  Et  hoccafu  rcmiffio  nen  cxvibani- 
tate,  fcd  neceffario  facicnda  efl;  vfqucadco,  vtiudcx  eandem  taccre 
dctn  cctans>malc  faciat.  Poflcriori  cafu,  quo  rcmi/Tio  illa  non  pctitur, 
potefl illaquidcm  fieri,intcrim  tamcn  iudix,  aquo  non  pctitur,ean- 
deni  faccre  nccclTc  non  habct:  Scd  potcft  licitc  cognofcerc,  cV  punire 
dclinqucntcm  coin  Ioco,  vbi  fucritdrp.rarhcnfus,  ,'f«irfirw«i^4 1**- 
dumur  tnd.l.  t.  C.vbi de trroi.Thoming. dtcit. /  Si  vcro  non  dcliquci  it, 
fcd  exaiiaquacunq; caufaobligatusfucrit.  non  vbi  commoratur,i'.d 
coram  ordinario  fuoiudiceconucniri  dcbct ,  L 2.  C.  vki c*u[*  fl*tm,  fM 
C.  vbt  quude  fiir.Quod  in  tantum  vcrum  c  fTc  placuit,  vt  ne  quidcm  de- 
bitoralteriustcrritoriumtranficnsprohibcri  poitit,  ncindccum  re- 
bus fuis difcedat.antcquam  id,  quod alicui  prohibcntis  iurifdic~cioni 
fubicdo dcbct,foIuerit,nifi actori, ab ordinario rei  trawfcuntisiudi- 
cc,  iuftitia  dcncgata  fucrit,autisdefuga  fitfufpcctus.Godd  u~R  >br 
txt.  dt  ftqutfl.n.  22.  DonelL  17.  amm.  /6.  Ciar.  $.  vlt.q.ji  $6  37- 
ftqq.  \i$c  fup.qntji.  $. 

XVII. 

Non  incommode  hicqu&ripotejl :  An ftngu ' 

fro- 

\ 
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frofluens  ex  cadauere  occifi,  ad  contaftum  pr&- 
fentisrei,  arguatquadantenushomicidam^ fit 
fifficiens  adtorturam  ? 

Nififamavcl  aIiavrgentiaadminicuIaconcurrant,hocnon  puta- 
rnus.  Et  hoc  cafu,  non  alitcr  iudcx  accufatum  quarftionifubiiceredc- 
bct,  quam  fi  fanguis  modo  prarternaturali  ex  pJaga  exprimitur.  Ficri 

;cnim  alias  potcft,vt  fanguis,qui  in  vcnis  dclituit,agitato  morocj;  cor- 
pore,& venarumorisrcfcratis  crumpat,vcl  cafu  fanguinolcntusli- 
cjuorperos,nares,oculos,aurcs  infernasque  fcdcs  emancat.  Carte- 
rumreusnifiiTHiltisindiciisoncratus&argumcmis  non  lcuibuspe- 
nc conui&us  (i t,  torqucri  nequit, /.  /.  inpr.  &  §.  /. /.  vnius  iS.  §.  /. U  mari- 
ttm  20A.fi'-*  D.l.3.  inpr.  l.L  $.  /.  C.dequaftionib.  £t  (anguinisefrluxus,ez 

■rorporc  intcrfccri  in  pracfcntiaaccufati,inccrtifTimumac  JeuifTimum 

■tflindicium ,  quoniamcxcaufisincognitis&valdc  abflrufisdcfccn- 
d:t,  idcoqucnullo  modo  fcmiplcnam  faciet  probationem.  Wefenb. 
v  pvat.detjnaftjum.  7.  Scribonius  Itk.  t.  Ptyf,  cap.  de  qualitat.  octultu. 
At,queficindubio  fatius  eft  facinus  noccntis  impunitum  rclinqui, 
cjuaminnoccntcmdamnarc,4r£./.4f>/(f«f«7w,  C.de  />ar«».Gometz./.re/I 

'H.t.um.  if.  Et  mcliu,scft  ,pcccarc  inabfolucndo  &  non  torquendo, 
Crat  fonfl!.4j.  nutr.22  Ub.22.  Etmclius  cft,  proptcr  mifericordiam 
Dco  rationcm  rcddere,quam  proptcr  crudclitatcm  &  inclcmentiam, 
t.vtr*  lufticitjf.  dfi.  Lemnius  deoccult.  nat.  mirac.  cdp.7.  i.b,  2.  Mclanth. 

4.  Phyr.  depwttd.  DifT.  Hypp.  dc  Marfil. Boer. Menoch.  i.arb,  tud.  q.tajk 
/7«.  num  16.  &  i.pr*jumpt. 'S9. num.  12S. 

E:  xi  ix. 

Qrcalegem  ^Aquilamdicimus^  Cafum,quem 
£ulpaprjiceftt,excu(ationem  non  j?rdftare?  oA. 
Qtiod fi  vulneratus  moriaturfx  interuallo  ,  an 
cenfebitur  m  orttms  ex  euulnere  ?  B. 
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A.  4rg.  $.  Ufitt,  *d  L.  A  futl.  I.  qui  acittit.  $*tn  04d  D.  eoti.  Ratlt» 
efl,  quiaoccafionem  damnididit  exculpa^roxiro£adcafum  ordina- 
ta,  t.  2.  <U  dtpofito,  r.  pnit  tdt  <ommod4to.  Et  ita  rcfert  Gail.  ex  fa&o  nobi- 
Jcm,qucmin  Camera  ad  emendationem  damni  cx  IcgeAouii.  con- 
demnatum  fuifTl'  qui  ruriin  columbam  fupcrcolumbariofcdcntemj 
bo  rb.irdamemi(it,&pra?tcf  opinioncm  oculta  vi  pulucii»  flrafflt- 
ncumteCtum  incendit,Gaii.  22.numer.  7.a  pcenalcgi.s  AoiiiKr 
itatjucci||ufibiturj  quicalu  Riagis  quamculpadamnum  dcdit,  .69. 
C.depign/(ttt.t.2l.$.2.dtpign.l.ii.D.i*ar)d.l.s.§.4.,D.CommHKr{.  1  §.j/. 
dtpof.  /.  +l.  l$C.  U  2.$.7.di  ddM  ntff.  rtr.  &  4rg.  /.  13 dt  Vtrb.fig*.  I.  zj.  $.  9. 
vbi  not  Gothofrcd  J».fir.Vndcdcducitur:cum  quiarccndi  inccndii 
caufa  vicinas  a*des  diruic,ad  damnum  rcfsrcicndum  non  tencri ,  /. 
§.  /.  1 0 d.  I.  j.  $.  7.  dt  xnctnd.  i.  7.  §  4. 1l<od  vt  Jttt  >Um  Gaii.  2.  ob C  22. n.  j. 

B.  Quandodubitatur  dc  vulnerisqualitace,  vtrnmlcthik  ncc 
ne,rccurrendurncfladiudicium  mcdicorum,p*rftxf.iji  c.fign  /n#/7>, 
1.2.  §  ftqntdtmdc  homtctd.  cu\  ftandum  putamus-  Gail.j.  olf.m  vbi  plu- 
radcMcdicis.  Menoch.  dt  trbtt.  iud.  qu4(f.  ltb.2.etfui7J.  Cumautnn 
*plurcs  vnum  pcrcutiunt,  &  ex  vnico lethali  vulnere  raoritur ,  omnc» 
dchomicidiotcnentur.fideinduftria&cx  propofico  adocctdcnduni 
aliosconueniiTcnt:  Animusenim  cVintencio  diftinguunc  mslcficja, 
l.quiinmrujD.4tfurt.  Hinc  eft,quod dc homicLdio  ctiam  tcncturis, 
quihominem  no  occidit,  fcd  vulncrauit  vt  occidat,  t.i.§.  Diuv»  .Irfrv- 
HH6.  C.  ad  L  Corntl  dt  Stcar.  Clar.  $.  bommd  um.nu.  77.  Gaii.  2.  obf.  up.  r. 
io.Wcknb.inp4r4t.D.4dL.Cornel.dific*r.n.ip.  Dilf.  Dccius f.  - 
uot.tbtiiottt,  nu.  6.  cumfcqti  Conflit.crimin.  Carol.  s.  4tttc.  t+8.  Qttrdfi 
prouocdHsinttrfiJ^tprtuocdtuin,  qualtttr  puntendm  ?  lafon.  ini.  ex  hoc  **re9 
tium.  29.  de  <uft.  &  tutt,  eu m  pcena ordinaria afHcicndum  cenfct ;  quod 
fequhur  Moiler.  p.  +. confitt.  Eied.  C4p,  10. num.  12.  At prouocatus  dc~ 
linqucnslicetregulariternoncxcufetur,mitius  tamcn  punitur,pcr 
text.  tn  (.  sut  f*ft+y§.  ctjtfedtpan.  I.  fi  non  conunh.  C.  dt  imnr.  /.  qut cum  mt» 
ior.  §.  fihbtrtui.f.  de  lon.  /ifcrr.vbi dicitur :  ignoicendum  cflc ,  qui  pro- 
uocatus  fc  voltiit  vlcifci.  Et  aiias  prouocatis  fempcr  iura  faucnt ,  adco 
qudd  difficifirmim  fitiuitum  dolorcm  tcmpcrarc,/.  fttdnlTtnumcum 

!' t*<tfiu.$+l  ttptt4tcrejtD  adl .  lul.de adult.  Etharccilcommunisopinio. 

,  Bocr. -onf.  4.  &dtitf.  227.  Alciat.  depr^fumt.  rtg.  i.pttfumt.ip.num.*. 
M.  noch  Itb.  2.  dtarbit.tHd.qUdft.^ent.  4.  cafujSitverf.  primo  U  tg^rtfior» 
hlirccll.Cdldjdewodtdrttc.  (rprob^ndt,  §.2.  qutfi.  6i2.nwn.  ie?y  Gaii.  2. 
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Olfno.num.  /;.  &  feqq.  &  lib.  /.  de pacepubl.  ccp.  lS.rnm.  6.  vbi  traditur 
ilepraefumtionibus&indiciis,quibus  probari  notcft,  vtc^altcrum 
prouocaucrit. 

Darynum quodfit abfyiniuria,injj?ecie  Pau^  j£ptupe# 
peries  dicitur.  Hincortturaftio  duplexy  dircfiki 
f.x  vcrtjis  legis  12.tab.fi  cjuadrupes  motu  proprio> 
contra  naturam fuigeneris  damnum  dedit :  Et 
vt/ltscxlegis  rnente,proptcr  rationts  paritatem> 
fibtpes  damnum  dedtt.  H/c  qu&ritur :  an  qua- 
drupedeminagroinuentam  liceatimpuneinclu* 
derc^j  ? 

Ncgat./  ?p.  n.adl.  dfft/V.Prodamnoautcmacccptopropriaa&io- 
nc  q  jis  cx  y  jrictor  :Si  tamen  ignorct,  cuius  H  t  animal,  na&cnus  reti- 
t:  ;■  cbit,quoad  ccrtior  (it  fa&us,  arg.  I.  t*ptteqatnto,D.  ad  l.  lul.  de  adnlt, 
))  ild.  w  l.  2  d'.(t\u.  fn?  t.  Coftal,  ad  /./.^.Oldcnd.  Clafi.6.aQ.ig.  non, 
ctiam  eatcnus,  vt  ( atif J.?tio inte rponatur. Wcfcnb.  f D.  Rauv.i, 
f*up.  »unt.  6.  At  1  cs inanimatas , quaralicnxin fundum  alterius  fl umi- 
rris  vtaut  ventorum  dJatzfunt,  rccHcquisretinct,  cjuouftpe  domi- 
nus  damnum  r.Grciat  £c ficintellige, l.bocMmpUm 0  $. /. O. dedumn. 
i*ftftoi  l.  i'  tttitvitid.  1.4.  %  s-  D.  adexbtb.  Htc  tamen  fpcftanda?  crunt 
,!  confuetudinss  locori:m,iuricontrariar,  prout  ctiamiurcSaxonum 
aiiud  obfcruatur.  tanftrc&t  lb.2.aitn.+7.  &  +8.  Schncidw.44$.yj9, 
*  r.  bfl  r.adl.  4  imi.Vidc  Colcr.  deproceft.  exec.  ptt.cap.j.num.66, 
Koppcn, dutf.+i.  H.-g.  infi.  (gd.  num.  7.  P. Gicgor. lib.s  fjniagm.iap, 
//.  nutn.j, 

XX. 


Rejlat  quartu  &  vltimafpeciesdeliflijniuria,  De  l 


2.1  * 


qu& 
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qm  hicfumiturpro  contumelia  inturiantu :  Qu& 
cumfnedolo  veliniuriandianimo  commijfanon 
dicatur,  Ebrium,  iracundum>furiofum,  iniu^ 
riarum  conuenirinon  poffe.  sA.cfuamwtifurio- 

ftm  a  dehclo  atrocioriante  ftfirorem  commiffo*  in 
totum  pofiea furore  fiiperueniente.prorfmexcu- 

fandumnon  putemns.  B.  ^fl 

A.  Dc  cbrio  eft,  /.  ornnt  deftclum.  §.  per  vinum ,  D.  de  re  milittri,  c.ftn* 
i.  inehUuerum  Utb.if.  q.i.  vbi  inopinata  ebrictas  Loth  cum  ab  inceftu 
cxcufat,quiaincbrmnuIlacftratio.Vide  Gail ,2.obf.  tio.num.24.& 
feqq.  vbi nu.  27.  diflinguit i titer  ebrictatcm  cx  cafn  quodam  cV  ignora- 
tione:&cbriofitatcmqua?nafciturcx  habitu  vitiofo.  Iram  quod  at- 
tinct.caiq/lafit^alias  crrcclata  iraexcuf  tioncm  nuJIam  fippfflfc^. 
bit. Iratus enim  a furiofo  folo temporc ditfcrt.  Ariflotelcs /.  Etb. fi. & 
Dd.  comm.pet  /.  qutdqnid.  dt  Rtg.  lttr.  v  bi  Dccius, Vafq.  tiluft.  q.  ti.  n.  28. 
Chv.§.fin*q.6o.nu.9-Gii\\.d.loio. 

B.  Perl.DiMwderffi  ./>r*^.vbifiinteruallisil!is.  quibusfapit.de- 
Iiquerit,punitur;igiturfuror,quitotitspoflea  fcquitur.illigrjtiam 
non  facit.  Forcat  nn.  4.  Vaud. 2.  q. 7.  Gbmeiz.  var.  tef.  t.  nu. 
70.  &feqq.  Scd  hoc  moribus  non  obfcruatur :  Quia  furiofus  pro  mor- 
tuohabetur,/.£wr»m,D.»#ror4/.M.  Qui  nuliam  poenamcorpora- 
iempatitur,/.^/«»(9tf/.^  publu.wdu.  F.tita  tcncnt,hfon,diccns 
communcm,fW./«rij/5iro.  V+quiteftdm.fu.poji.  Gometz.*'.  LChr.  §. 
fin.q.so.nu.7.  FaIIitinatroci<rimocrtraine,proquo  ctiam  furiofus 
proptcrcxemplumpuniripotcft.GaiU.  obf.no.  nuw.  22.  Fachin.*. 
tQMr.3.\idci\ip.cent.t.q.7.mfin.  « 

x  x  1  ^^Kr 

Iniuriaquisafficitur,autRe>aut  Verbis.  Qu 
nam  verbiniuriam  in  fcriptis  retuleris?A.  Anne 
iniuria  ea fcripto  comprehenfa  poji  annum  inten- 
taripoteji?  £.  m 
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A.  VcrbalcmeameiTctradit.  Ludou.Komzn.conJiLj/J.  num.  t. 
reliqui,  w  / '.  lex  Cornelia,  %.fiquultbrum,D.dc /wi&r.vbilC.peromnu 

niuriam  in  fcriptis  coraparat  iniuriae  verbali ,  non  folum  cjuoad  pce- 
.am ,  vcrumctiam  quoad  dclitfi  qualitatcm :  quodnonfaccret.fi 
.wtbalisnoncflct,  quia  rcalisiniuria grauior cft,  l.apudLabtontm,§. 
touuicmm ,  D.eod.  tit. 

B.  Adrirm.  Quia  fcriptura  fua  natura  fcmpcr  eft  perpctua,/.  Ar- 
ratt,cM  thrttuu,  l.quadam,^.nummulaTtos,D.deedendo.  %bt,quarum pro- 

■  o  ftriptuta  tonttnetur.  Et  hanc  fcntcntiam  in  iudicando  Camcra 
1 1 ;  pcrialis fcquitur,tcftc  Gail. 2.cb;.t04. n%tm.j.& 4. Borcholt. <td§.fin. 
Intlit. de  iniur. DiiX.  Wcfcnb.  c onfil. 22. num.  7. cuius fcntcntia fundata 
cftin  conflit.  Elcftorah,  pug.4.cap.+6.  vide  ctiam  Gail  2.obf.toj. 

XXII. 

Hocdtfyutarifolet:  Aniniuriaverbalis a- 
lia  'verbalitniuriacompenfaripofit  ?  A.  Jtem> 
cin  veritas  criminis ,  a poena  legaliiniuriantem> 
txcujct  ?  B.  An  honoris  prdfattoneimuria  tol- 
latur?  C. 

A  Adtirm.  fi  fcilicct  fui  honoris  tantum  caufaid  faciat ;  vt  vti  {i 
quisvocatuslatro  ;  rtfpondeat:  tumcntiris:  Sccusfi  dicat;  Imotu 
es Iatro>vr  1  ncbulo,  /.  W  vtmj. \bi, vtm atq7tniurta»  ,dt  luft.  & lur.  l.quat- 
n.rit4  2s.dtpT0LUfdt,i.  qtticummaior.  /4.$  fihbtrtWiD.defon.hbett.lnpTo- 
uocato  cnim  animus  iniuriandi  abcft,&  Cic  deficit  fubftantiale  rcqui- 
fltum  afnonis  iniuriarum,  l.tHud,  D.  de  tmur.  Gail.  2.  obf.tto.pertot. 
Mynf  s.obftT.  Vaud.  2  qudff.2p.  DKWChv.S.iniuna.num  t4*& alif.  vide 
Yzchm.  9.  controu.  12.  Vaud.  2.  quafi.28. 

B.  CommunisDd.opinioeft, diftinguendum effe,  vtrumRci- 
publ.  cxpcdiat  conuicium  fcirc ,  vcl  non  cxpcdiat.  Primo  cafu  con- 
uicium  diccns,non tcncri,fi probctillud :  QuiaintcreftR.cipubI.in- 
fami^m  iftam  manifcftari  vt dcli&a puniantur,  f.tta vulntratus,  D.ad L. 
Aquil.  Vel  vtab  hominum confortio  rcmoueatur,c.6of  tpfum jj.qua/l- 
j.velvtaddignitatcs  nonadmittatur  incapaxfiucinfamis,  l./.C.dc 
inftm.lib.io.  Altcrocafuiquando  non  intcrcftR.cipubl.fcircconui- 

Q^    3  cium^ 
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ciutn ,  quod  tunc  vcritas  conuicii  inturiantem  non  cxcufct ,  fcd  tniu- 
mrum  tcncatur:  Non  cnim  dcbct  aliquis  altcrius  infamiam  finc 
caufadetcgcre:  quiadefeclusnoftros  dctegt  iniuriofum  imo  inhu-» 
manum  eft.  /.  2.  C  Qj4*do  ejr  qmKltbr.  10.  Clar  §.  tmmn^,  «««»./;.  Gail.  2% 
obf.af  Mynf.*. ob<.  +  Gomctz  /.P4M*/^.*,<*.Borcholt.i*/>?'. Inft. dt 
intut*  ^cfcnb.  tn  p*w*  dt  mut.Mtr».  i  Vaud.  2.  qutft.  29  Robcrr. 
ftnttnt.  7.  Dauth.  dt  tt**m%f4.  26$  Fachin.  o.centr.  10  Anis,quiali- 
cjuem  ignominiofcIud«3?umappcIl4t,ar^ionciniuriarumtcncatur  ? 
quaeritur.  C^iod  adrirmatLudouicus  a  Prgn- ra,  '\u*ft.  .t.m.if.tur  ttt, 
Quicnimaliqucmludarumappcllat,  nihtlaiiudintcHdit,  qtiamde- 
clararcillum defcendcrccx  ncratione  praua, pcrucrfo, aduItcraSc 
infidcli  Talcscnimluntludari.  E^nd  22.Dtuter.3t.KUni'.  12.  &  17» 
tut.o.  F.icit  quod&isiniuriarumaclioncteneaturjqul ahumigno- 
miniofe  fpurium  appcliat,      vbit»ot.  Dd.D.del  h.&pofl. 

C.  Ncgamus.  Proteftatio  cnimcontrariafjc^o,crTc<flucarct,  U 
fiquk  2i.  in  veib.n  *m  *d>*  jf  tm  coHtrarutn  volunt4te>n  dtJ*rjty  D.  dt  aiq.  bc- 
red.c.cum  Mtrcm  FtrrAf  tenfis.txt .  dtccfttt.  £t  vei  ba  iniuriofa  animum 
iniuriandi  dcmonftrant,  l.fi non  cwuuijj.  C.  dtintur.  Alciat.i* l.dttt- 
f4uo40.num.2o  devtrb.fi^n.  &iniuriam  iirogant:  quamhonorisilla 
*  proteftatio  non  ialuat*  Alciat,tf*'Ve.  Vndccoufcquitur,vt is,  qui  di- 
cit:  Mentiris»faluohonorctuo, iniuriaiumconucniripolTit.  Gail. 
2.  eK/o/.  Coraf  M<fttD.  24.  num,2.  cum  Hq  {  NX/efcnb.tfi^r.Schneid- 
yin.  Inft.  de  tmur.  Clar.  §.  mtmtt,  num.  /i.Difl.Wurmfcr. d§ 
inturtu,  §bf.  tS.  &  alij. 

XXI IL  f|j 

Si  ctuU  contra  tcjtes  excipiendo  dicat ,  illos  cjfe 
infames^eriuros ,  adulteros,an  ideo  imuriamm 
tenebitur  ? 

D?ftinguimus  cum  CorafiocV  Coftal.  vt  fi  accufatus  cnminisca- 
pitalis ,  quod  fanguinis  pcenam  prar  fci  tim  ingcrat ,  in  Rc/tcs  contra  fc 
producios  iftiuf.nodicraucsiniurias  profcrat;  nonideoacVoncdc, 
imuriis conueniri pbmt :  quod  fcilicct ignofccndum  fitilli,  qut  fan- 
guincm  fuum  qualitcrctmq;redemptumvoIucrit,/./.  D.dibun.eur.  qut 
ntortffibt  ctnfe.  idcma;  diccnduuijfi  dc  exiftimationc  fcu  famaal»  :uiu^ -. 
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tr.  clarctur,quando  caufam  famae,  vitarq; , lcgcs comparaucrint, /. iftt 
qn :„rw.§  fi*  f). Q  9 i met.  rau/ft. l.  tufta, D.  itc  manumtf.  vmdttt.  Alioquin 
arquius  vidcri,cum  teneriiniuriarum.fi  caufamcitiilcm  duntaxatde- 
fcnd  ir,iutleucaliquodcrimcn,nchocprartextu,in  cuiufuispotefta- 
tc  vidratur,  alterius  exiftimationem  temcre  fiigillarc:  nifi  tamcn  ve- 
rumdfct,  quoslteflibusopponeret.  Coraf  6.  Mficil.z+.Coftil.adl. 
vli.  D.  Quodqu^mr.  DifTentiunt.  (,.>:!  i.tbf.  0/.*«m.rf.Wcfenbcc.ffl 
p:rgt,d$miur.  num.p.  Schneidvrin,  i»§.  inturta,  num./y.  h>ft.d. r.Clar.  §. 
fit  qutft.  ft. *uw. 4.  vidc  Fachin.  9  cotitrou. 

Dz co  cju.rritur :  An  dignior  contra minus dignum fupcr honare 
przcedcnii  &  aliorum  aduum  dignitatis  &  praeeminentix  agerc 
fit  iniuriarum  ?  Q^iodadrirmatBildus,/»/.  obferuare,  ^.anttauatr^ 
D.deoffi  .ptor.  Imoetiam ,  fccundumeum,  licetrcfiftcrearmatama- 
nu  Scdcfacto,  fi  aliquisin  prarogatiuis  dcbitis  impediatur  &  per- 
turhcuir.  Cum,  vt  ait,  nemo  tencatur  iniuriam  pati,  aut  proprii 
honoi  is  paruipcnlionem  &vilipcndium,maximc  li  aliquisfit  in  qua- 
fi  poflclTionc  pra?cmincntior,rationc  confuctudinis  cxiftetis  in  loco. 
Cvflantc  vcro  confuctudine,fupcrioraiTignabitloca,&  prarcmincn- 
ti.v  ugna  conftiruct,  fccundum  pcrfouarum  dignitatcm.  Schcnck 
Baro,  LOttt  1. 102.  At  ncgat  Fabcr.  tn  §.  au*w,wfi.  at  bon.  pojf.per  /.  tntuna- 
twn  4t7  0.  §  fiquu  debonoribw,D.4timur.  Qnx  tamcn  lex  non  loqui- 
tur  in  cafu  prarfcnti,  quando  minor  maiorcm  priuat  honorc  iam 
concciib  &  dcbico  >  fcd  potius  dc  inipcdicnte  Jcccrni  alicui  honorcs. 


Hocindagatifolet :  vtrum  in  cauja  iniuria- 
rum  exparteafioris procuratorilocm fit  ? 

Partcs  iudicio  tam ciuili  quam  criminali adcifc,  &  fcn tcntiam  cx- 
peclare non  tcnentur,cum  pcr  procuratorem  agcre  vcl excipcre  pof- 
fint,  l.nonfolum  //.  f  2.  D.  4*  thtnr.  imo  vtilc  cfl  pcr  procuratorem 
comparcrerjotiiw,  quam  in  propriapcrfona,  vtfcntcnVa  inprocu- 
ratorcm  lata,  infamiacuitetuf,  qu.c  aliis  iniuriarum  condcmnatmn 
fcquitur,  /.  Atl  rth  u  ,  §.  /  futtt ,  §.qut  ivftu  ,D.  de  his  qmnot.  i*faw. 
i.mmimitnif  IMmntiQt)  C*to/iGail.  2.  obf.  itj.numtr. 7*Myn(\ng-  6. 
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obf.  tt.  vidc  tamen  Mcnoch.  de  atb.  Itb.t.  quaft.  S.  &  Ub. tdtnt. 3.  cap.  294* 
Wcfenb.  tnparat.  deprocurat.num.  j.  Mollcr.lib.i.ftmtft.  c.  ;*.Schnciil- 
vin.  ad  §.  tn fummaper  tot.  Inft.  de  tmuu 

XXV. 

Etfi  autem  alias  dolus  non  pr&Jumatur :  ta- 
menininiuriarum  aftioneomne  verbumitemcfe 
faftum  tniurtofumpr<tfumitur>  nificontrarmm 
probetur  ?  A.  Sed poteflne  reo  neganti.purga- 
nis  iuramentum  o  btrudi  ?  2?. 

A.  l.iS.$.3.D.deiniur.l.finonconui(if,C.  dtiniur.  Cothm. rtft.to.nu. 
143.  :fenb.  irtpJT at .  D.  num.  S.  Sclmcidw.  adpr.  Infttt.  dt  iniut.num.17* 
Clar.  %.  'tmuruunum  12.  Gai\.2.obfio6.Pa.tiCicnf.conf49.num.ip.Yol.4.v- 
bidicit  eflecommuncm.  Qupd verum  intelligitur,  fi  ipfa  vcrbain- 
iuriam  importent :  alias  fi  oratio  dubia  fit,  in  mcliorem  parrcm  fem- 
per  crunt  intcrpretanda,  /.  inttrprttattont%D.dtpar.uyl.f»uorabdiortt.  ibi 
Dccius,  dertg.  tur.  Dc  co  quatritur:  An  iudcx  a£Honc  iniuriarum 
tcneatur,  fi.aliqueminiuftcincarcercm  coniecerit?  Ncganthocplc- 
riqj, perX  iniuriarum  /?.§.  /.  de  tmur.l.  quod Reip.  D. eod.  nifi  cxprcifc  con- 
ftet }  quod  magiftratus  animum  iniuriandi  habcat,  /.  32.  D.  d.  tit.  Far  i- 
nac.  ttt.de carcertb.& carceTMt.quaft.2f7-num.il.  Gomctz.  j.wn.refolut.dt 
iniur.  Mcnoc.h.  da4rbit.iu1Lquaft.cafu  26$*num.3xtnt3.ltb.2.  Clar.§  intuna 
rcrf.ftdqnaro. 

B.  Adfirm.  l.tnbenafidei 3.  C. dtrtl.  crtitt.  1 1.  C. adl.  Comel.de  Si- 
car.  &  ibt  Cloff.  Gail. 2.  obf.  106. ptr  i.furtt  6.§.iii<  tt >fit.  &ftq.ff. dt bii  7111 
not.infam.vbtgl.nondamnatos,^.ftn  C.toA.\.pt&ftnti6  §.ftcubt,CMhu  quiad 
Eccl.confc.fiu.txt.dtiniuT.  Schneidw.  §.fin.  l.ft.  h.  t.  Mfttfin.  obf.S7>  Btuft. 
inl.admontndtnum./^.daiurtiuT.Chv.  §.fir.quafl.6$.Gx\\  2.dtp<tce?ul-L 
tap.7.num.22.cpizm in camcrarcccptam eflctcftatur, Gail  <L2.obf.106. 
At  fi  fcpurgarclcgitimcnonpofnt,&itainiuri.\rnmcoDucntus  dc-' 
inceps  conjcmnatus  fuerit,fitfamofus.  Sic  nanuj;  iniuriarum  a&io- 
licmfamo(ameflc,doccmur,»«ii.Prirflr.r<ittfir7.wfr.D.  dt  tmur.[.i,*trj2 
qux furttj.  Athlttat,4.$  fin  de  bis  quln0t.tnf4m.cum  ttmiltb.  Gail  i  cbf.  <5/.if. 
;.C>  Ub. 2.srf.  io2. Kttm.t.  QupdipfumlegeTalionisxquiiTima  intro- 

duduua 
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du&umeft  vtcuialtcriusfanum&honoreTugillarelib  idocft,  pro- 
priampcrdat.  Saniilla  infamiatamcn  quibufdam  modispraecaueri 
Sccuitari  potcft,  quos  rcccnfct  Speckhan.«f»f. 2. ikfij.  qutfl,*. num, 
tt.& (tqq.  Et  qui ipm  dc  co  conftat,quod  iudcx  condcmnato iniuria- 
rum  honorcm  &  hmam  referuaucm ,  Idq;  cx  iufta  caufa,  non  folum 
iurefupcriorispoceftitis,  vttin  Camcralmperiali  ficrifolct.  GaiL 
it.ntf.j.utrm.f.  &  6  Wcfcnb.  cenfii  22,  num.  26.  Frchcr.  dt txfimt^tmnt, 
Itb.j.  C4p.S.unm,iS.&  ce-.  iratw.  2.  Sed  ctiara  abaliisiudicibusinfcriori- 
bus  fieri  poiTe  &  dcbcre  fcribunt  Frcher.  d.  lcc.  Pct.  Grcgor.  Tho- 
lof.itb.tt. SjitAgm.up.  19.  num.  12. m fi«.\ircCcu bcc.  1« parat.  D. dt  bu  qui 
mt.  w/iiw.  num.  9  §.  qumtm  modm  */?.  Fic.  i.fi cuu 22.  $.mtLs.  dt leg.3.  U 
&mtlttt,ibigl.inre*e.  permttttlur>  &  ibi  Cyn.  C.dt  ttft4m.l1.  §.  dtqut 
4utm,D.  dt  poflul.  Boer.  dtof.  6<-D\ fl".  Bartol.  tn  /.  irfmm,  m  fiti.de  pui>l. 
tudic.  Rcbutf. ml.dwdfflfi4mu.1in.fit.dtvtTb.fett, 

XXVI. 

Il/aU  verum  iniuru,  velatfiones  ex  iis  de- 
fcendentcs  ,tollunturvarusmodis ,  mortenimi- 
rum  altcrutriiu  antelttem conteflatam,A.  Inter 
viuos  dtftnmlation  Vnde  qmriturfttniu- 
Ytatm  iniurianti  propinauerit  ,an  cenfeatur  re- 
mifj]e?cB.  Jtem,  pr&fcrtptione ,  &c.  Verwn 
quot  annis  ea  cnrrat prxfcriptio  ?  interDd.  non 
fatis  conaenit.  C. 

A.  L.  //.§.'*  D  b.i.(ttum^.(fuiiniuridrumiDifiquk  C4Mthn.$.  to.  \nft. 
d?ttp  &  1  mp.  Jii  qaamuis  in  Camera  Imper.  ctiam  litc  non  contc 
ftatip<-optcrmu!tituiincmcau£jrum  perfolam  citationcm  eiulque 
rcproductionem  continuctur,vt docct  Gail.  2. cbf. 64. num.  4.  & /< q  /. 

B.  Niiiifta  faclafitcommuninyloauff^tff^f  &  ficcxncccf- 
iitarc,diccndumcrit  Fabcr.  §.  vlr.l  ft.h.  Gail.t/f  4rrtff.c.t4.n,  9.  >.bi3  vr.dc 
faleyt  *uUctp4tuUmiumntuiwt  4uitt**tciptrh  auff  J}offt<tfitl  btt  tfl,  cttrM 
pTtiudtitu)*  mtnrtd. 

Kr  C.  Diftir> 
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C.  Diflin^uimusintcreai  a&ioncs,qua:cx  cdi&o  dcfccndunt, 
&  eas  quae ctotntur  cx  L.Corne!  &  SCto.Priorcsannalcs dicimus,»* 
Jnfi.dt  pnp  &'temp.  «#.  i.fintnconuuij,  C.ecd.  An  vcrohicannusfit 
▼tilisancontinuus?  dubitatur.  Suniuriaverbisfit  fadta ,  vtilcm  di- 
cimus,fin  fcripto,  perpctuum.  Cuiat.<fc  prnfcnpt.  r,20.  &wl.  itemfi 
tunt,%.piH^nnumt  D.  Q^cd  met.c*u.Myi\f.  7.  Gail.7.«*£  104..& 
ftq.  Poftctiorespcrp:.tuasciTc  putamus.  Gail  &  Mynf.d.loiu  ;r  idtm 
lt<ct.  ob  .8+.  Diil.Cuiat.fn  wat.C.f.'.  Wcfcnb  tbtijf.  n.  //.  Vcruman 
ha?c  prc/criptio  arq;  magiftratui  cx  officio  proccdcrc  volentiatq;  pri- 
uatisagcntibus obftet,quaeritur  ?  Adfirm.  pcr  tradita a  Godd.  in L 
tUmdfrtm,  t$t  %.i.num.o.&  10.  D.  de  verb.fi^n.  Clar.  $. fin.  qutft.  61.  mm.  /2. 
videetiamWcfeBD.  in  ptr.de  pan.nuw./p.  Corzi *  i.hiifuU.io  &ih.dt 
grttimit  p.+.cttp.vlt.  Gomcu.^.^r.rtfl.num.  rf.Bcuft.  itmtimuin  U  l- 
tnonendt,numJ70.  Wcfenb.confil.  f.num.33.  &  conjtl.3j.numer.34.  &  eq. 
Tiffaur.  dtcif.zog.circ.princ,  lzn^cr.dtmtpt.p.3.cttpa.n.j7.Schnc\^. 
lafi.it  vfucap.  tir.itjptcitv.prttfcnpt. 

XXVIL 

Tolluntur  etdem  remifiione.  A.   An  vera 
fafta  remtfitonefimpliciter,  expenfarum  (*?  da- 
mnifimulquofyvideaturremtjfarepetitio  ?  con- 
trouertttur?  2. 

A.  TamexprciTaquamtacita,  adcovtfcmelrcmiiTa,  poftcaex 
pcenitentia amplius  reco!i&  reuocari  non  poflit,  §.  v\t.  uft.  b.  quam- 
uis  interim  a&ioncm  legis  Aquliac  obdamnum  datum,  &interefire 
non fublatum  putcmus,  *rg.  /.  j. $.  1.  verf.  qutd  ergo,  D.  h.  t.  Mynfmg.  4.. 
§bfto.Gomctz.3.V4r.ref.^.num.it.Wcfcn[>  inpx**t. num.13. alia cnira 
cftdamni,aliacontumchj?[rllim.nio,  Lftdetfij  %.i.vtr(.  tnterdum,  D. 
MdL.  AcjutLMynf.d.L&cG.ul./.fbf.do.num.p.  Siquis  profcrcndoO- 
rationcm  DomLnicam,  autpeccatafuaconfitcndo,puta  cum  inpc- 
riculo  mortis  cffet  conftitutus,debitoribus  fuis  pcccata  rcmiferit, 
jiihUominusiniuriarumagcrcpoterit,  vteft  communisopinio:  II- 
Iud  no  und  mn  c&  Fiiiam  non  poflc  ioiuriam  fibiillaum  rcmittcndo 
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patrl prfc!udicar«, /.  t.%.*CqJ4itb D.dttmur.  Quia patcr in cxirtimatio- 
ne  filiarum  propriam  iniuriam  pati  intclligitur ,  L  2.  C.  dt  miuu  Imo 
iniuriafiliajnottrx  illata,  pudorem  noftrum  magis  pertingit,  /./.§. 
vfj^ ndto, </rw«r.fpe&atq;  ad  officiu m  paternum ,  vt pater filij  filixue 
cxiflimationem  purget,  /.  vnk.  $.  u  m  fin.  c.  de  r*pt.  vtrg.  Cothm.  ttfr. 
11.nnm.40.  An  patcrpolTit  iniuriam  filiofamiliasfa&am  rcmittercco 
inuito  ?  trac*tat  Facnin.  9.  ttntr9H.42.C0nC  j.Mtfc.  t. n.  tj, 

B.  Ncgamus,  c.  t. dtinmr.lt. D.fiqutd.pMUp. Mynf  4-obf.  /0.C0- 
uarr  2.  wr.  rtf.  10.  num.  7  Gail.  2.  tbf.  102.  numtr.  13.  efy  fttt.  &  dearreft. 
iMp.c.vlt.  num.  7.  Gomctz./.  ttf.nttw.2p.dr  c. 6. numtr.  it.  Clar.§  fin. 
queft.  jS.  Wcfenb.  mpMrtt.  *d L.  Aquil.  hum.  6.-n fi*%  Nam  omne  lucrura 
interuerfum,aut  damnum  per  vulnusac  cacdcm  datum  in  Icgis  Aqui- 
li  i  a  tioncm  vcnit ,  l.fin.D.  d<  bu  dtttc.  adco  vtherdesquoq;iniuril 
occifiadavltimationcm  opirarum.quaspotuiffctimpcndere&mini- 
ftrarcoccifus,(i  vixiflet,agcre  poflint,  /.  6$.  D.  MdL.  F^lcuf.  Gomctz» 
t.  rtf  3  uhw.  37.  vkk  Cuiat. 2t.  obf.  20.  An  damni  appeUatione  coa- 
tineaatur  etiam  cxpcqfx,  tradir.  G  odd.  ad  /. 7/.  J.  /.  dt  rtib.pgn. 

XXVIII. 

^Cateriam  priuatorum  deliclorum  claudat 
h&c  qn&jlio :  An  de priuatis  criminibus ,  qm pce- 
namfangmnu  nontngerunt  >  tranfigereltceat?  , 

Dc  priuatis  cri mi nibus  prohibitam  c(fe tran&ftioem ,  vbi crimi - 
naiitcragitur,dicimuscu  Accurf.Bart.Ial.&  aliis,  i«/,  //x.rfmanfcff. 
Ciuilitcrautcmactioneexdclic^todefccndenteinftituta,  tranfa&io- 
nemlicitamcflc  nQn  ambigimus  ,l./iprofnrt 7. inpr.dt  condt&.furt.L 
inttrdum  jfi.  §.  o$p.  td  SC.  TurptLl.  if.  C.  dtfnrt.  Clar.  §.fin.  quMjf.jf. 
Dazr. /.dtfp. 34.V AcWin. t.cnntr. p.  Scntentiaautam Accurfii,&aIio- 
r um  probat ur , ptr  ifi  quu repttere,  7.  mncla^tb  Muujntiont  6.mpr.*dSC. 
Turptt, 
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XXIX. 

T)eli£itiadumbratisfuccedunt,quafi:fincdo- 
lo>aliquatamen  eius  culpa,  qui  ob]igaturycom-. 
miffa:  /.  Imperitiamale tudtcantis,  2.(umquis 
ex  c&naculo  aliquid  deiictendo  aut  effundendo  a- 
licuinocct.  j.  Si  quiseapartejquavulgbitcrficri 
folet  altquid fufjtenfum  habeat,  quod poteft ft  ccci~ 
derttnocere.  4-.  (um furtum  veldolus committi- 
tur perillos>quorum  opera  vttmur.  Circa prim H 
qu&ritur\  Num  iudex.quicontra  communcm  itt- 
dtcauerit ,  0*  vniiu  fententu  adh&ferit ,  Ittcm 
fuam  faciat? 

Vulgata  cfttheorica?  tam  in  iudicando,quam  confulcndo  eom- 
munem  c(Te  fcqucndam  opinioncm.  dequa  Cantn.tnc.  i.ltiorfitr.^uo- 
niamamultispcrfc&iusvcritashaberipotc/t,  quama  paucis,* rg.L 
rU»  C.de  fiiettcmwff.  Si  tamen  erroris  communis  opinio  conuinci 
pofTit,iudiccm  eiufmodt  iitcm  fuam  non  faccrc ,  facilc  dixcro.  /.  2.  $. 
ftdm^C.dtvtt.iur.xnutl.  Vbicxflatluftiniani  conftitutio  (cribcn* 
tis,  ex  autorumiuris  multitudinc  ,  quod  mclius  &  arquiuscfr,  iu- 
dicandum  noncfTe:  eum  poflit  vniusalicuius  forfan  dctcrioris  fcn- 
tcntia,&multos,a<maiorcscxpartca'iquafupcrarc.  Zaf.clcg. tnpr*- 
fat.adlecltrtm.  Idem  Itb.z.fingul.  intetttd.  Salamon.  in  §.  rtfronftpruden- 
f«m,  Infi.  dtmrtndt.gtnt.&citt.  Qvtivvhfiprudtuterptrambttitnem  vtl 
grattammafhudicaucrtt tudex?  Hoc  cafu  noncx  quafi  delifco,fcdex 
vcro  delufto  iruiominato  prafter  cxtraordinariam  &  criminalem 
-  cocrcirionem ,  in  vcrara  &  folidam  litis  arftimationcm  ciuiliter 
tencbitur,&infamianotatur,  /.  2.  C.dtpctndiud.  tjui  matt  iudicl.fi fi- 
lim  familtM  /r.  tnfin.  D.dt  tudtc.  l.fitxprtfttm  /9.  D  dt  appei.  Vaud.v. 
uuafi.  19.    An  etiam  quod  iudex  competcns  malc  iudicauit,  ipfo 
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"jurcfit  nullum  PeJeganterdiftinguit  Cuiatius.  mpAT4t.  C.tit.dtpeitm 
iudic.  qui  mali  mdtc.  tttsdutr/.  eertump.  eur4u. 

XXX. 

Circa  quartum  qu&rttur:  Si  hofies  cauponi 
tradidttciflamclaujam  &fignatam,&  demanc 
dicit  ex  cifla  altquas  res  ejfe  (ubtrafias ,  an  creda- 
turturamentohoff?itu,(uperrebm amifiis  ?  A. 
]tem,anquiscogaturrectperehoJj?ites?B. 

A.  Hanc  qii.Tftioncm  dilucidc  tractat  Schnei  cJw  .  dd  §. \tmtxtr- 
tii  oi  ,n*m .  i.  mft.  Dfiltfst.txq.JfhQ.  Etfanequandocifta  rcftituitur 
(ignata  &  HgiHata,  ficut cauponi fuittradita,hinc  cjuia  ccftat  ftifpicio, 
&  probatiodoli,non  ftaturiuramcntodiccntis,tot  vcl  talcs  rcs  fuifte 
incifia:Quandov.  reftituitur  aperta,aliud  cft  dicendum,  vtvidcre 
cftapudSchncidv.  d.tt  9. 

B.  Ethancquarftionem  tractat  Schneidxr.  d.hft9 n.tlt.  Etcft 
hoc  cjuidjcm  ah  initio  liberum  an  velit,  rctinere  hofpitium ,  &c.  /•  /.  w 
pr  S<ut.C*t>p  Rcgularitcrcnim,cpiscogi  nonpotcft  adhoc,nifiin 
cafuaduenientismultae  miiitiz ,  Li.C.it  Mtututiib.t2.  Sedquando 
figna  hofpitii  vcl  caupona?  oftcntat,  tunccogitur  omnes  viatorcs  re- 
cipere,  t  tme.  %.fetu<9  vtrf.  ntrn^  rUtort ,  D.  F*wi  *du.  n*ut.  nift  ex  caufa 
rceufauit,fcilicetproptcrmultitudinem  hofpitum,Bart.m  d.§.(ttut, 
Sc  hncidw.  d. Ucc.  Scd  caupo,qui  claucs cu biculi  hofpiti  fuo  tradidit» 
de  rcceptis nc  nihilominus tenctur  ?  Negamus.  Si  periculi  a fe dimo- 
ucndi  caufa  tradidit, 41  g. 1. 7. ttrf.  fipjnuxirtt,  D.  N*ut.  C*up.fl*b. ibid. 
Duar.Zaf.flja»./;. 

XXXI 

*Tria funtiuris  obiettn,  Perfon& ,  Rcs,  {f<*A-  D«aio. 
frtones.  De prioribus  duobus  cum  qu&dam  pro- 
pofita Junt ttdctiones  mcrito  aggredtmur,qu& 

~  %r   s  rettc 
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reCte  a  reliqms  iuris  partiku  &  cticfiis feparan- 
tnr?  A.  Stture  cimh  introducis,  dicuntur  ?  B. 

A»  5-  &  *»t.  t\t.  lafi.  de  *Q.  $.fin.  In/f.  de  iurt  ndt.  gtnt.  &  ciuil.  U  r, 
D. de fl*tu bom.  Quamuis cnim  a&ionu m  ius cx iure pcrfonarurn  & re- 
rumdcfccndat,&obligatioma.teractionum  dicatur.  Ant.  Guibcrt. 
/.  <f  20  n.7. adeocj;etiam  tn  fingulis fcre  titulis,  D.& C. ius  perfonarq, 
rcrum&a£lionum,confufcproponatur:R.edctamcn  &  commodc 
ius  actionum  a  iure  pcrfonarum  &  rcrum  luftinianus  in  Infittut. 
quantum  ad  doftf  inam,  fcparat,Iicet  in  vfu  tria  hzc  iura  frcqucntius 
concurrant.Cafterum  ab  acVionediftert  officium  iudicis.  A&io  nam- 
^uc  efl  ex  iuris  rcgulisj  officium  iudicis  magis  contra  regulas  iuris ,  cx 
acquitate  (ingulari, quudfiEphefi,  D.  dt t*  (lutictrtt-lot. l.dtduCld.cin.pr, 
D.tdTrtbtli.  Et  officium  iudicis,  nifiquadriennioimploratum  fucrit, 
eftzdci\nh,l.fuptrmc4>Jtnfu.  C.d4ttmpor,tn  integr.rtflitxum  tameaclio 
ciuilis  «o.annosdurct,  §  t.lnfi.dtpemet.&  ttm^r.ad  Prartoria  veia 
anno  liniatur.  Facit  quod  in  omnibus  :ctionibus  iudox  habetorTt- 
cium,  l.tdtlet 2 f.§.ttemfciendumtde*diitt,  edt&.  Godd.  udl.  2t.nu.1S.d0 
vvb.figuifi  .  A t  vidc  Alciat.  2.pAi4dox.  10.  Prartcrea  accio  &  caufa  nori 
funt  idem,  L 14.  f  •  2.  tbt>  At  cum  in  rem  ago  non  cxprcfTa  caufa,D.«f*  t  *- 
cr^f.r##iirrfw.Gomctz  hh  u.22  Schneidw.  w«./.Atvide  Vacun.a  Va- 
cuna,  6  4ttUr4t.  Sp.n.7.  Decoconflat:  ceffarc  iudicisorTiciumnobi- 
le  tunc,  quandocontraaliqucm  a&io  poteft  inflitui.  Z*C.p.2.  conjiU 
iS.  num.  t. 

B .  Ptr.  /.  2. 5.  deiude  tx  bit  Ugibut ,  D.  dt  otig.  tur.  L.  in  cmmtdttt,  17.  § • 
fiittt 3  D.  commod.  $.  /.  Jnfi.  dt ptrp.  &  ttmptr.  »St.  §.  ftd  iftt.  lnfi.  dt  «#.  /.  /. 
5  /.  D.dt  fuptrfiJtbut,  l.fiit.  vtrf,  tdttcum nNt.aresnefifuC.  dtprtfatpt.Ung. 
temp.  Bart.  tn  (.  tx  boc  iuretnunr.  //.  D.  dt  lufl.&  far.Sola cnim  lex  vcl  prx- 
tor  dat  vcldenegat  a&ionem  ;  imo  ctiainii  aliqua  aequitas  fubf  t  ius 
agenditamcnnonhabcs  priufquam  tibt  cxprefsc  veliureciuili, vcl 
prattorioconceffum  fit:  Hinc  clt  quod  dcportati  agercncqueant,  ni(i 
quatcnuscxatquitatcquadam  his  vtilis  vel  in  fa<5him  acttoconccdi- 
tur,  c.fivtrhdtftntent.txctmm.i.itttt&tzimui.  dttttdtc  GiilUb.2.dtPP. 
««m./^.Iustamcn  quoddam  cxperiundi  ftnc  actionibus  ccrtis  apu^ 
omnes gentes cfl&i  fcmpcr fuit:  Sicut etiam  hodie finc  ccrtoactionis 
gcucre  cxpeririiurcCanonico  ytUiter  pofliimusrcjuQd  jurc  ciuili  noft 

hcuit, 
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Rcuit,  qnoiurcfmca&ionc  tn  iudicio  conftftere  ncmo  peteft,&ita 
contraiiaopiniointclJigidcbct,  Cifncr.  eaJ,*dpr.tit.  ».  2.  eicgantifs. 
Forcat.  iidiQg  82.  vidcctiam  iuhg .  8j.  CovsC  2.  MifaB.  i6.vum*p  &  io» 
Pljtrquc  vtrinfquc  iuris  a£l:oncs  piofitcntur,Sthneidw.i«S.<i5/#* 
%,ih  ^.vbiallcgat  Bart.<<//.rx*sf  turt,D  fohtfl.ft  h  r,  &  ]  ifon.  ju '.' >unc 
tit.  /t»f/M»«v<./f.vidcctiarn  Zif.m/.  a\  §  deinde.D.d*  Lcg.cleg  Lopez. 
**vm*dH.  iur.(*p.  /o.Guil.  2.  He  p*:e  putt.  12.  num.2.  Vacon.  4tcUtat.2t, 
rvfn.2/.f^.^/.fitt7».^.Connanus/.ti!;»w  /.  %un„6.& c.  4.infin.V\i\\< 
eUtpr,  lufl,  deail.  num.n  2. 

XXXII. 

<*A£tio  ab  Imperatore  lufliniano  tn  Inftit,  de~ 
f mtur>  quod fit  tns perfiquendi  in  iudicio ,  quod 
fibtdcletur.  Etrefie,  Quippeeadefinitiocompre- 

hendit  non  folum  attiones  perfonales  yfedetiam 

reales, 

Dcbcndi  cnim  vcrfeum  omncm  omnino  aftionem  comprehcnditu 
l.pecumetvetoutn  tjf.tn firt.de  Per.S'£.quod  ctiam  conHrmacur^/./.rffCciw- 
penUt.  iunft. !.  v't.  c.  eod.Emm  rci  vcndicationcmjin  tantiim,  vt  cjuocl 
noflrumci1,liabaliopolTjdcatur,nobisdcbitumrcdcvocctur,ctiara 
in  aftionecriminali.vcl  quaui.salia,  d.I.pecunit.t.vnu.  §.tgitut,C.4trti 
rxv.iQ  Dcbitum  tamenlCeipubhcc  quod  cx  criminibuspublicisdc- 
iinqucns,vcl  in  a:rc,vcl  in  corporc  ioluit,  hic  non  intclligiturjfcd  dc- 
bitum  rcifamiliaris,quod  libi  &  cuilibctpriuato  dcbctur,$././»/?W. 
ibi,  quod  fibi :  Quo  cxcluduntur  publicar  accufationcs.  Prartereafub 
definitioncactionis,  comprchendiquoq;  rcalcs  a&iones,ipfaa&io- 
nis  diflributio  definitioni  fubic&aiatis arguit ;  quae fanc incpte  fub- 
iiceretur,  niti  vtraq;  fpecies in  a&ione  fub  ca  comprchendcretur.  In- 
tcrpp. "j  d.§.  1. Infi. 4e rfC?.Dos dicitur  dc  bita  mulicri  mortuo  viro,que. 
v  cre  mulicris  cft,  l  tn  rek.  C.de  tur.dut  .i  n  d  c  fi  t,  vt  id  quod  noftru  eft,  loi» 
uinobis non maledicatur, Lpignorib, C. 4evfur. Lfimempttone,  §. reifus 
ff.de  contrab.  empt.  Econtrario,  id  quandoque  vendicarc  dicimus, 
,  cjuod  a&ionepcrfonali  pcrfcquimur,/.  (iinpetfontm,  C,4efi4eic.  Etre- 
ftittti  dicttUTj  quod  fyiuuur,/,  v$r(4u#.  C.  4tf&*  unmu  Dcniquc,  id 
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quod  debitum  cft,  fuum  dicitur,  in  t.  t.  0.  Q>  ^  cum      repttitio ,  D.  dt 
(ondtft.  tnitb.  Etficnullum  cft  vcrbum  ,quod  'atiuscxtcndatur  pra?- 
fertim  in  dcfinitionibus, quam  hoc  vcrbum dcbctur, /.  depofiti.%  ptcu- 
l\umcumyl.  nec  ftrumt0.de  prcul.QuociTcz  is,  qui  pctitin  libcllo  fibide- 
beri, declararc  ncccffc  habct,  vtium  vcndicet,an  agatpcrfonaliter, 
proptcr  / fi  ?.  O.  dtixiept.rtt  taia.l.  Aurttm.  §.Mjtw*tD.dehb.Ugnt.E,ic- 
ganterForcat  dtd.pt.  Deniquccum  actorcs,  quirealiiudicio  cxpe- 
riuntur,  crcditorcs  appcllciuur,  ml.credttorti  10.  vbi  Alciat  dt  Vtt.Sig. 
Rcos  quoquc  rci  po  ll  cil  x  nomine  conuentos  dcbitorcs  efle  cx  natura 
relatorumconfequenseft,quo  dato,  ficrcalcs  adtiones  hic  dcfiniri, 
nemononlargictur.quippccjuibus  non  minus,quam  prrfonalibus 
actionibus  dcbitum  pro(cquimur,poflefforenim  nobiscftobligatus 
adrcireftitutionem,&hocrcfpcftu  obligatio  quoquc  iistribuitur» 
iu§.ittmfimiudtctoj.  Inftit.  4t  except.  Coraf.  6.  Mtfcttt  j.  DenziLmpr. 
Infi.  dt  uQiomb.  Godd.  i*  /.  tx  empto  u.  in  pr.  nu  2.  &  feqq.  &  m  t.  pecmwtt 
tttbum  17S.  de  Ver.  Stgn.  Difl".  Hotom.  Inft.  d.  toco.  &j.  tbf.  /7.  Cuiac.  m 
mot.  lu/t.  tod.  Vcrum  ciim  A&io  dcfin  itur.  im  ptrftqntndtin  tudtct*.  idem 
forte  quisdixcrit,  4t  bonorum  pojfsfiont9  quod  fit ius  perfequcndi,  I.3 
bonotunt.  D.dt  bon.pofi.  Scd  non  iniudicio.  Etquidcm  ita  eftiuspcric- 
qucndi,  vtnon  tantum  ipfe  bonorum  poflltfpr  cms  pofleflionUvi 
a&ionem  a  magiftratu  pctercpolfit,verum  ctiaaduerfus  ipfum  acx:o 
intentari  queat  vi  ciufdem  pofll-flionis.  Cum  tamcnactiotantumin 
agcndi  potcfiatc  confiflat,ncc  fibi  obligationem  pafliuam  adiuncHam 
habeat.  Vult.4</$. /./*/?.  dtatltoo.b. 

XXXIIL 
Comprehendit  & populares  afiiones  ?  A.  An- 
neetiam  extraordinarias  perjecutiones  ?  Mmi- 
me fane  ?  2.  Nunquid  excepttones  ?  Js£ullo  mo- 
do.  C.  J^unquidinterdiihi?  D. 

A.  Nam  &  hisac"cionibusa&or  perfcquitur,quod  fibi  dcbctur, 
/.  fin.  D.  de~t>tijr.  t.3  inpr.  D. dtfpuUb. vtol.  Deinde cum  fub ttt.  dt  att.  »» $♦ 
^«wilri/^.dchisadionibustradctur,fubprxmiflaquoquedtfinitio- 
accascomprehcndiprobabiiccft,  org.  RubT.ut.D.4tpof3iUt%oU. 
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5. ; centUs.  Inftit.  dt  *8.  Godd.  in l.  vt ft  cui ex  tmto,  in pr.  &  nu.  //.  DoncJI. 
m  d.  pr.  num.  11.  &  i2. 

B.  Ex  cnim  cxcluduntur  ab  hacdcfinitione  pcr  verbum ,  iu  iudi- 
tio,  quippcquxnon  in  iudicio,  fcd  apud  Pratorcm  (inc  dato  iudicc 
extraordincm  cxp<  diuntur.  Deindccxcludunturper-^ciba,  Quodfibi 
dtbttur ,  nam  cxtraiudicialispcrfecutionullam  prarfupponitiurisne- 
ceflitatcm,/.  notiquidqmd  40.it-.  pr.D.dttudu.i.\^o  nccdcbitum,quippe 
quod  ab  i  nuito  dtbitorc  pcti  potcfl,  /.  cfditons  wM  Ve t.Stgn.Facit  et- 
iam,  quod  nuIiumcxcmplucxtraordinarixperfccutiQnisj/Ki/if.Z»)?, 
dtid.  reperiatur,Diii.  Alciat.  Ub,  2.pxr*dox.  19.  &Baro  tnd.prmc, 

C.  Rcorum  cnim  potiu>  cft  fugcre  quam  perfcqui :  Et  exccptio- 
Hibusfubterfugia  quaruntur,/.  verfa<m8.$.i.  vbiGodd.rff  vttb.fign. 
&tot.  ttt.  lufi.  deexcept.  /.  /.  D.tod.  vbi  Gothoficd.ait,  impropriceum 
■gcrc  qui  cxcipit,  non  proprie.  Sanc  gcnerali  aclionis  appciiatione 
contincri  cxccptioncm demonflrat  Vlpianus, inl, i.D.dttxctpt. Age- 
re>  iit,ctiamis  vidctur,ouicxeeptioncvtitur.  Idcm  loquensdeReo 
conucnto:  Et  ft  contcndcndum  putct,vcniat  infhudusadagcndum, 
cognita actionc qua conucn iatur >Li.in p*. dt tdendo.  Oidcna.  m  ttAcl. 
iaxcept.  tit.  /.detig.except.iu  fiv.  Sicfub  hac dciinitioncactionisius 

Ccrfequendi  patrimonii  ex  bonorum  poiTetftone  hic  non  comprc- 
cnditur.  Vultcius H  .  videtiotat.  adfin.(iu*ft.j2, 

D.  Difti n^uit  Vultcius  hicnum.  107.  intcr  vctus  &  nouum  ius , & 
aftionisverbonodie  ea  contineri  dicit.  VuJt.  d.  loco&  2.  lurifr.Rom. 
2i.num.  jt.  Borcholt.  in  fin.lnftit.  de  tnte*dtd.  ibi  ctiam  Wefenbec.£c 
Schnerdw*  Etquidcm lateacccptoactionis  vocabuio,(ub  cointcr- 
dic^acontincntur  quia  idcm  cueorum  erfe&us.  At iiactionum na- 
turam  fpeciaJiter  vi  dcrimus,  aliud  cftdiccndum. 

XXXIV. 

'PrAtereacuwacIio  ftiusperfequendi  inm~ 
dicio  yfacde  inde  liquet,  nemini  licere propriaau- 
thoritate,per  virn  velaltis  illicitis  modisrem fme 

Ss  iudice 
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duftumcfl  vtcuUItcriusfaniam&honorcTugillarclib  iJocft,  pro- 
priampcrdat.  San^ilia  infnroiatamcn  quibufdam  modispraecaucri 
&euitari  potcft,  quos  rcccnfct  Speckhan.  t»r.  2. .  !.>][■  j. *.ir«w. 
tt.&ftqq.  Etquidemdccoconiut,quodiudexcondcmnatoiniuria- 
rum  honorcm  &  famam  rcferuauerrt ,  Idq;  cx  iufta  caufa,  non  folum 
iurefupcriorispoteftatis,  vtiin  Camcralmperiali  fierifolet.  GaiL 
It.olf.j.num.j,  ty  6-  Wcfcnb.  10r.fi/.  22.  mm.  26.  Frcher. dttx'ftnu4tt4nt9 
Ub.j.  csp.S.n*rv. it.fr  c.f.  num,  2.  Scd  ctiana  ab  aliisiudicibusinferiori- 
busficri  polfe  &dcbcrc  fcribuntFrchcr.</.  lcc.  Pct.  Grcgor.  Tho- 
loC  hb.ii.  Sjnt*gm.i4ip.  29.  num»  12.  m j^.Wefcnbec.  tn par*t.  D.dt  bu  qui 
H*t.  tvftn:.  nuw.  9  §.  qumtus  modut  tfi.  Fic.  i.fi  quu  22.  $.tntUt.  dtleg.j.  U 
&mittu,ibigl.invt*t>.  ptrmittttur,  &  ibiCyn.  C.dt  ttft4m.l1.  §.  dtqut 
4ttcm,D.  dtpofiul.  Boer.  dtaf,  6t~D\tt.  Bartol.  tr.l.  irfjtnw,  tn  finJepubL 
xudu.  Rcbuff.  in  L  tuUudettfrAttm.  un  fi9.dc  vtrbJgn* 

XXVI. 

JI/atx  verum  iniurU,  velafliones  ex  iis  dc~ 
fcendentcs  ytollunturvariismodis ,  mortenimi- 
rum  altcrutrim  antelttemcontefiatam,A.  Inter 
viuos  dtpnwlatione^.  Vnde  qmritur,fitniu- 
riatits  iniurianti  propinaucrit  ,an  cenfeatur  re- 
mififfe?  2.  Jtem,  prtfcrtptione ,  Qfc.  Vermn 
quot  annis  ca  ctsrrat  pr&fcriptio  ?  interDd.  non 
fatis  conticnit.  C. 

A.  L.  is.       0  b.Lfi iwr&w miutUrumyD.fi  quu  C4»t'tou. $.  to.  Inft. 
d?rtp  &  tcwp.  jU  quamuisinCamera  Imper.  ctiamlitcnoncontc 
ft.Ttip^optcrmultittniincm  cau&rum  perfolam  citationcm  ciu(que 
r:'produc"tioncm  continuctur,vtdocctGail.  2.obf.64.num.  4.&jtqq. 

B.  Nifi  ifta  fa&a  fit  communi  ftylo  auff  J£)0tFr<cfcr>&  fic  cx  neccf- 
fitarc,diccndum  crit  Faber.  §.  vlt.lnjt.  b.  GaM.dtarttfl.c.t+.n.p.tbi,  vtsdc 
folt*t  JtultapetuUmiurturainuTt  4ultc9AWptn,  auff  S)tf$Xi$i\lhoc  ttt,  cttru 
ftdsudutuM  tmurtM. 

Ki  C.  Diftin- 
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C.  Dimnguimusintcreaia&ioncs,  qux  cx  edi&o  dcfccndunt, 
&  eas  quar  cbmtur  cx  L.CorncI  &  SCto.Prioresannales  dicimus,i»/>*. 
Ufi.dt  pe>p  &'tmp,  t.fintnionunij,  C.tcd.  An  verohicannusfit 
▼tilisancontinuus?  dubitatur.  Si  iniuria  vcrbisfit  fa&a,  vtilcmdi- 
cimus,fin  fcripto, pcrpctuum.  Cuitx,  dtprm-fmpt.  <.2o. &wl.  itemfi 
$UWy%,piRi*}nnmt  1).  Qod  tnet.  c*u.  Myr.f.  f.thf,  7.  Gail.  2.  obf.  104..& 
fttj.  Po^ctiores  pcrp.tuas  cflc  putamus.  Gail  &  MynCd.  locu  &  idtm 
luct.  ob  .  84..  Difl.Cuiat.iw  wat.C.  rV.  Wcknb.  tbtd.jf.  n.  t/.  Vcrum  an 
ha?c  prcfcriptio  arq;  magiftratui  cx  officio  proccdcre  volcntiatq;  pri- 
uatisagentibus obftet,qua:ritur  ?  Adfirm.  per  tradita a  Godd.  m L 
etlmd fr-tut,  tit  %.i.num.g.fy  10.  D.  de  verb.ftfn.  Clar.  $.fw.  qunft.  61.  num.  12. 
Tide  etiam  Wcfeob.  in  p*r.dt  pan.nut».  ip.  Coraf  2.  W.faU.  10  &i  b.  dt 
0Tte  iutit  p.+.cap.vlt.  Gornctz.^.  Hfjrtfl,  num.  tf.Bcull  dtiurtmr.m  U  /- 
mmtndt,nwmJ70.  Wefenb.fflctf/.  j.num.ij.  &  confil.s3.numtr.34>  & 
Tiflaur. dtdf.208.ctrc.ptmc.  Zzn%er.dtt*ctpt.p.2.CMpj.t/.77.Schn6dvr. 
loftM  vfuctp.  w.dtjpccitk.prdfcupt. 

XXVII. 

^Tolluntur  e&dem  remifiionc.  A.   An  veri 
faftx  rcmifitonefimpticitcr*  expcnfarum  &  da- 
mnifimulquocyvideaturremijfarepentio  ?  con- 
trouertitur?  2. 

A.  Tam  expreflTa quam  tacita ,  adco  vt  fcmcl  remiflTa ,  poftca  ex 
pccnitentia  amplius  rccoli&  reuocari  non  poffit,  §.  v\t,  Uft,  h.  quam- 
uis  intcrim  a&ioncm  lcgisAquliar  obdamnum  datum,  &interciTe 
non  fublatum  piitcmus,4^.  /.  7.$.  /.  verf.quidergo,D.  h.  f.  Mynfing.*, 
cbf./o.  Gomctx./. F4f.  ref.  ^.num.13.  Wcfenb  inptrat.  num.13.  aiia  cnim 
cftdamni,aliacontumeliza:ftimatio,  Lftdetfis  §.  f.vtrf.  interdum,  D. 
MdL.AquiLMynC.d.L8cGiii./.9bf.do.num.p.  Siquis  profcrcndoO- 
rationem  Dominicam,  autpeccatafuaconfitcndo,puta  cum  inpc- 
ricul»  mortis  cflTct  conftitutus,dcbitoribus  fuis  pcccata  rcmifcrit , 
jiihilorninus  iniuriarumagcrc  poterit,  vteft  comrnunis  opinio :  It- 

lud  nottudmn  cft;  tiliam  non  poflc  iaiuriam  fibiillaum  rcmittcndo 
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p atriprasiudicara, /.  /.§.1 <q?sdio  D.deiniur.  Quia  pater  in  cxiftimatio- 
ne  filiarum  propriam  iniuriam  pati  intclligitur ,  1 2.  C.  4t  inim.  Im& 
iniuriafiliarnoftrx  illata,  pudorem  noftrum  magis  pertineit,  /./.$. 
r/£  </rii»i»r.  fpe&atq;  ad  ofHcium  paternum ,  vt  pater filij  fiiiame 
exirtimatiQncm  purget,  /.  vnic.  §.  t.  m  fin.  C.  de  t*pt.  vtrg.  Cothm.  ttjf. 
t3.num.49.  AnpaterpoflTit  iniuriam  filiofamifiasfa&am  rcmittereco 
inuito  ?  tra&at  Fachin.  9.  c0mnu.42.ConC  3.Mifc.  t.  n.  //. 

B.  Negamus,  c.  /.  dt tmur. I.3. D.ft quad.pnup.  Myn£  t.obfio.Co- 
uarr  2.  wr.  rtf.  10.  num.  7  Gail.  2.  abf.  /#*.  uumer.  13.  &  fetj.  &  demrefi. 
Imp.  c.  vlt.  num.  7.  Gomctz./.  ttf.  nam.  29.  &  c.  6.  numer.  13.  Clar.  §.fin. 
quf9  jS.  W '  -  fen b.  tnp*r*t.  *d L.  Aquil. num.  6.mfi*.  Nam  omne  lucrum 
interucrfum,aut  damnum  per  vulnus  ac  cardcm  dature  in  lcgis  Aqui- 
Jiaractioncm  vcnit,  l.fin.D.  de  hit  deiec.  adeo  vthcrdcsquocj;  iniuril 
occifiadarfiimationcm  op.rarum.quaspotuiflTctimpcndcrccV  mini- 
ftrareocciftisjd  vixiffet>agere  pomnt ,  /.  6j.  D.  *4L.  Falctd.  Gomers, 
3.  r*f 3  nwv.  37.  vidc  Cuiat. 21  $bf.  20.  An  damni  appcUatione  con- 
tincanturetiamcxpcnfa;,traditQod4.^//.7/.  §  udtytib.fign. 

XXVIII. 

^Materiam  priuatorum  deliftorum  claudat 
hac  qu&ftio :  An  de priuatis  criminibus ,  qm pce- 
nam  fangumis  noq  tngerunt ,  tranfigere  Itceat  ? 

Dc  priuatis criminibus prohibitarn  cflfe traniaftioem ,  vbt  crimi- 
nalitcragitur.cjicimuscu  Accurf.Bart.Iaf  &  aliis,  tnl,  /S.c.de  tranfafi. 
Ciuilitcr  autcm  attione  ex  dcli&o  defcendenreinitituti,  tranfa&io- 
nemiicitam cflc  npn  ambigimus yl.fiprefutt 7. in pr. dt  condtd.fmt.U 
interdnm  jf>.  §.  pep.*d  SC.  TutptLl.  ij.  Cdefmt.  Clar.  §.fin.  qu*fl.j9. 
Duar. /. dtfr.  34.  Fachin. /. tontr. 9.  Sententiaautam  A ccmfi i,  & alio- 
r um  probatur , ptrl.fi quurepttetey  7.  wuQaS.tb uccujattont  6.mpr.*dSC. 
Twpil? 
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XXIX. 

cDeliduadumbratisyfuccedunt9quafi:Jinedo- 
loyaliquatamen  eius  culpa,  qui  obligatur>com-. 
mijfa:  i.  Iwperitiamale tudtcantis,  2.  (umquis 
ex  c&naculo  aliquid  deiiciendo  aut  effundendo  a- 
licui nocet.  3.  Si  quis  ea parte^qua  vulgo  itcr ficri 
Jblet  aliquid fufyenfum  habeat,  quod poteft fi  ceci~ 
deritnocere.  4..  (umfurtum  veldolHs  committi- 
tur periUos>quorum  opera  vtimur.  Circa prim u 
qmritur$  Num  iudex.quicontra  communcm  iu- 
dtcauerit ,  f$  vnius  fententu  adh&ferit ,  litcm 
fuam  faciat? 

Vulgata  cfltncorica?  ram  in  iudicando,quam  confulendo  com- 
muncm  cffefequendam  opinioncm,  dt  qua  C  tnc.  t.itior.fitt.^uo- 
niam  a  multispcrfcctiiis  vcritashabcri  potcft,  quama  paucis >  t  g>  i 
vU.  C.de  fiitucmwff.  Si  tamcn  crroris  communis  opinio  conuinct 
poflitjiudiccm  eiufmodt  litcm fuam  non  facerc ,  facile  dixcro,  l.  2.  $• 
fedtifyC.dtvtt.iur.ynutl.  Vbicxflatluftiniani  confiitutto  fcrib:n- 
tis,  ex  autorttmiuris  multittidinc  ,  quod  melius  &  arquiuseft,  iu- 
dicandum  noncflc;  cum  poflitvniusalicuius  forfan  dctcrioris  fcn- 
tentia,&mukos,&maiorcscxpartca'ic]uafiiperarc.  ZaG clcg. imp*. 
fttMltcltrem.  Idm  Itb.t.fingul.  inttUtQ.  Salamon.  f»  §.  rt^ottfdptudtn- 
tum,  Infi.  dt  turtnut.gtut.  &  ciu.  Q*tivt'o(iprudeuterper*mbttiontm  vtl 
grattmmaletudicMuerittudtx?  Hoc  cafu  noncx  quafi  dcli#o,fcdcx 
vcro  dclufto  iiuiominato  practcr  cxtraordinariam  &  criminalcm 
cocrcitionem ,  in  veram  &  folidam  litis  aeftimationcm  ciuilitcr 
tencbitur,&infamianotatur,  /.  2.  C.depctntiud.  qxi  mali  iudict.fi fi- 
itm  familtav  /;.  tnfia.  D.de  tudtc.  l.fitxprefim  19.  D  de  apptU.  Vaud.  /. 
uuafi.  19.    An  ctiam  quod  iudcx  compctcns  malc  iudicauit,  ipfo 
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"iurefit  nuIIum^eJegantcrdirtinguit  Cuiatius.  m  ptrat.  C.tit.dtpana  , 
iudic.  qui mali  tudu.  rtiadutrf.  ctrt ump.  mrmu 

XXX. 

Circa  quartum  qmrttur:  Si  hoJJ?es  cauponi 
tradtdttcifiamclaujam  &fignatam,& demanc 
dicit  ex  cifia  altquas  res  ejfe  fubtrafias ,  an  creda- 
turturamentohojpitisjuperrebusamifiis  ?  A. 
Jtem,an  quis  cogatur  rectpere  hofiites  ?  B. 

A.  HancquafftionemdilucidetraftatSchncidw.^^.ffrwmr- 
tit  -jf ,  n  n  .  ).'(/'.  Di ■«( Uf* tx  i(.  dthft.  F.t  fanc  quando  cifta  rcflituitur 
fignata  &  figillata,  ficut  cauponi fuit tradita,hinc  quia  ccflat fufpicio» 
&  probatiodoli,  non  {raturiuramcntodiccntis,tot  vcl  talesres  fuifle 
mcifra:Qiiandov.  reftituitur  aperta,aliud  e(l  dicendum,  vtvidere 
eftapudSchneid^.  dJtto. 

B.  Ethancquaeftionem  tra&at  Schneidv.  d.loco, u.vlt.  Etcft 
hocquicicmabinitiolibcruman  vclit,  rctinere  hofpitium,&c.A  i.m 
pt  S*ur.C**p  RcguIaritcrenim,quiscogi  nonpoteft  adhoc,nifiin 
cafuaduenientismultae  militiz ,  Li.C.it  Mttatu>ttb.  12.  Sedquando 
figna  hofpitii  vel  cauponar  oftentat,  tunccogitur  omnes  viatorcs  re- 
cipere, i.  Ppu.  $.  fttu\  vtrf.  nam^ tiutort ,  D.  FwHt  adu.  naut.  nifi  ex  caula 
rccufauit,fci!icetpropter  multitudinem  hofpitum,Bart.  tnd.§.(ttut. 
Sc  hneid\r.  d. Uto.  Scd  caupo,qui  claucs cu biculi  hofpiti  fuo  tradidit» 
de  receptis  nc  nihilominus tenctur  ?  N cgamus.  Si  periculi  a fe  dimo- 
ucndi  catifa  tradidit, atg. L 7-  ttrf/iprsdtxint,  D.  Naut.  Caup.flab.  ibid. 
Duar.  Zaf.  uum»  i$* 

XXXI 

Triajuntiurisobiefta,  Perfon£,Rcs,  &gA- 
flioncs.  Deprioribus  duobus  cum  qu&dam  pro- 
fofita Jitnt  y  oAftiones  merttb  aggredtmur,qu& 
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reftea  rclicjms  iuris  partibiu  (f  okicttis [eparari- 
tur?  A.St  ture  cimltintroduct&  dicuntur  ? B. 

A»  5-  '•  &  t*t»  fi*.  de*8.$. fin.  Inft.  de  iute  ntt .  gent.  &  ciuil.  L 
Z>. de fttta bem.  Quamuis cnim  actionum  ius ex  iijre  pcrfonarum  & rc- 
rumdcfccndat.&obUgatioma.tera&ionum  dicatur.  Ant.  Guibert. 
/. q  2P  n.7. adeo<fi;ctiam in  <i ngulis fere  titulis,  D.& C.  ius perfonarq, 
rcrum&a<5lionum,confufcproponatur:R.edetamcn  &  commode> 
ius  aftionum  a  iure  pcrfonarum  &  rcrum  luftinianus  in  Infittut» 
quantum  ad  do&f  inam,  fcparat,licct  in  vfu  tria  Iiarc  iura  frcquentius 
concurrant.Caetcrum  ab  a&ioneditf.rt  orfLium  iudicis.  Actio  nam- 
^uc  cfl  ex  iuris  rcgulis;  officium  iudicis  magis  contra  regulas  iuris ,  cx 
aequitate  lingulari, quodfi Ephe/i,  D.  de e*  •  uoitetflo u l.deduila.circ.pr. 
D. 44 Trebeli.  Et  officium  iudicis,  nifi  quadi  icnnio  imploratum  fucrit, 
cflc  deli  nit,  l.fuperu*C4neum.  C.  ditempor.m mtegr.tefiit.cum  tauicactio 
ciuilis  <o.annosduret,  §  t.lnfi.dtpetnet.&  ttmpr.aQ  Prrtoria  vcro 
anno  finiatur.  Facit  quod  in  omnibus  actionibus  iudeac  habctorB- 
cium,j  tdiles2f.$  <tcmfttendumydcti'iu.  edt&.  Godd.  4dl.2t.nu.1S.d0 
wi>.  figmfi ..  At  vide  Aiciat.  2.p4t4dox.  10.  Prartcrca  aceto&  caufariort 
fu nt idem, 1 14* $•  *  ibt>  At cum in  rem  ago  non cxprcfTa caufa,D.<fc ex- 
ctpt.retiudu.Gomctz  bU  n.  22  Sclincidvr.  «»./.  At  vidc  Vacun.  a  Va- 
cuna,*  dttl4r4r.Sp.tu7.  Dccoconflat:  ccffarc  iudicisofTiciumnobi- 
letunc,  quandocontraaliqucma<5tio  potcft  inftitui.  Z*[.p.2.c**fiU 
/S.num.t. 

B .  Per.  1. 2.  $.  deindt  tx  bie  Ugibm ,  D.  de  orig.  xut.  I.  in  cmmed*t9t  /7.  f. 
fiittt 3.  D.  tvn.nai.  §. /.  Inff.  de ptrp. & ttmper.  «£.  §.  fed  -jh.  I nfi.  de «#.  I. t. 
5  /.  D.defupetfiiiebm,  i.fin.  vtrf.  tdtocum»r*:«rttn9flritC.  tkpT4fctipt.U*£. 
ftm^.Bart.  tnt.exbociuretnum./t.D  deluft'.&  far.Solaenim lexvclpra:- 
tor  dat  vcl dcn  :gat  actionem ;  im6  etiamit  aliqua  aequitas  fubl  t  ius 
agendi  tamcn  non  habcs  priufquam  tibt  cxprcfse  veliureciuili,  vet 
prartorioconcefTum  fit:  Hincc{tquoddcportatiagcrencqucant,nifi 
quatcnusexaequitatequadamhis  vtilis  vel  infa<5him  ac*tioconccdi- 
tur,  c.ftverodtftntent.txcomm.i.tnteUtxtmus.  detutu.  GzilUb.2.dePP. 
num.  -2 .  Iustamcn  quoddam  cxperiundi  fine  ac*tionibus  ccrtis  apud 
omnesgcntescft&  fcmperfuit:  Sicutctiam  hodicfinc  certoadionis 
gepcrc  cxperiri  iurcCanonico  ytilitcr  polTuiims.-quod  iurc  ctuili  nof\ 
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Ifcuit,  quoiurcfinca&ionc  in  iudicio  confiftcre  ncrao  peteft,&ita 
contraiiaopiniointclligidcbct,  Cifncr.  end.adpr.tit.  n.  2.  dcgantifs. 
Forcat.  itdfog.  82.  vidcctiam  iufrg.  8j.  Coraf  2.  MifaB.  lS.vnm.o  &  to* 
Plxriduc  vtrinfquc  iurii  ac*t'oncs  profitcntur,Sthneid\r.m$.«fS/#* 
nm  ^.vbialkgat  Bart.«rf/.rx*9r H»rr,D  d*h<fl.fr  Jr.r, &Iafon ^dbunc 
tit.  frftit.  num.jf.  vidcctiam  Zaf.  m  /.  2,  §  dtindt,D.  di  Ug.  clcg  Lopcz. 
*muud*.iur,ep*io.Gi\\.2*  4$  p*ie  pubh  12.  num.2.  Vacon.  dnUtdt.21, 
pufr. 2t.  Cdp. 2 f.nurn.  ^.Connanus i.mmm  /.  t>u»,.6.&  c.  t.injin.Vulu 
gj pr.  infl.  dt aft.  num.  102. 

XXXII. 

tsAttio  ab  Imperatorc  lujliniano  in  Injlit.  dc~ 
f  mtur,  quod  fit  ihs pcrfcquendi  in  iudicio ,  quod 
fibidcLctur.  Etrefie,  Quippeeadefinitiocompre- 
hendit  non  folum  aftiones  perfonalcs  ,fed  etiam 
rcales. 

Dcbendi  cnim  verfeum  omncm  omnino  jcrioncm  comprchcndtt, 
Lpecunu  veroum  t/f  .tn fin.de  Per.S^.quod  etiam  confirmatur,/./.  de  icm- 
ptnUt.  iwcl. l.  wtt.  C.  «i.Etiam  rci  vcndicationcmjin  tantum,  vt  quod 
noftrum  cft,li  ab  alio  poflTideatur,nobis  dcbitum  rc&e  vocctur,ctiam 
in  jcYioiie  criminaii.vcl  quauis  alia,  d. I.ptcunU,  t.vnn.  §.  tgitut,C.der(i 
Txr.iQ  Dcbitum  tamenKeipubiice  quod  cx  criminibuspublicisde- 
linqucns,vcl  in  aerc,vcl  in  corporc  (oluit,  hic  non  intelligiturjfcd  dc- 
bitumrcifamiliaris,quod  libi  &  cuilibetpriuato  dcbctur,§././n/lfW. 
ib:,  quod  fibi :  Quo  excluduntur  publicar  accufationes.  Practercafub 
definitioneaclionis,  comprchendiquoq;  rcales  a&ionesjpfaactio- 
nis  diftributio  dcfinitionifubic6lafatisarguit;quae(aneineptefub- 
iiccrctur,  nifi  vtraq;  fpccics  in  a&ione  fubcacomprthcndcretur.  In- 
tcrpp.  w  d.§.  1.  l>;ft.  j^fl.Dos  dicitur  dcbita  mulicri  mortuo  viro,qug 
vcrc  mulieris  cft,  l.w  reb.  C.de  turMtJi  n  d  c  fi  t,  vtid  quod  noftru  efl,  iol- 
liinobisnonmaledicatur,  l.pignorib.  C.devfur.  t.fimtmpttone.  %.reifu* 
ff.de  contrjb.  empt.  Econtrario,  id  quandoquc  vcndicarc  dicimus, 
quod  a<5Hone pcrfonali  perfcquimur, t.  fi in ptrfonnm,  C. de fideic.  Et  re- 
&U*i  4uuur,  quod  fuiuuur,/,  Untiu**  C.  depdU  camt*  Dcnique,  id 

quod 
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$. pctMdles.  lnftit.  de  «&. Godd.  inUvtft cui tx emto. in pr.  & nu.  //.  Doacil. 
tnd.pr.uum.  u.  &  12. 

B.  Ese  cnim  cxcluduntur  ab  hacdcfinitione  pcr  verbum ,  in  infi- 
quippequxnor  in  iudicio,  fcd  apud  Prartorcm  unc  dato  iudicc 

extraordincm cxp.  liunt:T.Deindccxcludunturper4(ciba,Q*wrf/fto 
dibefur ,  nam  cxuaiudiciaiispcrfecutionuilam  prsfupponitiurisne- 
cefTitatcmJ.  noti  qxtdtjw.d  40.1-.;  p*  .D.de  tudu.Evgo  nccd«.bitum,quippe 
quodabinmtodcbitorcpcti  potvft,  l.ccditoits  io.de  Ver.Sign.Facit  et- 
iam, quod  nuliumcxcmpluextraordinarixperfccutiQnisj/wi./^Z»/?, 
dtatl.  rcperiatur,Difl.  Alciat.     2. p^radox.  19.  dilhr oiftd.prtnc. 

C.  Reorum  cnim  potiu  >cft  fugcre  quam  perfcqui :  Et  cxccptio- 
ftibusfubterfugia  quarruntur,/.  rcrk»m$.  §./.  vbiGodd.df  mkyfg». 
<jr /0/.  rtf«  de  except.  /.  /.  d. eod.  vbi  Gothohcd.  ait ,  improprie  eum 
•gerc qui cxcipit, non proprie.  Sane  gcnerali  acxionis  appciiatione 
coniincri  exccptioncm  demonurat  Vipianus, /*/./.  D.deexcept.  Age- 
rc,iit,ctiamis  vidctur, quiexceptionc  vtitur.  Idem  ioqucnsdeKeo 
conucnto:  Etfi  contendendumputet*veniatinuru&usadagendum, 
cognita acxione  qua conucniatur ,  /. /. in p*. dt tdendo.  Oidcnd.  tn tracl* 
d* txcept.ut.  t.deatg.txcept.in  fin.  Sic  fub  hac  definitioneactionisius 
pcrfcqucndi  patrimonii  cx  bonorum  pofle/Tione  hic  non  comprc- 
ncnditur.  Vuitcius  H  .  videnotat.  adfin.qutft.32. 

D.  Diflin^uit  Vuitcius^/f  num.  107.  intcr  vctus  &nouumius,& 
actionisvcrbonodie  ea  contineri  dicit.  Vuit.  d.  loco&  2.lurijp.Rotn. 
i/.W.  /;.  Borchoit.  in  fi>t.  lnftit.  de  mterdxd.  ibi  ctiam  WcfcnbeccV: 
Schncidw  Etquidcm  Iateacceptoa<5tionis  vocabuio ,  lub  cointcr- 
didacontincntur  quia idcm cueorum  cffcdus.  Atnactionumcuv. 
turam  fpcciaiitcr  vidcrimus,aliudcudicendum. 

XXXIV, 

Trtterea  cumattio  fit  ius  perfequendi  iniu* 
dicio  yfacde  mde liquet,  nemini  licere propriaau- 
thoritatefervimvelaliu  iHicitis  modUremfine 
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iudice  occupare  ?  A.  Vtnec quis id,quodinfuo ;<e- 
dificatur  ffine  Pr/ttoris  authoritatedefiruerepo- 
teil.  B. 

A.  Vbiq;  tam  in  ciuilibus  cuiam  criminalibuscnim  conhi  Icndus 
eftiudcx.  Etenim  cum  planum  ut,cjuod  vi  gcftum, actum ,  tranfa<5tu 
eft,ratum  apra:torc  non  habcri;  ita  etiim  conftat ,  vim  tum  intciligi 
fsrccrc,  quoquo  tc  vcrtcris ,  qui  quod  fibi debcri  putat ,  non pcr  ludi- 
ccm  repofcit,  iuxtadecretnm,  D.  Marcii  l.iredttorttyD.dt  viprttta'.  &L 
txfiat,  D.Qtodmet.  cattf.  Etprofc&oillufbria  facflt  ins  ciicentis  Ma- 
icftas,contraquammoremaiorumintrodu&uin  iit,/.t7r,D.iSi  *./  m 
locopubl.  Si  qucm  libi ,  furquc  rci  facicndum  interprctc  nur iudic-rm, 
quipom^iuftius,quodfuumeft,fibive,cxquauis  caufa  dcbcri  con- 
tendit, apud  Magrftratum.  in  iure  rcpofccre,/.  /.  $.  /.  D.  Quor.  legar.  i.u 

C.  nequumfun,  Vaud.  /.  qng.fi.  /•?  Cokr.in  prtfMt.  procefi.fxtc.tiu.f4.& ftq. 
Etquidcmin  cauflsciuilibus  exftat  ineamremrefcriptum,D.Marci 
lmp.  relatum  aCalliftrato ,  ml.  exfiat  13.  D.  Quod  met.tauf  vt  crcditor 
ius  crediri  amittat.  Idcmq;  de  proprictate  fiuc  poffcfTione  rci  con  tror 
uerfaprefcripfcrunt,  Impp.ia/.  mtmintrmt  &  l.  fiqttii  mtantxm.  C.  v-M 
Vt,  vbiin  flne  additur:  (i  quisaliena*  rei  poiTcfTioncm  inuafcrit,  ipfttm 
teneri&rcm  ipfam  reddcre,&eiufdem  rci  aftimationem  rcftitucrc. 
In  caufiscriminalibusid  acontrario  fenfu,c*  Kub*.  ttr.C.Q  .ind  liutJt. 
ynunify  fineiudtct ft  vtndtcare  co!ligitur.&  ad  idc  eft,in  l.nullw.C.ie  »dtu. 

B.  Tuericnim  dcbctiusfuum,  vtlC.  rcfcrt.dosninus  uon  iniu- 
riimcommitt:cre,/./.$./.D.  Quodvtautciam.  Ideoq;  iurisrationi  magis 
coucnicns,fi  quisin  noftrosdificctjcjuidveinaedes  noftrasproiicut, 
vclimmictat.dcbcre  nos,non  noftro  imperio,nonper  vim.  fed  opcris 
noui  nunciationc,ius  noftrum  nobis  conicruatum  velle,  vt  Vlp.  fcri- 
bh,Ld:puptH7,^.fedfi m ades&§.fextus,  DMnomoper.  nuntitt,LqMtm*d- 
modttm^.  1.  ad  L.  Aq *//.cautins  tame  eflfc  ftrf»iiciens,prohibere  per  prac- 
torcm  uitia&um,&c.vide  Vaud.  2.7.^0.  Scicudumtamcncftpcrpau- 
cos  jiT.  cafus,in  quibus  aliquis  ius  fibi impunc  dicit ,  &  fcipfum  cxtra 
iudiciu  n  vindicat,  de  quibus  videte  Schneidvr.  Infi.  <U  attiomb. a4 vn- 
bum  tn  tudicio,n.  //.  &  (*qq.  Forcat.  dtalog.g6.  n. &  feqq.Codil.adl.Ditm 

D.  ieftru.  rufi.pr4d.Qi3i.  2. obf.-aj.Cokr^deproctff.exec.p.^.f.u.Ko^ 
itiif.  41 .  num.  /7. 
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XXXV. 
In  ftngulis  autem  atttontbus tria  potifimum 
conftderandaveniunt :  Primotus  pcrfequendi* 
'velipu  ex  quo  attio Jit  introduffa.  Detnde  debi- 
tumipfum.  Uenify  ojpctum  iudicis.  Rcfteftu  iu- 
rts,  altA  atttones  dtcuntur :  ciuiles  vel pr£torU, 
Exindealu  diretta  vclvttlcs:alt&  dircclx  &  con- 
trarU.  Htcplacet  hoc  inquirere :  asdndepofitta- 
£ltonesfequeftrari&dire£i&  QfcotrarU  exvtrocfe 
fequeftro  voluntario  &  necejfarto  oriantur? 

Ai5t'oncs aiix funt dire&x  ali*  vtilcs ,  Dtrtda  tft.o dicitur  ea,  qu x 
chtur  exiplislegis  velcdicci  vcrbiserprdTis ,  formula  in  caintcntan- 
da,  cx  ipfil  vcrbis  legis  fcu  cdicti  defumta.  Vulu  athocft. ,  qua?  quidem 
non  cxipHs  vcrbisdatur ,  fcdtantamcrfententia  &mentc  Jegis.  D/- 
fr^^ob id dicta.quod  vcrbis icgis  fcu cdidti direfto fcraturin  alique. 
Vtilu  ob  id  d i cta.  cjnia  cius  caufauon  eft  lex  ipfa  Jeu  edi&um ,  fcd  ar- 
qnicacis  vcilitati.squeratio.  Cuiat.  mnot.  lnfltt.  dt  nttnd.  Ca:terumalio 
modo,  dtrctt*aft:nuts  difccrnuntnr  a  contrariis  actionibus.  Coraf.4. 
M .6.&7.  Qtrtcl* Aclmis  his dancur ,  qui  domini  funt ,  auc  quorum 
prir ;  ipaiiccr  interefle  poceft,  contra&us  origiac , tk  prima  ipfius  ra- 
diccipcCcara.(>»rr<rw4##o»ifj  hisdantur,quorum  pcr  accidcnstan- 
tumintcrclh  qui  idcbnon  exipfoc6cra£turcc~cadancur,  fcdc  :  qua- 
dam  arquitatc  pcr  lcgis  cxtcnfionem.  Coraf.  d.  Ut,  c*p.  6.  n.  +.  Sed  Vul- 
tciohocnon  placct,  %%.omnx%n*iU.$6.inftJe aR.  vbimauultfeqiu  Cu- 
iatium,i»^r<rf.D  .  •wwp^.aflTerentem  .Dttecl*  fuicreSttclionuno  nen 
indc  etTe,quod  fit  principalis.vcpotc  dominoaut  polfeflbri  copetens. 
C0t»/r*7i4ff;indcdici,quod  quafi  exoppofito  rclpiciatdircc~cam:vtc6- 
f  arin  fit,non  naturxc6tra«us,fedatttioniquc?dircctadicitur.Adco- 
quei<r{<^principaliccrfpe6tat  commodum  ageucis.  Contrtrt*  vero 
occafionc  contra&us ,  &  ncgocii in  altcrius  commodum  gcfti; atquc 
jta  cjuafiobliquciocpwcer  eiusjntcntionem,cuicacompecit;ldeoq; 
tfe*£l  l  CQP- 
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contrarix  a&ioncs  his  articulis,  contr*,  ediuersotexcontrario  fignificafi- 
tur,/.  2.  &  /.  vlt.  dentgot.gtf.  Cuiat.  inpMtat.  D.cemmod.  Hisica  prarnil- 
jtls,  progrcdimur  ad  propofi tam  quxflioncm,  an  depofTti  aftioncs  fe- 
queftrariatdirc&ar&contrariaeex  vtroq;fequcftro,voIuntario&  ne- 
ccflario  oriantur.  Et  quidcm ,  in  voluntario  fequeftro  res  nullam  re- 
cipitdubitationem:Hoccnim  partiumlibcra  voluntatcplenoq;con- 
fcnfu  contrahitur,idcoq;  facilcconftat  a&ioncm  inJc  oriri ,  ficutcx 
rcliquiscontra&ibusomnibuscfficaxa&io  nafcitur.  Sed  duliumeft 
in  ncceftjrio  fequeftro,  quod  non  Iibcra  partium  voluntatcpcrfki- 
tur,fcdiudicis  authoritate,  iufta  intcrucniente  caufa,ab. '^partium 
confcnfucxpreiTodeccrnitur:  Scd  hocnon  obfhntc,  diceno\tm,ex 
vtraq;  fcqucftrationc,tam  ncccflaria  quam  voluntaria,  atftioius.dc- 
pofitifcqucftrariasdircc"tas&contrarias  compctcrc,eas<y,  fcq  icflro 
&litigatoribusdari.LicctenimcxprcfTusipfiusconfenfusin  nccctfV 
rio  fcqucftro  non  intcrucniat,tacitus  tamcn  confcnfus  adcft :  Mori- 
bus  cnim,  &  ipfo  fatto,  quadocaufaiTi  fcqueftrationis  prabct,in  c.m 
confcntirc,  &  voluntatcm  fuam  fatis  dcclararc  vidctur.  Ac  paria  in 
iure  funt,  confcntirc cxprcfse  &  confcntirc  tacitc,ac  vcr bis faam  v o- 
luntatcm  dcclarare.vel  hcto  ipfo,  Ldc  qutbw  3  i.  de  Li.Cluck  Jefequrft.c. 
u.nn.  io.  DitT.  WSvnb.  mpsrat,  D.Dtpofitttn.  <$.*»yfa.Prxterca  dcdire- 
ftis & vtilibus a&ionibus > vidc  Vaud.  /. q. 42  Cniat.  <• .  ad /tfr* m rxpbc. 
l.pi.  D.  de  Ntgot.^efl.  Quam  tamcn  difFcrcntiam,  bodiefublatisaclio- 
num  forraulrs,  vix  agnofcimus.  Cuiat.  /£/*iJ.Cootiariarautcmactio- 
nes  fcxfunt.  Aetiofc  contrarij.Ncgotiorumgeftorum^tutela?  com- 
modati,dcpofiti,  pignoraticia  Sc  \4jndati,videCuiat.?.  0*/.  j.CoraC 
t.MtfctlL  6.  Vuit.  i.iunjl'.?  «*.  in.fr     Vorcat. dtdl.tS' 

XXXVI. 

4,  Ratione debittquodiicrftquimur,a£tiones di- 
cunturvelciutlesvelcrimtnales:  Cumautem  ex 
delittistam  criminaliter  quam  ciuiliter  agipof^ 

Jit.ininuejligatione  difcriminis ,  horu  iudicioru, 
labo  rant  interpretes  ?  <tA.  Item  deeo,an  Attio  ad 
Talinodtam  (itciudisan  crimmalis  ? B. 

«    t$  A.  Eorum 
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A.  Eorum  accedimus  fentcntia:,  qui  priori  cafu  flfco  vclRci- 
publ. hocaceufatori pccnam applicari  tradtint,  vcl fi exobligatione 
dclifti  contra  aliqucm  agitur,  c  tiam  ad  pcenam,  modo  illa  pcena  non 
fitcorporis  afflictiua.'  iiiqjctiam  pctatur,  (1  fttpccuniari3,applicari 
fifco,fcd fibi,  ciuiliter  agitur.  Criminalitcr non  agitur,  nifi cxdcli- 
quidcmad  rccnam,vclconucntoiijfligcndjm,  velfifcoappli- 
candam.  Et  vtrum iudicium  fitciuilc  vcl ci  imina!c,coIfigi  dcbcrc, 
xion cxformacv  mod6proccdcndi,vtRobert ^/«rr.^.Scdcxfincad 
qucinai;itur,refpondit  Mynlinger.f^.2o.»ffwi.^.Cothm.rr/^./iJ.«ii. 
jr.  ;6.&ftqr.  vidc  Duar.  /.  dtfr.jj.  Gail.  /.»K  6j.nttm.  2.  Godd.  inl.m- 


s 


ttr  i'ublt(*i7.  nutrr.21. 

X*.  Ciuilcmcflcconcludimus:  Quiactfipctaturreclamatioin- 
tufiar}tamen  non  poteftdici,  quodad  aiiquam  pcenam  agaturfifco 
applicandam,  ncq;  iniuiia aft<  cftum  pcterc  iniuriantcm  conucntum 
punit i in  corporc :  quodin  criminaliomnino efl  ncccflarium,|/.i»/. 
ffdttTy  &  ibi  Bart  D.dtftpuhh.vitl.  Dcindecxpcditum  efl,crimina- 
Jem  eo  priuilcgio  frui ,  vtca pendcntc  naili  ciuili  qua;flioni  fit  Iocus, 
1.2.%.jrdt  fttgant.D.dttudu.  Quod  fi  actio  iniuriarum  reuocatoriti 
criminalis  cilct,  fcqueretur  cam  cumciuiii3quoadxflimationcmin« 
iuriaragitur,  cumulart  non  poflc,  cuiustamcn  contrarium  vfufre- 
qucnratur,  valctq;  libcllus ,  inquoadorcum  reclamationeseftima- 
tioncminiuiiar  fibi  applicandam  coniungit.  Mynf.2.obf.pS.ptrt6t. 
Gait  r.obf.  fij.\l,r  vfcvibcc.  tn  p4t*t.D.dc  in:u;  .r.um.  i&.conftL  22.  num.iS. 
Sane  Maranta,  i.num.  ig.  ncgata&ionemad  PaIinodiam,cuma- 
dtionciniuriarumadarflimationcmcumularipoflc;  pcr  hanc  rario- 
ncm ;  Qtiiaetiamnum  vtraq;  aclio  ad  vindi&am  tendit :  Quod, 
ddiruCrofundamcncoillo, quodatftioad  Palinodiam fit  criminalis, 
vltro  corruit;  quoniam  ca  Paiinodia  ad  rcftitutioncm  honoris  e- 
ius  qui  Jjefus  erat,tcndit,ficut  rei  pcrfccutoria,vt  hoc  qu6d  nobis  ab- 
cflpcrfcquamurpotius,  quam  poenalisvidcaturactio. 

XXXVII. 

Non  adeo  importune fubijciturid  quod  qu&ri 
folet  de  albo  corrupto :  An  ibipcena  Aftori,  an 
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XXXVIII. 

Qu&dam  itidem  dittiones  dicuntureffevelin 
rem  velin  perfonam:  Cum  qu&dam funt  rnixtt  a- 

£lionesydubitatur,cur  tertiumgenus  luftiniann* 
non  conjlttuerit  ?  <±A  T>e  attwnc  cjuod  mctns 
caufa  qutritur:  an  eafit  perfonalis?  Etperfona- 
Um,inrcwfcriptam>dicimusi  2 


.1  r  < 


\  A.  Bimcm- 


n»     CENTVHIA  nfl  QV^STV 
•tw<?  Ftfco,an  vero  pars  a  clori>  pars fifco  adiudi* 
candaflt? 

Afciodcalbo  corrupto  conftituta  eft  aduerfus  cum,  quiafiquid 
cx  albo  Prxtoris  corrupit ,  §.  12. Infi.  tod.  &  tcactur  in  qu inquagi nta , 
yel  vt  Icctio  Florcntina  habct ,  quingentos  aurcos ,  l.fiqttit  td?.  dcia- 
v  rifdtft.  Quampcenampecunianamquipraiftarcncqiicuntcorpera- 

lipcena  plc&untur,  L7.§.tnftrucs,  D.  ituthfd.  Quod  gcneralitcrino- 
*  '  mnibuspccnalibusiudiciisconflitutumcft,  neicgum  authoritatcm 

&minas,  homincs  inopiaiaborantes,ciudant,2.r/f.  D.  dtntmvoc.l, 
l.  §.  vlt.dtf.-een.  lafon.  ad.  d.  §.  i2.num.  43 &  tn  <1,  /.  7.  nnm  2S  Hatom.  >l- 
iufl.qtuft.  26.  Prxdidamautempoenamncnfirco,fciiadoriadiudi- 
candam  ccnfcmus.  A&ioenim,  qua a&or hanc  poonam  pcrfcquitur 
populariscft,  /.  fiquit  t47.'tnfit.D.  Um  tt '.  cuiusnaturacil,  vtquid- 
quidcxcius  cxcrcitio  redigitur,  IbJia&on  applicctur,  L  p  .  itltti- 
gtof.  l.j.tnpr.D.dtftp.  vtoLl.ot  ficuitx  t>»p<»  12.  mpr.  d,  Vfi*fign.- ■■♦ 
$.oaenat*s  uAntht.  dtcutnt.  vbi  Doncll.  Godd.wd,  \n.  tnpr.nun  .  //. 
Vidcautcm  Cuiat.  iuptrsr.  D.it  >opul.4ll.S<c  Coftal.«i7 30.  0  dtturt- 
inr.  diltmgucntes:  Vtii  publice  agatur,  pcena  hac  GftoappJscetur; 
Siprtuataactioinftituatur  cx  hocdelido ,  pro  priuato  intcrefle  pce- 
naad partem  agcntem  pcrtineat.  Ita  enim  intcrdum pubiica ,  i»tcj> 
dum  pi  \\i\iz,po?nhr\s c{\tl-  filtt** 24.non  togendun: 4j.§.qmtit*. D.di pro- 
turjt.  1. 2*  § .  hoc  imtrdtclum  tuncl.  I. ptn.  O.  St  quidm  loco pmj..  vide  Cuiat. 
10.  obf.  io.  Dixi  latius,  Itb.  u  dt  turisd.  c*p.  40.  num.  26.  &feqq. 
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A.  Bimcmbrisdiuifiotradituraluftiniano, w§.  omnhtm,  lnfltt. 
toi.  Tcrtium  gcnusa&tonumlmp.nonconftituit,quiaexhisduo- 
bus  piincipalibus  gcncribus  conftat,  vtquamuis  habcant  quardam 
communiacum  vtroqucgencrc,  tamcn  rc&e,  naturafuaadalterura 

'fcorum  ^cncrum  cx  ca  partc  rcferri  polfunt  Cifner.  ad.  tit. dt  Atlio- 
titbniy  l*ffit.  $  tmnxutrt,  nuv>.  i  Et  quis  ignorat ,  mixta  fub  fuis  fimplici- 
bus  contincri  >  glof.  tnl.  2.  tn  pt.  dt  vttK  obhg.  Coraf  /.  Mtfc.  22. 

B.  C^iaorkurcx  viilIata,atq;itacxdcli£to,  proindc  a<*tiocft 
pcrfonalis,$.c»//Ji«ws/.  lr.fttt.de  a8.  Nec  impeditquod  in  rcm  fcripta 
dicauir, «» /.  mttumauttm, 9  §.  vlt. eod.  Eorum cnim  verborum  fenfus 
cft,  hanca&ioncmnoninccrtam  pcrfonam,  puta  quaemctumintu- 
)  t ,  fcdgencralitcr  conccptam  cflc,ita  vtetiamaducrfuscum  dctur, 
awl  qucm  rcs  pcr  vim  cV  mctum  cxtorta  pcrucnit,  f*c  K  turtfgtnttum ,  7. 
$.y  ct9ra*tif.dt'p*ct.l./.§.pen.dtmtttdt&.  vbi  vcrba ,In rem , eodcm 
fcnfu  acciptuntur.  Atqui  isad  quem  rcs  metu extorta  pcrucnit,non 
conucnitur  rationc  pofil/lionis,  vtcum  inremagitur,fedquialu- 
crum  cx  dclido  fccit  contra  naturalern  acquitatem,  Donell.  //.  tomm. 
39  Paciusi.travT.  72.  Cimt.adl.f  §.  animaduertendum ,  D.  Qubdmetus 
1  sufa.  Cx tcr um ,  a n  actioncs  mixtar  magis  fint  in  rcm  quam  in  per- 
fonam.  VidctcCuiac.*/d. &inl.itemfii4>Sinhac,D.Qvbimet. 
(du  .  &  j.  obf.  17.  Doncll.  1»  §.  tmnim,  Inft.  dt  aft.  Vult.  2.  lunQt.  ti.num. 
16.  Coraf  /  AJ  ftU.22. 

XXXIX, 

Res  HU  nojlrs,  funt  vel  corporales  veltncorpo- 
rales:  De  illts  reivendtcatto,  de  his  attto  confeffo- 
ria& negatortadantur.  Inreivendicationea-  . 
ttorrem  ejfe  fuam  probaretenetur,  aliasenimpof 
fefitoinfuomanctloco? A.  Tametftrens  tufiam 
tumdi  caufamnuUam  habeatyVttfy  ftcontray  fi 
domtnum  effe  dtcat  ?  2  yHB* 

A.    Rcrum  corporalium  eft  vcndicatio.  Hinc  diciturincorpo- 
figpoflc;  Ycndkari,Huiu§r€iratio  eft  duplex:  Primo,  qu6d  oiim 
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necefTc  erat  cxhibcri  in  iudicio,  ac  quafi  manu  tcneri,atq;  aflcri  quod 
▼indicaretur ,  fof.  f  tf.  ddexhib.  Id  quod  in  rebus  incorporalibus  obti- 
ncrincquit,  quarfubafpc&um  fenfumq;  noncadunt.  Dcinde,  quia 
rei  vindicatiotantumcontraeum  datur,  quipo/Tidct  aut  dctinet, 
l.vnic.C.de  jlien.tud.mut.  cduf.  Atincorporalia propric  ntq;  tcncntur, 
neq;pofndcntur,J./«0iMfiir,*  %.fivigm%D.d$  vfucdp.Ergo  ncc  vindican- 
tur.  Actionibus  tamen  realibus  cflfcclu  vindicantur,  trt.tit.fi  fern. 
findic. & fi vfmfpet.  Vndc  triplcx  vcndicatio,  proprictatis  fcruitutis 
&  pignoris,/.^.  §.ifl4Utem,4dcxbtb.  Cuiat.  j.  obf.29.  Wcfcnbcc.Mf*- 
fdt.de ret  vendtc. n.^.Caetcru m in  rci  vc ndicationc  actor  rem  cflc  fuam 
probare  tenetur,alias  cnim  poiTcflfio  in  fuo  manctloco ,  §.  tet\nend*4, 
verf.commodum,  InflMtmtrdUU.  offictum,?.tbt}  vbt  enmfrobm  ttmmtdU 
epy  &c  D.  dt  ret  vendtat. 

B.  $.  /.  w fi«*  i* ,  pofftjfor  dutm  dominnm  fe  tjfe  dicdt,  Ufi.  de  *8.  Et 
hanc  fcntentiamconfirmat  fornuilain lmc actioncolim  vfi tata:  A- 
&or  enim  diccbat :  Hunc  hominem  ex  iiirc  Quiritum  mcum  c  fle 
aio,  Prsetor  dcindc  rcum  intcrrogabat,  an  contra  vindicaret,quo  vcl 
taccntc;  vclfevindicarc  ncgantc,  prartor  actorirem  his  verbis  ad- 
dicebat.  Quandoneq;ais,  ncq;  ncgas,  ego  homincm  prarfciiti  8t 
vindicantiaddico.  Boct.wT^.  Cuer.  Sic  dcfcndithancopinioncm 
Hedcmannus,wf/i.<o»fr4i.  Donell  Mynf.  Wcfcnb.&c.iwi.  §  lnft,dt 
d8,  cjux  an  fubufterc  valcat,  inucuigabimus. 

XL 

Deattione  confefforia  &  negatoria  difyuta- 
tur:  ytruma  proprtetattbus  &  caufis^uaspU- 
rt4?  ft^tuunt,  ha  acltones  denomtnentur :  quhd 
confejforia  ad feruttutem  vindtcandam,  &  It- 
bertatem  infirmandam :  Negatoria  autem  ad 
feruttutem  tmpugnandam*  1$  libertatem  affe- 
rendam pertineat :  An  vero  a  conceptione  *ver- 
borum3quhd  confefforia  adfirmattone,  negatoria 
negatione  confirmetur  ?  .  f 

rlacentim 
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Placctuinihaeceftopinio  ;  qua*a  Dd.communiterreic&a,  aCif- 
nero,  ed  ttt.  dtatl.  rccipitm  &  approbatur.  Nam,  (inquit, )  &  ipie 
Iuftintanuscxformularumfolennitate  acToncs  inter  fc  difccrnit& 
fciunqit,  5«/t  if.fylrft.h.t.  Actjmetfi  lufliani teraporibus  formula- 
rumfollcnnitasnonfucritobferuata :  tamcnadhuceffcdhiipfo vcr- 
borumin  iisconceptionc*adquameunq;actioncm  accomtr.odatas, 
quafipcr  manustraditas,ac  retentas vfui{ntafq;fuifl*ccxifiimat:  Si- 
cut  ctiam  ficdic  nptis  &  idcncis  vctbis  a&'oncs  intcndi  vidcmus» 
Prioris  autcm  fcntcntiae  authores  qui  fuut,  luc  vtuntur  rationc; 
quoddcicbus,  non  verbisiurafintftatuta:  &quod  formula?adcu- 
iufq;  a6tion<s  naturam,  nonc  diuerfo  propriuas  naturaaclionis 
adronnulu  htaccommodjndj,vidcaturCifjicrus,  /,  torr.Sehncidxr. 
tn  §.  *q3 1  rft.  dt  Vult.  ibtd.  num.  $  9  &  Itb  /.  dfitpt.  tfp. &  l:b.  2.  /«- 
tiff.  Ror.  22.  wi.  fi-i.  Ca;f  crum  a&io  confcfloria  nullialij  compctic, 
quam  doniit:ofundi,cui  ftruuus  dubttur,/..?  S.2.U  fireru.vtnif't.\\\nc 
qua  ritur;  an  vfufructiurioctiakn ,  qui  in  vfu  icri'itutis,od  funduro 
<fru£hnriuni  pct  tincnti;  ,  r»pcd;tur,cjdcm  tnbucndjfit?Vbidiftio- 
.gucndumcft  imer  dircc~fam&vti  im  conhlioriama&ionem:  Vti- 
Snimo;  fcruituttm  viirrlicarepotcft',/.  v»t  §.Mm  liU**to>  D.  dtremtji 
I.  2.ich<tu.  opzr.  vnru<. i\on  ctum  (.'<•  \  X  ,  '  j.D.fi i/u/ p*f. Longouall» 
2.  deiurud.  R_obcrt.  2.  rttt  >t  U  artci  um  fcruitutisreftitu- 

tioncm ,  noii  ollicio  iudicis,  fcdiurca  aionis  pct^ndam ,  probarivi- 
duur  pcr  /.  lc.ttorpti* ,  4. .  §.  fiquu  n$tp  .  9.  fiftri;.  Vtmd. 1.  ftvi  (trtby  D. 
eommoda.l.r  §.qU4depofitie,  &$.fi>:*ftat  D.  Hepof.  Illudhoc  Joco  110- 
tandum:  Qu^dui  controucriii^rcrumcorpora!tum,po/fidcnri  a- 
Ato.per  quamncgat  rem  alteriu*  jfe,  iure  nullafit  prodita,  §.  2, 
vtrf  yuodgtmis,  l»ft  t.  deaft.  Vbi  tamt  n  Imperator  cxcipit  vnura. 
cafi.im.  Quis vcro iiic fit,  non yna cft<»mniunj fcntentia , vidcw/. 
qutji.jt.  C. 

Et  quidem  attiones  confcjjbria  &f  negatoria  > 
locmnhabent ,qnotiesrcm ,  am  rvereindomimo 
rwjlro  cH,  peinnHS.    C&tLr;^*  quando  rem  tn 
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bonishabcmusy  vclbdna fidepoftdemusyagimuf 
modo  aftione  Publtciana,modo  Scruiana,  hypo- 
thecaria,  £2*  alijs .  Q&terltm  vt  attioni  Pubhcia- 
n<z  locus fit  9  cum  ea  ijsdem  rcgulariter  regulis  in- 
clud;tur>qutbtis  vfacapio>rcquirtturpr&tcr aUd§ 
tradttto:  An  autem  cttam  ijs  cafibus qutbus 
domintum  tpfoiure fiueabsc^  tradttione  tranfitf 
futa  ex  donatione  Scclefu facia.publtctana  com~ 
petat  ? difyutationis eft  ?  A.  Requiritur  dc?;:qr 
tttam  bona fides?  B. 

A.  A&io  publiciana  cft,  qua  rcm  cx  Iufla  caufa ,  bona  fidc  .1  n  oa 
dominoacccptam,nccdum  vfucaptam  ,abeius  polTcfTorcpc.timusy' 
§  4.  lofl.daQ.t.  f.  D.dt  publ.inremacl.  HincacTtioni  dircclocontra- 
riaeftaftio  qunfi  publiciana;  eanamq;  relciflaiam  antc  vfucrpione 
intcr abfentes ,  ex iuftacaufa datur  priftino rci domino  ad  rcn 1 1  cc u 
pcrandam,5 /.  Inft.d.ttt.  DifFcrt  ca  abactionc  (iuc  tudicio  rcfcitv 
dcntc»  quovfucaptopriusrcfcinditur,  &  poflmodum  res  lucmUkfi 
publiciana  vindicatur,  d. §././>.  w.l.r. inft*.  D.exqtttb.  c*n  '.n.  ;.  /. :  r„ 
Mynline.  Doncll.  !«</.§./.  Dcindc  iudicium  rcfcindc  s  qu  tdric- 
nnium  durat.  /.  vlt.  C.  de  temp.  tn  inttg.  refltr.  at  iudicium  r  .  t  iiu>- 
rium  annalc  tantum  cft,  d.  l.mhenoranu  j$.de  ftbhgtl.  c?  a  t.it.  §  j./>. 
ttt.ibtytntraantium.  Cartcrirm  in  actioncpublicijna  rcquiritorinAl 
caufa,  itemquctraditio,  vbidcco  quaritur,  an iniisolibus ,  qui- 
bus  dominium  ipfo  iure  liue  abfque  traditione  tramir ,  puu» 
«x  donatione  Ecclclix  facla ,  publiciana  compctat?  Adfirmat  boc 
DoncH.  1«  §.  nam^ftiui+.num.  *\.Ufl.dea&.  Atmouct,  qnodliccf 
t*  folo  titulo  tn  Ecclefiam  dominium  tranfcat ,  uon  camcn  pof- 
fcflio  tranfit,  *rgum.  I.  ctnu  beredtt,  2$.  m  pr.  d:  ae  1.  vd  imtit.  pojjef, 
Atqui  fiiie  pofreflioncvfucapionon  proccdit,/.  ftic  p  jf  fi  w  ,25.  dt 
wiu+p.&vfuc.  Ergo&publicianaccflat.  fcdetf.  7.s,Muuliut  z. 
Dt  iepuhUt,  in  rtm  #£<  vidc,  rsl,  t,  4*jf.  19*  iml  0. 

B.  Licoc 
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B.  Licct  iurc  Canonico  toto  vfucapionis  tempore  bona  fides 
Tccjuiratur,  esp.  vigiUnti,  c*p.  xlt.  ext.  de  prafcript.  xtie  Ctnt.  2.  qtuft. 
22.  nihilominus  tamen  cjuoad  hanc  actionem  placct  ctiam  hodic 
fufficcre,  fiabinitiobonafidesintcruencrit,  nec  mala  fides  fupcr- 
uenicns  cam  impcdit ,  i.ftd  ttfty.  $.m  hst.  *8tvnt  21.  D.  tod.  Ccffat 
cnim  in  a&ione  ratio  ob  quam  rr.ala  fidcs  fupcruenicns  vfueapio- 
ticra  interrumpat,  nc  vidclicct  vero  domino  damnum  infcratur, 
Qnac  ratio  in  Publiciana  cc(fat,  quippe  qua»  contra  verum  domi- 
numrrgulariternondatur,  /.  ptn.&vlt.dtpublictttiMtnritnaB.  Ergc* 
cVipfaPontificiarconflitutionisdccifio,  arp.c.  ctjpmtedtreg.iur.  tnt. 
yide  Schncidv.  in      Mtm.j6,  infl.de  aQitntb. 

XLll 

Jn  atticnc  Taultana  refiituuntur  omnia 
ma  in  faudem  credttorum  fatta  funt :  Jn 
rejittuttcne  aatem  jeuMuum  grauis  efl  qutjlio, 
cuins  tcmpcris,  ex  quo  tempore  jruflus  fint 
reflituendt :  A.  Num  vcro  aflto  Pauliana 
fotttts  in  pcrjonam  ftt  tjuam  in  rem  ?  dubtta^ 
turt% 

A.  Difficultatcm  pariunt  conyaria  ICtorum  rcfponfa ,  •'«/.«"# 
fitttn  ,  §.yr*tere*.  ff.  t»-.  K  vdtttnm ,  5. «»  F*tuai>a,D.  de  vfur.  ikml.  vlt. 

D.iod.  RefpondctCifncrus  priorcs  duas  lcgcslocum 
rubcrc  in  iis,  qui  fraudis  vna  cum  dcbitoribus  participcs  fucrunt.it- 
quiiTimum  cnimcft,vtcxmaIeficio& fraudc  niliil  apud  cos  rema- 
«car,  &  vtfraustisfuanon  profit,4ff. /.  12.ff.deft  /r.Alteram  verole- 
gcm  intciligcndam de iis, qui  confcii  non  fncrunt  fraudis  dcbitoris. 
Quum  enim  quoq;  iiin  caufi«;  Iucratiuis  haca&ionctencantur: cate- 
Lustcncntur  ,quatcnus  locuplctiorcsfadtifunt.  ./Equumigiturcfi, 
vtdcfru&ibus  ttrrx  coharrcntibus  tcneantur,quia  pars  reieffcin- 
teiiiguntur,  vt  Vcnulciusdicit,  ml.vlt.%.frru&m ,  &Cuiat.  ml.4.4..  $. 
frtd.2  D.dertivtnitc.  Adfrurftusautcm mcdii  tcmporisquodattincr* 
squurn  cft> vt eoslucrcntur : cV  cjuia bonafidc ex caufa lucratiua rem 

Tl    i  Kce^c^ 
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acccpcrunt:  &  quia  in  bonis  dcbitonsilli  non  fuifle  exiftimantur. 
At  veroquos  poftinchoatum iudicium  perccperintfruCtus,cospra:- 
ftarccoguntur ,  cpia  iam  mala  rid*  poflTtdcre  incipiunt ,  vg.  L  20.  item 
fentvnt, ),pttttun.9  '.jj.Std «//",§.  jtfi*  e>  jrailus,  r>  §./i «ntthtttn^D  Ithert- 
dit.  ptttt.  /.  vidttnn*  10.  D.  i."  vjur.  /.  'tttnm  22  C.  &t  rci  vtrdtur.  Cifner. 
ttdft.  l>  fi r.di  jft,td§.tter, fiq*u:  fn:  dt»  ,*.*•»».//. 

B.    Adlum.communitcr  DJ  poftglofT.  «§. ittmfiqvu^  vbi  Do- 
Iicll.i^/.^tf^/w/^ttj.^cfcnbcc.  tnp4  Ht.D.  Quttn  frj.:d.ind.  uumtr, 
£.ptrLvidean,Uf  2.  %.xn  Fj./m  *,  D.dtvfur.  Old  ndorp. dajp  6  licctrc- 
fpectu  tcrtii  realis  diii  pofTiL.  Wcfcnbcc.  maddit.  a  i  Schneidwin.  tn  4. 
%.\ten-t  nnn*.  /.iterr  Borcholt./W   Jtludnotandum  cft .  hancaCfcio- 
nem  pcrtinerccddiminiK  ntcsp  itrimonitim  fuum  ,  non  adcos,  tjui 
ida^ontjbclocupletcntur»/»f//o!4&;tn  6  b.Qnt  •//■    ,.^ti.  Vnde 
dcducitur ,  hcredit.item.iut  Icgatnm  h.c  .iccioncreuocari  nonp1  ifc, 
quod  dcbitor  in  fraudcm  crcditorum  r>  pudiauir.    Cartei  uui  P.x» 
tordithancactioneni  Paulianam,  coiuraiusciuile,  vtfaKi  1  ru  cur 
claufula,  dtquatiltnl.i.  wfin.D.  Fx  .f  n(>.  ctuf.  wa.or.    Si  «.p.a  ni.hiiu- 
fta  taufa  videbitm ,  in  intcrrum  rcftituam  cjuoadciuspf  t  lcges,  pie- 
bifrita,  SCta.edi&a,dccrc,ta5>rincipum  liccbit>hoc  cil  iiJcges  cx- 
picflcnon  proliibcanti  IfS  §  2.a.nt. 

X  L  1 1 1. 

^/7  pcrfonamactiones  ,fimt  actiones  prsiudt- 
ciales,  £tf  Condifttcmes.  Ex  his  qmdam  di- 
cuntur  ciuiles  ex  contractu  ciuili,  <vel  alia  ciui- 
//  caupt  di  fcendentes  :  Qu&dam  vcro  a  Pr&- 
tore  in  perfonam  dantur ,  *vt  actio  de  confiitu- 
ta  pecunia*  Ex  iure  iurandoh  cDe  albo  cor- 
rupto  ,  £tfc.  De  confiituto  qmrttur  an  reciius 
definiatur  paclum  legitimum,  an  verocontra- 
tttts? 


A&ionc 
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AcYionc  de  conftttutapecuniaagiturcumomnibus,  quicunque 
▼el  pro  fc,  vcl  pro alio  iam  obligato  foluturosfe  conftitucrunt,  nuJJa 
ftipu  lationc  intcrpofita,  $.  9.  Inft.  de  acl.  Dicitur  itaqj  ha?c  ac~cio  a  cauft 
ftia,nimirumconflituto.  Quod  namrccrius  dcftmaturpa<5t.umlcgi- 
timum,  anver6contr;iaus?qua:ftioniseft:  Prius  cum  Cuiat.  ml.it' 
gtutna  6.  tt p«cl.  putamus.  Conftitutum  enim  ncq; cft contraaus in- 
nominatus,cuinnonrc,fcd  folo  confenfu  pcrficiatur,/if./.  natuulit* 
•  t>.dt prafnpt.vtrb.ncc^xc  prarfcriptis  vcrbis, fcd propriam  deconfti- 
tutapecuniaaftioncmparit.Pra:tcrcancqnccitcontra(5cus  nomina- 
tus:contraauscnim  nominati,contrahuntur  aut  rc  aut  vcrbis,aut 
f  crbis,  autcenfenfu:  ft  igitur  contraausnominatus  effct,  necclfario 
-inter eos rcfcrrcrctur ,  qui  folo  confcnfu  pcrficiuntur,cum  ncc rci 
:eruentum,nccverba  iblcnnia  ncccflario  rcquirat,/#tf.$»<kf<w)2<- 
a.  Infltt. dtatl. 1  /. in pr.  /.  qniantm  14. m  pr.  de  eenftit,  pec.  .  Sed  hoc 
itti  non  potcft ;  iili  quippe  mutuam  obligationem  ,  &  a<5tio- 
nem  bonar  fidci partut,  tot.tt.  uft. deabng.  tx  oKjenfu, qttoru  vtrumq; 
aconftitutinaturaalicnumeft,  vndc  concluditur,  conftitutumnul- 
lomodocontraaumeflc.    Facit  quod  non  fponte  fua,fed  cx  fpc- 
ciaHlegis  confirmationetantum  aaionem  producat  §•  'f^c^omm  i. 
J  ft -a: .«d.quod fcc  :us  cftincontractib.L.Lj^c/^.rft  Vtr.  Sig.  Eleg. Bo~ 
ccrus  td  l.  cotiutM'.*  23.  c.  1.  num.  7.  deRtg.  iio.Prsetcreacum  duplex  ob- 
ligatio  hic  fit :  Prior  pcr  fe,  /.  /.  5.  dsbttum  autem  d.&§.  fqq.l.  hafttnm 
tt.  ditorftiup*  .Et  pefterior  prioris  flrmanda?  gratia  faaa,Praetor  mc- 
ritohocpaaumconftrmauit  aclcgitimtim  crfccit,  cum  hoc  cafufi- 
«iemfalLregraucfit.  DoncIJ. m§.deconftima.  in/t.dcad. 

XLIV. 

■  T1      ■  •  * 
J  - >■ '  Circa  iufurandum  dicimtts :  Jn  feriururru 

iure  ciuiliefe  pcenam  confitutam?A.  Et  caujam 

iureiurando  deafam  >pr&textu  periurijnonpojfe 

rctraOaritB. 

t?^-.'-  **  '     •  <••*•,■. 

*  A.   Lfid*9t3.§.  vlt.tUtttrem. !.  namfnfcit  22.  D.  dtdalomaU,l.2  §. 
1 '  #.C.*i*Ua.  vtd.  t9L  Ift     mtuor.  C. de n*n{*8.  U  vk.  D  fteUto.  Cuiat. 
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2.  obf.  i$.  &  t.  obf.7.  Wefenb.  i*  **raf,  toi,  *.  /j.  Rohcrt.  2.  fenter.t.  2.  -  ' 
«us/.fr*r?.7p.Vult./.lWj^/>.Fach./.  cqmt.i+,  Duar.2.  <j'$.j7.VuIt. 

B.  /.  C.  rffr^^r^.Inh.icnamqjafiione  inraftum  ejtiureiu- 

rando non qu£ritur, an adtori pccunia ikbcatr.  1  ',fc d  tantum an iura- 
ticrit:  vt i ntelJigamus,  fi  actor  pr,obauerit,fc iuralTc,  rcus  omnimodo 
damnandus  ftc,  §  //. h.  tit. Kf.  §.  dtto,  D.di >uretuT. L poft  reu»,  D.  dereiud. 
Doncll. *•/#.//.  ita&.&i  9.  w.i  duutttur.  Prartcrcalufm- 

randum  fpccicm  tranfa&ionis  habet ,/. /•  tuto^ss  O  /1  W*f»r« /. 
t)uod(idtfcTtntt92i.D.dtdolo.  Quodautem  fcnicl  fopitumcft  nondc- 
bct pra?textu  pcriurii  rctra&ari, d. l./idtfe>*n:e.  Qiiidam  diftinguunt 
intcr  iuramcruumaiudicevclapartedelatum  :  llludquodaiudice 
del  >tum  eft  retraffcari,  hoc  non  poffc rctrac*c iri,'. nvnc ntmentndt.  D.  d$ 
«u^/.CJuodprobatCuiat./^  wbf.$$  &  dcfcndit Vult.  Injl.btf 

XLV, 

An  exiuramento  a£rio  (5"  obligatio  nafcitur? 
qumtur. 

IurequidemciuiHccrti  fttnt  modi  produccndar  obligationfs&a- 
ftionis, §.  vttJmfl.iitOkU  lgttm*6  </ff*#.Atquiintmllosiuramen- 
tum  non  rcfertur.  Excipi  autcm  volunt  vnicum  cafum>in  /.  mttfiurtah 
d>  7-cum  feq.  Ifi  hhrtmso.  de  §per.  hbeiu  t.  vlt.  4e  hber.muf.  vbi  dicitur» 
libcrtumfcpatronoopcras,donum,munus,pr«naturum  ,iurantem 
obiigari: lmo  HJa obligatio  vt  Caiatio,iM /. i.  tit  Vet.  ohl.  vidctur,  nor* 
eftcxiureiurando,  fcd  ex  ftipulationc,  vndc  quoque  acccptibtionci 
(icutalia  quarlibct vcrborum  ohligatio ,  tolli  poteft,  /.  tjr pv  iuftt'.>*n- 
ium  ie,  D.de  AuepuUt.  Vult.  /.  dyt  >■/».'.  7.  Duar.  deture<ur.  t«f.i.  Cniat. 
22.0^.7.  Fachin.  2.  rcftfrfW  '2.  &  Ib.  2.  cqmtw. too.retftx fitmo.  \V'c- 
(cnh.mparat.e«d.n.t§  Vcruntamcn  quia  iuiiurandum  hocraiudicio 
apudiudicem  alitigantibusd<  fv  m.-.  idco  rci  iudicara?au:horitjrom 
obtincrcid  prartorvo!uit,vtnon  minttn  cx  hoc  iureiurando,  qr.ani 
cxreiudicara:  a&io  &  cxccprio  mcrtto  accommbdatur.  /./.  D.ouur*. 
rer.4fl.nsndst.L2  &3.4emewr.  Et  nonmjnv? iiincquam  vclexpa* 

Bfl 
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eft,  obligatio  pcrimatur,  4.'.2J.wfittra*tdum if.  l.tut§r  2f.  $  /.D.tod. 
iXniqucnotindum  ,pcr  iuramcntum  ficii  nouationem  &  priorcrn 
oblig.itioncm  actionemquecn^ccxtinftamjatquchancexiurciuran- 
<?o  folam  compctcre,  /.  fed /ipcfitfur  //.  in pr,  l.  qut  ivr.fft,  $.  vlt .  D.  b.  t.  Et 
fic  non  finc  rationc  liuc  que^ft.yty.traf./.  q.ti  propofitam  hicrcpc- 
tcrc  plicuit. 

XLVL 

Circa  conflitutum  adhuc  inueftigandumcjt, 
An  pro  alio [e  (oluturum  conflituens , fante  reum 
prtvcipalem  conueniatur,  ordinis  feu  excuftonis 
exceptionc fc tueri  pofi/t  ? 

Arlfirm.  ptrS9UtD*4-&ti^&  rationtm,l.v't.C.de  eemftit.  ptt.  Bal- 
duin.  *n  isfl  nhnofuO)  &  Zafiusi» §.tnpe>fonam  $.  tirc.fin. Infttt.deaft.  Et 
quidcm  dccifio  Imp.  tn  Aatb.fi  Jetvft.  tnpr.cR.  gcncialis.  Ibictcnimo- 
nmcomninogonusintcrcedcntium ,  quocunqucnomincvoccntur» 
poflunt  cxceptioncm  excufftonis  obiiccre.Et  glofla,  tb:d.fuperverb.  fi- 
d .  r./frrtwcxtcnditctiam  ad  conflitucntes.  Sicut  ctiam  cxprcffis  ver- 
bis  hictmctFabcr,  uft<t.eoi.nu.  8. &Schucid\x\  «»$.  xnperfonam  ibid. 
num.2".  Porroacfcione  dc  conflituta,ab  ipfo  conflitucnrc  hercdcve 
cius,  l.t.G.  dtcnr.iUi.pt  .famfieripetimus,  $.  de  conftituta.  lufttt.  dtaft. 
vcl  rcm  promiffim ,  vcl  idquod  thtereft  pnrfhndo ,  /.  qwa.tuttm/j.  §. 
i.d.t.  Dcniquch*caciiononannali,fed  50.  annorum  praefcriptio- 
nc  tol Iitur ,  /.  /.  &  1. 2.  C.  b.  t.  Oldend.  (Uf.+.aft. S.  num. /.  A n  vero  mi- 
norcuratorcm  habcns,  (ineeiusconfenfuconflituercpoflit?dubita- 
tur,quodputamu$,/f;'/.p*for#J  191.  vbi  Cuiat.  dt  Vtr.  oA.  Vult. 
fctpt»  it, 

XLVIL 

oActiones  pcenales  quod  attinet ,  in  illis  vniuf 
prajlationc  alterum  non  Uberari ,  dicimus. 

Qui» 
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QuiapIuriuinfjfta>plurespa:naspofliilant,/./i^/«rf/ 34.  D,  inim. 

l.fi  qUH  7. $.  fr*'        f*W»  dt  tUttfd.  I.  9ulg  iru  21.  %.  fi  fik»0,D.  dffttit.  K  »f  4  Vul~ 

neratut  jo.  D.  cd l.  Aqwl.  I. 1.  D.  de  vi  pnuxta ,  L ui at.  to.  obf.  10.  &  adl.  ttem 
fiit.S.tiu.D.Quodmet.ctuf.  blotam.rti.tr.  33.  Aliud  tamcn  cftfi  fair.ilu 
furtum  vcldcli&um  comnvferit.  Hic cnim  tantum  dc  vnius  liominis 
adraiflb  quaritur*:  Et  dc  vnius  admilfo  frpius  quarri  arquu  m  non  cflf 
/. pen.  $.  vlt.  D.  Kwtd  Caupvi. !.  i.  D.  fifatn  fktt.ftc.  I.p,  D.  tte  imfilitt.  L  ;L 
lud,D.  udl.  Aqml.  vidc  Cuiat.  S. obf.20. 

XLIIX. 

Denique  ratione  iudicis,  eius-j?  ojjicii,actiones 

omnes  funt  velftriffiiuris,  vclbomz fidci  >  zrlar- 

bitrari&.  JSfum pluresfint  bon& fideiaclioncs qtia 

in§.omnium,  Inftitutionibui dc  adtiunibus 
connumerantur?ambiptur. 

Ncgant  intcrpp.  comm.  ncquc  finc  rationibus  Q^orus  rnim  [q 
librisiurisquardam  ccrta:  alicuius  gcncris  fpcri<>  nctnfci.iui  noa 
ctiam  omncfi,totics  adiiciuntur  harc  vcrba»  5;  a'*a?  innum<  nbiUsj 
$. tm AUttm genttnm 3. rei f.  &ekb)ciure gentiun:.U>f*.  ,ie,ui/ S  1  G  n  .  r 
Ci«.autvcrba  ha;c,&c^tcra:fin)iic5)$./»r*f«rw^«'i,V''-  it.  ufl.4t*&, 
l»turifiientium,7.§.  i.deptft.vcl  hzcverba  aIia?complures,§.Mi<frr«>;j»;i 
quoqueS.  I- fl.de a!2.&td$enus  ilia.  Quia  autcm  hic  ciufmodni.tfaro- 
milTar,arUtrandumeflididcofa<vhim,  quedomncs  (pccics  fub'ccc- 
rit-  Etrcctc  animaducrtit  Doncll.  in  §. owitttm  28.  num,  $j  Imp  fiu- 
atoseadicdfle  cas  aftiones,  dc  qmbusdubiratio  erat  velutherodi- 
tatis  pwtitioneincVadtioncm  cx  ftipuiatu  quar  prodotccompctit.DJ. 
cpmm.  tn  d.  $.  atltonum.  Zaf.  wM.s+.&ityq.  ibid  Borcli  "Ir  id:u.  At  tn 
litemiurtndo,  c.  4..  r,um.  64.  Boccr.  in to*ir,tQ*  21.  r,  2.  nem»,  3  1  >fir.  ie 
Re%.  rnr.Suntautcma&ioncs  cotrariar,tam  bon|fidci,quam  dircctr» 
C]Q^d,defeqtit/i.r.2.  n.j-t.  W^fcnb.  w§.  Qtcnut*,  ;.,/?.  <fc  4:7.  Dundl. 
ibtj.tt.e6  f.ert. /.  dtr.hl  &*<l.  g!  \b\<l,ivrc:L\tutcU.  qtum  comm.Dd. 
fcuiuntur,  SchncidA*'.  in  d.  §  a&iwH)  nttm.  /;. 
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XLIX, 

T)e  eo  dubitatur?  An  bon& fideiiudtcia  indc^j 
dicanturyejuodtnformula  eorum  olim  apratore 
iudicip&daneo prxfcripta  htc  verba  >  Exbona fi- 
de,  addita  fuerunt  ?  oA.  Jtem  an  differentia  con- 
trattuum  bonA fidei  & Jlrtfit  iurU  a  pontjfice^j 
fublatafit?  B> 

A.  Ncgatur.  Namin  nonnullisbonarfidciiudiciiseaverbao» 
mi(rafuerunt,vtinactione  ncgotiorum  geftorum,*r£  L*Qn47.d$ 
»/f.^r/¥.  cam  autemDonifideia&ionemiflcconftat,  *x  §.«tft#*»fn  2$, 
l*fl.  tos.  Ircm  in  pc~rionefiduciaf,ac  rei  uxoriar ,  harc  verbaomilTa  fue- 
rnn Mjuarum  tamcn  vtracj;  telte  Cic  s  <  fji  bona:  fidci  fuit  F.t  practor 
iiia  verbi,Bona  fidc,adjecit,  non  vt  bonat  fidci  proptereajfuerint,fc4 

;ibona:  lidti  antca  crant,  DonclI/w§  tllionum  28.nu.10.  &u.lnjiit. 
di  j#. 

B.    Ncg.  Quia  nullus  in  iurc  Pontiflcio  cxftat  Iocus,  quo hoc  di- 
fcrimcn  fublatum  cfleprobari  po/fit. Imd confirmatur potius ,  c.  um 
*Vtnerjb  di hdt  Eptfcopm, :Jr,  r um permutttto  inttr  contraclns  bon*  fi- 

dei  conp.utur  >«xt:  deex<  ept.  t.  ttm  EtcltjU  ex\  dt  c**f  pf/ftf.  &  pwe- 
tdt.  c.fi  txt.  de  iepofuo.  Godd*.  dtfftpuLc.i.  nunu  22.23*  &  Wefenb* 
tti-i.  §. dclunuw ,  nnm.t.  Infiit.dtad, 

Sunt,  qui  negant ,  activnesarbitrarias  aba~ 
&ionibusbon& fidet  & ftriftiiuri* fhecie  dtfferre? 
fed  male?  A.  Vtrum  vero  dieificut  loci  adteclto 
iudtcium  ftrtciumfaciat  arbitrariu  ?dubttatur; 
B.  Sicut  &  tn ftrtclis mdtciis atempore  litis  con- 
tejlata  vfuras  non  debere  ,Jlatuimus.  C, 

Vu  A.$j' 
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A.    §.  Pr*'tre*ji.l  ft  dc  aft.l.  in^tl^mln/  j.  detnlit.ito.l.i.f.Lti 
Commodit*.  D  oru:\\.  tn  $.  e&ionum  zS.  num.  j.&  tnS.prdiertet  31.  nutr .  1. 
lnfttt.it *&.  Borcholr.  dttnlttitn  tutjnd.t.j..  nutn.  jj.  lumftq.  &  tnd.  §. 
gft  onumjS.  ln%.  deatttwbut. 

B.  Adfirm.u  Cdatiusw/.CfHfwwMpA*,  D.deeo  quoi  trt,  !oc.  )•■.-.  j. 
4&  Ajr:<-.  &tnmt.  M.rcat.  Ub.j.cap.j.ptr  L3.  &  4.  mpr.Dd.  f.,DiiTcnt. 
Robcrt  j.nnirnadu.  j. 

C.  Noncnimdcbcntur  vfurxin  ftiicris  iudiciis  citra  vinculum 
ftipulationis, /./.  C.  deojtv.l.  quoittt  s  4..  C.  dccondicl.  cbtutp.t,*-  .1  t.thi 
VfurM  tmftmeim  fttmmd  prttfttri  ttbi  frufhs  defidttM  ,  C.  dt  con^itt.  wdcb. 
Qvitei.Ub.i+.O^.  22  & confnlmt. i6.{ftm tn l. yt>. dt  Vv.  Obl.  DoncJJl  ii 
Yjur.cap.  i.Borcholt.  dt  ofurit      j.num.  n>  r  fe  iq.*dt*tdt.  !  »  .;>    4  tp, 
•j.num.  66.&{tq\.  DiiTrnt.  Coraf.  2.  M'fteu.7.  Coflal.  tnl.  v:.itamui 
dtvfur.W \x\x.c\\\s  2.  umff-.  4.  Obitcr  hocaddo  occailonc  ptarfcntisir»a£ 
tcriae:Iudiciadiuiforia,  vtfunt  mixtaer.ctioncs,  Finiumregundoru, 
Familiaehcrcifcundx,  &comoiuni  diuidundo ,  a&ioucs  in  rcm  funtj 
t.i.D.fin.rtgu*ic ,  Cuiat.  ">  pjr*;.  C.  f  oti •  Licct  Donell.  in$.t.nuM.7.  & 
ftqq.&in^.qutivnjo.  i*>ft.  deetcl.  putctmixcascas  aCkioncs  rcucra  c  ffc 
in  pcrfonam,  non  in rcm  contra,  K  cti  etft  zj  §.  fttttio  bitidttut  -.  C 
itptttt. h-rtn  &communem opinioncm , a ijua tamcn tcn.cre noncft 
rcccdcndum,  nifi  manifefto  iuri  rcfragcrur,  a  g.  1.  /.  <ic  fffi  .  </**/?•  1 1 
casautema&ioncs,  A&iofinium  rcgundorum  cfi  Oricti  iurii ;  <^  ia 
nonfuntplurcs  aciioncs  bonarfidci,  cjuam  enarratar  ab  Imp. >»:  §.4-* 
£1-cn*m&  ^  feq.lnfK^tnd.  -  Atcjui  intcr  c*s  ha»c  a&ionon  rcfei  tur. 
D-  indcpofUitcm tamumcontcltatjm fruftus  inhanc  actioncm  - 
niunt, '.  te>i&        §•/•  & 2-  D  fi*.  rt^und.  qnod  a  natura  bona.  'idti 
a&ionum  plarc  alitnusncft^rg./.r.S.lMn*.  Acriommjj.  &  $.  ^v-  E>*- 
f>  ft'1,1.  vidernuf  38  %.ft*Q  ontm  7.&  $.  pen.  D.  dr  *futs.  Do  ■»<  II  *tr,d.  %» 
ri^j-v.-Jjond  fidci  vcro  funtactioncs,FamiJia:hcrc]fcujiUA;C*  com- 
3»uiiu  diuiduado,  §.  n.unum  jS.  InJKb.tn. 

LI. 

lujlintanvuin  //^/S&s.dea&ionibusin 
princ.  dixerityjtipeml  vt  de  acitGnibm  dtcamus: 

Qturit 
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Qu&ritglojfa  9  quid fupereft  ?  &  reff?ondct,  For- 
ma :  Sed  dubitatum  efl,  cjuid namgloffa  hoc  ver- 
bo,  Forma,  ftgntficare  <voluertt?  *  ^A.  Item  quid 
lujitnianm,  ln  §.  Inftitut.  d.  t.fub  his  verbts,  Et 
altts  quibufdam  modts,  veltt?  B.  St  quis  intclii- 
%atur<vnus illecafut ,in  §.  xquc.  Inftitutionib, 
d.tit.?  C* 

A.  Proponit  hoc  Gualtherus,  Jt:mifell.c4p.tlt.  cVarbitratur,  re- 
k da Gomctzii fcntcntia,  voccm  Fcrma  non nomcn  cflc, fed vcr- 
bam  impcratiui  modi:  Quafi  glofl.  dicerct ,  Forma, hoccft. in  for- 
mam  rcd:g.  i<{  quoddicitur,  <*  §  fi*.  /"/?.  dtiun  Sat.ijtnt.  &  Cfir.Nam 
ihi  dicitur :  Omnc  ius  quo  vtimur,  vcl  ad  Perfonas  pcrtincre.  vciad 
R  es,  vcl  ad  Aclioncs.  Cum  erg6  a pra?di6to  titulo,vfque ad  titulum, 
\fb.  2.  ii  rtrum  dui.  dc  Pcrlonis  d.ctum  (it :  Abilloautem  titulo,  vfcjuc 
t  -  i':.fi:xtimlt\+  dcRcbus:  Idco  fupcrefr  iamjioc  eft,rcrtat  vtdc 
AJtionibus  Joquamur,  Guahhcr  d.loioy oontra  Gomcti  tadd.ttt.tM 
i.  bijuptirR. 

Vt.  Alii  alitcr  cxplicant  harc  vcrba  Gualthcrus*.  MifctB.  $x.  di- 
cit,elT  *iquasactioncs  ,qua:nec excontractu,  velquafi,  nccexma- 
Itticio  vcl  quafi,fcrj  proprioquodjm  iurcoriantur.casqucfubiis  vcr- 
l ..scomprchcndir.  Excmplum  prorcrt  dc  patre,  qui  filiam  dotarccft 
oYijuus, /.  qu/bera,  D.dentu  nupt.  quaeobligatio  ncq;  cxcontra&u, 
*  !  q ua«fi:  ncq; cx  maleficio  vcl  quafi,  lcd  proprio quodam  iurc  vtitur, 

:it,£x  ptMccpto  Iegis,  vndclc-gis  obligatio  appcllatur, l.obligamur^ 
r  ■  ',  <\>  ,D.r/t  Oil.  &  Acl.  Gualthcrus,  dJ.vbt  ff^,iungc  Borcholc. 
\\ \  fcnb.  5c  alio*  in  c.  $.  Vult.  M.  &  2.  luvjp.  j.  n».  6.  qui  harc  vcrbaad 
pi  *iudicialcsa£cioncs  rcfcrri  polTe  exiftimar,  quod  hje  non  tamcx 
obligationequam  cxpotcllatc  dcfcendunt. 

C.    TLxcm^lnm  ci\ y  tn l.  ^ficiumyD.d<rei  vendicat. ybldomlnusU 
v  .tus  pofleflbr  a  dcpoiitario,c6modataiio,  &  fiinilibus,  qtii  rcm  cor- 
porc  unent,&  rcflitucndif.icultatcm  habcnt,rcm  fuam  vindicant  j  & 
dc  tali  cafu  intclligi  dcbct ,  /,  naturaUter  u.  S.  t.de  acqutr.  po&fi.  c.  Pj- 
»  wx,  dt  tattf.  prcprut.  &  prfi.fi.  Robcrtus  i.ammadktrf.  16. 

V  u    1  ponit 
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ponit  i:i  poflcrtorcqui  pomMet,no:i  tamcn  rci  inftlrit  vel  corporcte- 
nct,  rum  ad  coiporalem  pofTeilioncm  auocandam ,  hic  p  -(krtorroi 
vin  licacioncm  inlticuercporcft,  d.  i  tjji.iuw,  vbiisqui  depofuit  co  n- 
moiauic,  poffidct ,  liccacorporc  non  tcncat ,  tamcn  ngitad  p  ilio- 
ncm,  rei  vendicationc.  Et  ftcfcntitBalduin,  1'acius,  Robcrt«Contra 
Vultcium,W  J.  §.  *que,&t.dtfccpt.}  iungcWifcub  Boicholt.&alios 
D J.  lbtdcm  Coruf.^. hly*tll  *£, 

LII. 

'Difficilisejlqu&jlio :  An  &  qitando  actioni* 
bwconcurrerlttbnsvnaalian  confitmat  ? 

In  hacquxftioncdifcerncndr  funtacroncs.  Nam  ftplurcsatf  >- 
ncs in rcm  ciufdcm  rci  nominc  concuri nnt ,  vnam  tantam  i  H  \ 
licct:  quia  vtfcmcl  tantum  rcs meacffjpotcft,/..^.^.*.^*/.*  . .,. .    .  - 
it  r.  ret  uJ:c.  ita  ctiam  fcmel  tanium  ca  &  vnica  accionc  cxigipnulb 
Defiltenimbonum  &xquum  c(fc,rurfus  condcmnari  cum  ,  .nuid 
q  \  i  Idcb  iicpra:(Kcit, /.</*» /<rfl*w tnp •.    0  V.  /«r  ^rf.  Hrc  d  .  COO?* 
curfu  A&onumrcalium.  Sivcro  plurcs  actioncs  in  perfonamcotl- 
currunc,tum  aliaaiiam  nunconfumit:  qui.i  (icutcadcm  i  o  fxpc  nihi 
debcripotcil.i./.  & «*i*'4'f»''w,S.  /  &l.  >j,j>» ?t  rxptuubut  2:0» 0,  f*R<  >. 
itacttamfxpepcti  potcft  N  imcum  cidcmrcsabeoJv-m  'iltr.  dcbc- 
tur:  Singulas  obligationcs  fingul.rcaufx  (cquuncnr:  ncc  vll  1  carum 
altcriuspccicio.neviciat;ir,aic  i*i%iw.U.  &  vu*  Um    •.  i  \  c  camcu  A- 
cttoncsin  pcrfonam.vcl^nncs  funtrci  perfjcuto.-i*  vclomn  >  c- 
nalcs ,  vcl  partim  rci ,  pirtim pcjenr  pcrfccutorix:  In  aftion  busR.ci 
p«rfeutort«,rcfcrt,anomncscx  ca.icm  caufa,  an  vcrocs  I  .  •.  /  i 
pluribus caufis  ld  idcm  competant.  Si  omncs  ex cadcna  ciu &  dant  ir, 
8ltcrap:ral:cram  cortfumitur.    Nonenim  bona  lidcspatitur,  vtb"j 
idcmcxigatur,7.i«</5if/i7.  ie  R     1  .r.  q •  1  i a  bi-;  idc  n  pctcrc.quafi 
prxdari      Quod  ft  tamcn  vnaaccioplusin  fccontinct  quam  alccra, 
vnatn/lituta non  prohibctur  quis  ad  pleniorcm  rcgre  \r.  quiainco 
quodplusinaftjracll.hxaetioucsinter  fc  non  mlfccntur.    At(i  1- 
ciioncs rci  pcrfccutorii  cx  duabus  vcl  pluribus  cx  caulis  ad  idcm  c6- 
pctunt;  alia  aliru  non  confu.nit :  quia  cu.ti  idcm  frpius  &  c:<.  \  1 
riibcaufis  dcbcatur  :  non  ctiam  iniquu.n  dl  candcm  rc.n  f.ej 

&plu 
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&  pluribuscxcaufispeti&prarftari.   Ethardc  acfrionibus  reipcrfc- 
cutoriiscxduabtss  vcl  pluribuscaulis.  Quodfi  omncsa&ioncspcc- 
n  ilcs  funr,  hoceft ,  fi  omncs  pcenam  perfcquuntur  ,  rcfert,  an  vnum 
f;Ctum  fir,  &  vnum  dclictum:  vclan  vimm  fjtftum  liti  &  plura  deli- 
&a   vcldeniqjan  plura  lim  fa<fta,&:  plura  dclifta.  Primocafu,  liv- 
numcilljcctum,  &vnumdcli(fhim,  cuius  tamcnvnius  caufaplurcs 
co -1  pctuntaccioncs.tiim  vnainftituta,aliar  non  confumuntur,  f.citm 
txv^32.deoifl.&acl.  Scd  vna  inftituta,potcft  ctiam  altcra  inftitui: 
ii  1  tamcn  fiinpoftcrioriattioncplus  ut,quaminprima,/./.D.fft  w  bon. 
raf  .  I.  ptv.D.  arb.furt.  caf.L  1.  §.  aixtrtt ,  D.depubL  Etpriuslcnioria- 
ftionccgcris  :   quia  id  quodfupcrcfl  pcr  altcram  grauiorcm  a&io- 
n  m  ndhuccxigcrcpotcs.  Non  autcm  omnibus  pcenalibujsaftioni- 
bus vti h'cct,li pritiscgcrisgrauioriacftionc,  quia pcr  hancalia?cxte- 
ptioncrciiudicat;roppofita  confumuntur.    Itacnim  hoc  verbum, 
confu m i ,  c x :  p o n i 1 11  r ,  inl.it em  cum  14,%.  eum </tv: ,  D.   Quod mtt. canC 
Quiainiquum  efl  bisciufdcm  rci  a?ftimationcm  vcl  pcenamcxigi& 
prarftari,/.  quotits  ^i.deobl.  &  *8.  Cuiat.  12.obf.2s.  Sccando  cafu,  fi  v- 
num  l  totum  chV&plura dclitfta,  aItcraa<5tio,altcram  non  confumit: 
f.d  aCtoromncsinftitucrcpotcft.  Nam  rciccftis  quornndam  opinio- 
nibus,rationabiIius  Paulo  vifum  efl,vtIiceata<ftoriquam  vclitacftio- 
ncm  prius  cxciccs  c:  cV  quod  ampliusefl:  inuhcra ,  pcr  fecundam  a- 
Ctioncm  confcqui,  /.  q'u  sWmjwj,  §.  (ed  &  htc  fentetiita  dt  eb'.  &  all. 
Ttrriocafu,  fi  plurafunt  facta,  cV  p!uradcli<fta,non  dubiumcft,quin 
fingulis  f.uftis  iingul.t  accioncs  pcrnxq;  dcbcantur:  Q^ia  nunquam 
pluradclictaconcurrentia  ficiunt, vtillius impunitas  dcttir, ait  VJp. 
/. 2.  D. ieprtiut.del cl.    N.q;  enim  dclicfcjm  ob  aliud  dclictum  mi- 
nuit  poenam,  d.l.j.  Porro.ii  quardam  actioncs  prcna:,  quardam  rci 
funt pcrfccutorix:  tum acftiopctnalis  vcl mcrc pcenaliselt:  vcl  mix- 
ta.    i\I:rcpocnalisfi  concurritcumrcipcrfccutoria,  altcraaltcram 
nontollit:  Quja  vtrumq;  rcs  6V  pocna  fcorfim  dcbctur,  l.fip^tt 
jS.t.eumfurti,  D.  <trfurt.i.tnitl/*i2.  C.  dtfivt.  Et  proptcrcaalterius  fo- 
lutionon  liberatdibirorem  abaltero.  QuoJ  (i  vcro  miflactflioco- 
curritcum rci pcrfccutorij,toIlitur  rei  p-  rlccutoria.  Quia q::i  milta 
egit.iam  rcmeftconf.Tinm,*'. .'. qwfnuum.  At milta  atfliorurfusvcl 
cft arbitraria,vcl  non  arbitraria.  Arbitraria a&ionis ca  natura  cfl,  vt 
pcena  cuitcturrerefliruta:  quodnon  fitin  acftione  non  arbirrari.i, 
S.pratfTeilnflit.dtinft,  Hinc  u  actio  rci  pcrfccutoriaconcurrit  cum  a- 
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«fikcdcrc  non  poiTic,  Gail.  d.obf.  74.ntm.  j.  &fe^q.  lca  tam.*n>vra- 
ftpr  rco  cxpcn fas ,  quas  cx  ca  caufa  frufira  fccit ,  rtfnnd.it :  hoc  cnim 
ed  clipci  p.  tuiaudroritas  monct,iudicifq;arquita<  fuadcr,vt  AccurC 
annotaiut,  &  Bart.comprobauit,*ii</.  I.  tatta,  c.  dt «  j<  nio.  Poft  litrm 
YLrocontcfiatim,  mutationcm  licitam  non  eflc,  commuri  iuurprc- 
tumcalculo  reccptum  cft ,  tn  d. I.  tdiu.  ctiam  pirtuim  confcofu  .tccc- 
dcntc,  co  cjuod  mutatio  rci  fcmcl  pctita- aciionisq;  propo/ita*.  rci 
fubflanciam  toJIat,  litcnuj;con;cflando,  lir.gatorcs,  inlianria?,  cx 
proprioftiocontra&uaflnngantur,  /.  i.§.  ;dtm  futbit  >  diptt*!.  Gail. 
tt.0b.tru.7j..  nun  et.  9.  Bart.  Alcx.  Alciat.  Bologn.  ind.l.  edtta.  Fcrrar. 
praft.  tnf^tr.l.  «ft.nal.  Vttb.  SMuotHreaddtnd-.  Wcfcnbcc.  t9nf.i$.  nu- 
ti  tr.$.&  /.  G i ! .  /.  obftt u. / /.  numer.  9.  &  74.  obfj ttm.  +  .  M c n oc h .  2.  .v  h. 
r..  I.  quafi.  167.  Vultcius  2.  luT>/p.cap.  29.  wun  $2.  Spcckhan.;*»r.  /.  qutff. 
r>s  latc  loh  tn  Bolognctus»  tndJ.  ed>rj>  C.de  edmdo ,  in  qua,  61.  exiftj- 
mat,  acummuni  hac  Dd.  fcntcntia  non  eflc  rcccdtndum.  Dtfl.  Si- 
chard,  a  U.  v  v.<  *4e  htis  iomr(}  xt.  idRjtr.tmm.2.C  i\it.  pjrar.  c.<W. 
&  9*  o^ftrv.  21.  Wcfcnbcc.  /M  §  fiminm  tium.  1.  &  ih.d.  Doncll.  nnmtr.  2» 
Ftilgof.  Alciat.  &  Doiicil.iud.f.tdita,  C.detdchdo. 

LI  V# 

fntricaU funt  qu&fltones :  Vtru  w  pafki firi- 
Biiuris  contracluitn  contincnti  adietta  tnfint  a 
p.irte acloris,& for/Kent affioncm  ?  <zA.  Etan 
\  expaflo  inconttnenti  bona  fidei  iudtaisadicLia, 
deturpeculiarispr&fcriptis  verbis>an  vero  prin- 
cipalts  aciio  ?  B„ 

A.  Ncgat./ 7.^q'i'ttiimo.§.feq.D.dep4cl.l./2.  C.eod.  vbt  r.itft.iita 
adiccxa  bona?  fid.i  contra&ibusinefledicuntur:  Ercq.cxcluduntur 
ftrictiiuris  c  ontractus.  Confirmat  hanc  (cntcntiam,  quod  «rtcon- 
tractibusftricliiarisextenfroninon cftlocus;  Scd  rtc\  p  ctofljpu- 
lationifubiecxooriaturatftiojiocinducitextcnfloncm  Jiipu'ation?s, 
hfxndt.de «t»trah.  empt.  Erg6  ftri&iiuris  contractibus  paCla  adn -rtz 
noi) ptoducuni adioocm.  Aiiud  cft in  bou Jt  fida *.oo waitibus, q 
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illi  cx  tacita  partium  voluntatc  cxtcnfioncm  vcl  interpretationem 
recipiunt,Curt.Dec  Porc.  ml.ptter.i,  c*ds?Uh  Doiull.  Alciat.&a- 
lii,  m  d.l.jo.  C.  dt pA#.  Cuiat.  m d.  1. 7.  &  10.  ob!.  2*.  <$■  1  •  «tf .  4d  A ftn.  ih  /. 
24.dtpT*firtpt.vtrb.Borchok,dep*8.r.Tt:.'DU1C  GIofT&Bart  Iafon. 
Geftal.  &  Duar.  '»/.  40.  D.ftttrt.  pt*.  Hotom.  tUuJJ.  $«4/1.36.  &  t.smie, 
r^.j/.videetiam  Forcat.  i/4/cga  pt. 

B.  Quoddetur  aliaa6cio,  non  principalis,diccndum  vidctur. 
Quia  fi ex  principalicontra&u  daretur  actio  vticj;  non  cx  pa&o  cam 
oriridiccndumcfiet:  Atcxpaftodabituraftio, /. 7  §.  ijxwimcf.di 
p.iclu.  Erg6  noncx  principali  contra&u ,  faJ.ro.  C.it  ur.du.\b\ 
non  principalis  de doIo,(cd  cx  empto,  rroptcr  pafhim  dc .tfrimstio- 
nc dotisaftio datur.  Et quod aftio prarfcnptis v< rbis ciatur, probac, 
ttxt.inl.fivirif.ff.  dtprdfciipt.vtTt>.  Vddici  potcfi;  Aft<oncm prin- 
cipalcm,cumadioncpra.Tcriptisrcrbisfaltcn»  concurrcrc;  vcprin- 
cipalij,vcIctiamprarfcriptisvcrbisadioJocuinb3bc.it,?>fr/fir.  «/.  tt 
i onutnu /. ff. dt  ttfttnd. vtndtf.  I.  hbi c ff.  dt {omrnb. « n.pt.  D . i i  C  u i » cW U 
y.dtftft.  Bcrch0h.dtp4il.iAp.  rlt.uum.ff. 

Pro  conclufione  materU  aclionum  fubijci- 
mns '  Dolurn  dantem  caufambon&  jfdet  contra- 
ttuiipfb  iure  nuUum  ejfe.  A.  T>olum  verb  dan- 
tem  caufam  Jlritti  iurts  contratttbnS)  <vcl  tnci-. 
dentem  tn  contrattum ,  contraclum  ipfo  iure  (iib- 
.  fiflere , fed attione  vel  exceptione  dolt  opus  effead 
dolum  'vindtcandum ,  2.  Deni^  ex pacio  nudo 
jure  Canonico  non  dariactionerru.  C.  \ 

A.  Ttxt.in  1.& eltg4nttt,tn  pr.vetb.n^tttm  effe  vtnditmtmjiin  foe  tpfo 
tt  9tnitrttt  chcumfiTiptmdUff.  de u»lo  l.j  ff.pt  o  fttii,  I.  ttufty «?,  §,  i.f. d§ 
rmno*ib.  Ratio cft,quia taiis contra&us  cum  rundamento careat,fci- 
jicctbonafidc,  iubij/lcrcnonpotcrt  ;  uihUuauuamcontrarmr&c.l 
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bonar  fidei,quamdolus,  d.f.j.  Et  quoties  doluspurgaturpera&io- 
ncm  ex  eodcm  contra&u,  illa  quoq;  ex  dolo  defuncti  in  hercdcm  da- 
tur,  Iicct  nihil  ad  cum  perucncrit ,i.fi bominem  7.  §.  dat ur ,  D.  dtpo/itt,  l. 
tx  dtpofito  12 . I.  tx  contraclthm  ,  49.  deob/.&acl.  Atqui  quando  dolus 
contra&ui  bona?  fidei  caufam  dedit,  a&io  aducrfus  ncredem  non 
competit ,  §.  veif.altquando,  Inft.  deperp.  &  ttmp.  acl.  Gail.  1.  obf.2.nu- 
mer.  6.  My  nfing.  obf.  7h  num.f.  &  6.  obf. 38.  Pinel.  inl.  2.  p.  t.  c.  t.  num. 
32.  C.de refctnd.  vendit.part.  2.  cap.  2.  &  part.3.  cap.  1.  DiflT.  Cy nus,  in d. I. 
2. Coraf. 2-  MtfctU.  S.  num.  4.  ILobtfrt.  S.  animaduerf.cap. t.2.& 3. & iib.3. 
notarum ,  adnotaita  Ant.  hlercat.  1.2.&  4.  quorum  lcgcs  vcrc dc dolo  in 
contractum  incidcnte  loquuntur,  Vide  elcg  Boccr.  adl.contracim 
eap.2.num.$. 

B.  Per  L dvfry  C.de inutil.  flipul.  I.22.& 36.de  verb.obl  d.U  & elegantc-, 
§.  non  felutt,  de dolo,  l.  2.  in pr.  D.  de dolt  ex<ept.  §.  t.  Inflif.  de  except.  qui bus 

locisomnibus,  vt&alibi,  hocetiam  intcrpretestamvcteresquam 
Ncotcricicommunicalculotradunt. 

C.  Exhocpa&oenimiureciuili  nulladatura<5tio,/.7.§.0fti»iiw<>, 
ff.  de  pad.  Lcx  cnim  ciuilis  non  affiftit  nudis  pattis  &  conuentioni- 
bus,ncnimirum  quis ex quibuslibct  incogitanter  &nonnunquam 
temcrc  prolatis  vcrbis  indifcrctc  obligetur :  cum  farpe cx  affe&ionc 
quadam  pottus,  bcncuolentiae  captands  gratia,  quamex  prozrefi 
cV  imluccndx  obli^itioniscattfa,  ftudi3  &  officia  noftra  dcfcrimus,§. 
2. vtrf.cattui ■»  ji vt pierumy  ,  1  rft. de teflam.mtlit.  Bart.  1» t  /. §.  fi quii fim- 
pluiter,D.dtvtrb.obbg.  Atquicontrarium  cxprclfepontijKcioiurcde- 
cifum  non  rcpcritur.  Ergo  nec  iurc  Canonico  pa<ftum  a&ioncm 
pa t  ki  arjr.  c.  1.  &  r.  2.  ext.  de noui  oper.  mnctat.  Et ius  Canonicum  quo- 
tic?  dcrogat  iuri  ciuili ,  plerumq;  vel  cxprcflc,  vel alias fatis aperte fi- 
mu I  hoc  mdicat,  nt  tn  cap.  quamuv,  de pali.  tn 6.  &  c.  di'ecl'y de xudic.  &  ft- 
m  tt>.  Q^iocirc3,  cumncq;,  cap.t.m^cap.  ?.depa8.  vclexprcffe vcl 
fitis  apertc  cx  nudopa£to3&iodctur,  putandum  non  cft,  perilla, 
hac in  partcicgibus ciuilibus der©gari.  lus itaq; Canonicum cx  nu- 
dopactononprofertacfltoncm  ,  fcd  contra  non  feruantcm  pa<fti  fi- 
dcmdcccrnitdiltricTtionem  Ecclcfiafticam,  hoceft,excommunica- 
^ncm,  d.  c.  1.  de pad.  & c. noutt. de iudtc. Eleg.  Bocerus ,  ad l  cbntraclw, 

t.deteg.  tur.  Alciat  f.paradox.t.  Fachin.  2.tontrou  /00.  Forcat  dat. 
69.  &  70  Schncidwm.fr.ic7.  depxtl.  adttt.  Infttt.  de  obitgar.  nttm.  9  & 
10.  Di(T  Couarr.  ad c.  quamm pag.  2  §.    *um.  24.  Sichard.  in  Rubr.  C.  de 

Xx  t*& 
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ptCl.  Wcfcnbcc.  inp<tr4t.  D.  Ar  p*£t.  tium.  q,  My nfing.  s.fifcriptutr, 
dtinuttl.  fttpuUt.numer.  j.  Bot  cholt.  de paRu  captt.  \l<.numet.  63.  Scd 
tamcnconfuetudincfit,  vtflipulationum  vfu  fublatopactum  hodic 
ciuiiem  obligationem  pariat.    Boccrus ,  d.lM0.n«mtr.  1.&  dtpttix 
thef.  6. 

LVl 

Ifucuffc  deaclionibtdr,  cfuibus  debitor fuo  vet 
altcno  nomine  conuemrt  potefl :  De/nceps quo- 
modoquisuelfuo  evelalienonomine agere > 
fftones  exerccre  pofit ,  ^vtpote per  procuratcrcs : 
quorum  alij  funt  &  dicuntur  uniuerfurum  bo- 
norum ,  alijquibus  liberaadmiwjiratio  conccfja 
efl  >quamdtJlin£iionem  l onam  effedtcimus.  A» 
Trocuratoris  verb  datwnem  acium  legttimum 
efji>  non putamus.  B: 

A.  RcccptahsccfldifiinftioaDd.communitcrv  Cofla!. *  '!.  it, 
4ep*cl.  Cuiat  Hotom. &*tt/t*>  §.mbil  autem  tr,ttuft/+.  h.fttt. . «  ictum 
diutf.  PtiiutjiMvT.  4  7.  ftc.  l.p'C(UT4tor  cut jS.  lum  L  (etj  i.tnandtt  (o.KS  U 
procurawr  tuiorum  63  ff.pro  ut  4toributtl.tjU4T4ttonep. S.j.fj.  de^c^.ir.ter» 
d.L+ff  ript.7.  vlt.  ejf' LL  feqq.  ff.de  p<t8.t.qut4d*gt*dut» ,  deptotwat.  m 
f.DitTBjro.  ind.f.  tMnitt*.  Duarcnus ,  4dtu.depr0utrst.rar.fi.lJo- 
ndl.  4~  com.  //.  Ilhul  hoc  loco  notandum  cfl,  tutorcm  ,  curatorem. 
Syndicum  non  poiTt  antc  litem  contcflatam  procuratorcm  darc,  /• 
74.  jf.de proiUTdt.l.  i/.c.tod.  Scd  tamcnaftorcm  co  tcmrorc  confli. 
tucrc  non  prohibentur,  d.  /,  74.  &  d.U  11.  Ratio  diucrficatis  ha?c  cft> 
quiacurrtpi  ocuratorcspriuatorum  confcnfu  ordincntur  ctiam  cm^ 
tra  calum  ncccflitatis./.  /.  wpi.  D.  deproiutat.  Actorvero  nondctuV 
nifi  dccrcto  iudicis  intcrucnicntc  acvrgditcncufliutcputa.finc- 
gouoruru oiuUitudo ,  aut auc  vaJctudo tuiorcro ,  curatorcm  ac 
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Syndicum  ctuitatis  impcdiat ,  quo  minus  inft,.agerc  pofTint,/.  dt- 
crtto  24-  +.  dt  adminifl.  tut.  I.  vmc,  C.  dt  atl.  a  tut.  ftu  <mat.  d*nio  ,  §. 
V/t.  In/itt,  dt  curat.  fjciliits  quoquc  prxdi&is  pcrfonis  atftorcm , 
quam  procuratorcm  antclitis  conteflationcm  conflitucrc  pcrmit- 
tuur.  Vant;  dtnull  t.fent.  tit.denu&it.txdrfitlu.mlub  !.  rtu  wand,  com- 
pat,  Mynfing.  2.  obf.  ^.Wcfcnbcc.  tonfitje.  nuw.  tj.  Wurmb  tit.  f.obf, 
19.  Scd dcco quxritur;  An  patcrinbonislilti,  in  quibus  vfumfru- 
etum  habet,finccius  conf.nfu  ctiam  antc  litcm  conttKatam  pro- 
c  jratorcm  confritucrcpofTit  ?  Videndumcfl,  an  patcr  rationcpro- 
pricutis,  an  vcro  ratione  vlusrruc^us a<5tionc  c-xpcriatur,  ita  illo  cafu 
non,  hocverocafu  poiTic,  l.fiu.%.  vbt  auten 3.  C.  dtbon.quaUb.aigum, 
l.  vftafriftus,  4.  dt  vfuf, l.  in  vt  fduotem  $.  m pr,  dt  rtb.  autb,  iud.  tofit  l.  tuntl. 
l. 1.  inpr.  D  l.  tea^  tutorcs  it.  l.procuratonhu  22.  C,  dipoiutat.  Forftcr.  l;b, 
7.  dt  fucttjf.  1  ap.  21.  quafl.  2.  nuv.  2/.  &  ftq. 

B.  Pet  l.aftuskgitw  77  dtreg.iut.  &  /.  C.^^rrf.  Facitquod 
procutatorum  vfus  nonlcgcfcd  JTtoiibus  introdu&us  eft:  &  qu6d 
quibufuis  vcrbis  procurator  conflituitur  ,  Infitt,  per  quos  agtrt  pofi, 
tam  intcr  prafentcs  quan  abfcntcs,/  /.  ibi  Duar.  cap.  3, dt ptotutat, 
Cuiatius,/f.#i/mr./<f.  D.fl.  Hotom.  tli  h.  qiltlfi,  34.  &  1.  amicab.  tefp, 
30.  Etquidcm  dubitandi  caula  non  improbabiJiscft  ,  qui3  ccfllo 
clt  acfhts  lcgitiraus :  At  procmatorcm  darc,  cft  ccdcrc  a&ioncm 
fcilcct  dirc&am  ,  /.  +  C.  /ikttt.  pet,  Nam  finc  ceflioncvix  fubfiftit 
procuratio,  /./.  C. ptr  quat ptrf.q  tacur^n.  dtobl  g*t.& att.fac.l.fin.  C. 
Qtuttdofifc. 

L  V  11 

<*y!licno  nomine  agimu* :  itu  tamen ,  vtocCzM^. 
in  cafum  (uccumbentia  legitime  caueamus  f°™% 
cjuod  fit  fatifdando  ,  iurato  cauendo  y  <uel 
nude  rcpromittendo.   Hic  quarttur:  %Jtrum 
procurator  pro  amico  abfente  abfque  man- 
tado  cum  rati  cautione  admittatur  ?  A, 

Xx    2  Et 
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Et,  vtrk  m  in  criminalibus,  in  cjuibus  ad pcenam 
corporalem  agitur,fiatfatifdatio  ?  B. 

A  Ncgat  Angcl.  tn  §.fin*utemt  lafttt.de  fdtudat.  Gail.  i.obf.  133* 
r.um.  2  &2.  dep4C.publ.io.num.2f.  Wurmbf  j.  0bf.13.tn  fit.  Roman. 
fingu!.  6).  6  Soarctz.  Ut.  M.  ttum.  30.  Atq;  harc  cftcommunis ,  &  in  O- 
jncra  obferuari ,  tradit  Gaii.  d.toco.  DifTcnt.  NcbclJ»  pcr  ibi  alicgatos 
DJ  cVIcgcs,  d'jp.j.th.  4.  itt.  B. 

B.  Nonnunquam,pr£cipuccum  crimcn  non  cuidcntcr  proba- 
tum  eft,reum  fub  fidciuflbribus  rclaxandum  cflfc,  putamiu,  /./.'.  z. 
I.3  D.  de  tufiod.  *tor.  L  tot  $.  fuper bu  & l.mtnimt  12.C.  de  tppid  1.  (  i 
mctz. /.  V4*.  rtfoLy  num.S.  ejr  ftqa.  Schncidwin.  ad  §.  rn«mniW  wm», 
/.  Infitt.  dtfiietuff.  Aliasc|uando  deli&umcilnotorium  ,fidctuflorC8 
nihil  profunt.  DifT.  Ciar.  f.fit.  qudft.  46.  num.  7  Soarctz  hb.  F.  num. 
144.  Couarr.2.  var.refol.S  num.S  v\d<  £anbfrf(ftf  /  Ubr.  2.artii.jf. 
ts&Attu.  ttfjtbr.  t.  ingl.  @cr)ct  bUtt  Ubr.3.  &  SSfridfrMM  /  *rm .  ;j. 

LVIIL 

Sunt  ctiam  cautiones  cjujz  occafione  iudicij 
pr&flari  folcnt :  Sicintercttera,  intcrdum  da- 
turcautio  (ecuritatis ,fiue falut conduftus  a  Ala- 
gtflratutlli,  quiob  dclicJum  uel  altam  cauftm 
tn  tudicio  comparere  veretur.  Htcdeco  agtpo- 
teft :  <tAn fecuritas  ,fiue [afous  condu  Bus fem  el 
conceffus  >  regulariter feruan  debeat  ? 

Adfirm.  QucmadmodumcnimappcMationcinterpofita,  ?t  cjuk 
iudicatum  fufpcndit,  /./  §  fin.D.*dSC.T*rptl.!.fic*uf*'"g*it*.  C.de 
tranfatt.  ntbtl  debej  innvuvt  ,  /.  /.  AppeHu,  tnterpofita.  Ita  fccuritatc 
pendcntc,  nihil  aducrfus  cam  iunouandum  cft  Et  fides  datafer- 
uari  debet  non  folum  hofli  communi,  fcdctiam  pcrfonxpriuatr, 
Ifii.  in  pr.D.  dt  Itgib.  Cikr.de  proctff.  txtcut.  p*rt.  4. t. 1.  numtr.  tt? 
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Et  generalis  fccuritas  liberatj;  facultas  data  intelligitur.non  folum  ad 
vcniendum  (iueaecedcndum,  fcdctiam  ad  rcccdcndum,  <5ldj<t  ©Mf 
jllfcntHib; /cum  fecuritas  vcnicndi  includat  ctiam  fccuritatemrccc- 
dcndi.  Mynfing  i.9bf.S.2.  verf.  quodfi  altcw.  Wcfcnbec.  tnparat.  C.  dt 
fatifdat.  num.  4.  &  tnfuppltment.  ad  Schncid.  lnfttr.fattfdat.  num.  j.  vidc 
p'cniiT.  Spcckhan.  c en%\  t.  quafi.  1.  per  nt.  Gail.  2.  de pacepubl  t/. num.  /0. 
&  1.  depaiepub!.  9.  Vult.  2  luttfr.jo.  num.  86.fol  +18.  Cagnol./4<i/.  eatft 
66.  dtReg. /«r.ibiDecius.MoIlcr.  2.femeft.t. 

LIX, 

De  eo  etiam  dubitatur :  Num  pendente  cogni- 
tione,fuper  ftfficientiapoffefionum  reus  teneatur 
nihilominus (atifdare  ?  A.Jtem:Fideiuffor  iudi- 
catum  folui  apudprimum  tudicem ,  cuius  nomen 
expreffum  efi,  in  caufa  appeliationis  non  tenetur: 
Sedfi  ludicisnomenexpreffumnonfit ,  vtrum  te- 
neaturnecne?  dubitatur:  2?. 

A.  Matth.  dc  Afflict.  decif./cp.  rcfcrcntc  Mollero  /.  Semtft.  2.  di- 
cit itain  confilio Ncapolitano  concluftim  fuiifc.  Ipfeautem  eiufmo- 
di  cxccptioncm  non  admitti  ait ,  vbi  calumniosc ,  8c  caufa  difFercndac 
litisoppofitam  apparcrct,  pcrDd.ibi  aIIcgatos,proquibusfacit,  l.fi 
u  a  quo  tn pr.  D.  vt:»ptjffi.ltgat.  vbi  dicitur ,  commune  hoct  fTe  omniu 
fjtifdationum,vtpraeflan  non  dcbeant.quotics  pcr  calumniam  pe- 
tuntur^decjuoidcmfumrnarie  cognofccrc  debcat  iudcx.  Mollcrus 
d.  toco. 

B.  Bartol.  in  l.  cum  apud  Sempronium ,  D.  iudit.  fclui,  n  rgat  per,  /.  2. 
C.  de procurat.  &  §.fi  rero  Inftit.  defattfdat.  tbt ,  omnia  dafct  ftdetujjor ,  qua  tn 
tondemnatione  conttnentur  ,ntfi  fuerit  prouotatum.  Dcindc  quia  muta- 
tionc  inftantiz  libcrantur  fidciuflorcs ,  /.  2.  D.  iuduat.  folut ,  vidc  Fa- 
chin.4.  contr.  57. 
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Tiulli  dubium  crit,fi  pcrcmptoriarum  dt  finitioncm  confi dcrct ,  quac 
tanttim  pcrcmtorias  autnon  pcrcmtorias  conftituit. Lopcrz 
adutrf.  mp.  28. Z.uigcr.  detxctp'.  cap.  3  Dc  dchnitionc  cxceptionis,  vi- 
<lc  Cuiat.  '-nparat.  C.  tod.  &  Wcf. nbcc.  ibtd.  num.  4. . 

B.  Hafccnim  rcguladc  pcrcmtoriis  prociitacrt,  quodantc  fcp- 
tcntiam  quocunq;  tcmpore  opponipoitint,  poh1  fcntcntiam  vcro 
opponinonpoflunt^nifi  ab  ca  (it  appcllatum  ,/.  2.  C.ftnt.ref .  nen  pejf. 
l.4.<3  S.  C.dtexi.ept.  Excipiunturquxd  am,  qu*ad  minucndam.con- 
dcmnationcmtcndunt  &qu*fcntcntiamdirc&6oppi»£»nant;  vt& 
illar,  quaradiud;ciifo!cnnitatcs  rcfpiciunt  /  lutt,  tk  ibi  SicrrarJ  C.it 
frotutat.G jiil.i.okJjoT.Matint.p.  4.  dft.16.  ^YAfcnb.  ad  ttt.  C.ae  txiepr, 

C.  Per  Uttademum ,  C.  dtprocurai.l.  ex.tptionrtrt ,  C.  deprobnt.  f.pct.. 
rtxcept.l.pnmpcH'Wi4n>§-pcn.de  prpcntat.  nifi  fo  tc  .riuua  dcnouo 

fibi compctcns  cxnrta  fucrit ,  vcl  grauamcn  fucccfliuum  habcat ,  vcl 
itfdicium  rctro  nullurn  rcddat,  vclrcus  hanc  libi  compctcre  crrorc 
f.i ct  1  ignoramt,*.;>0/?or<*!tt  ext.de  except.  L  iic«t,  C.  dcp*o  urat ,  l.firr.  C.fi 
n  .ump. ' uJ.  Wcfcnbec.  inprat  D.  detxcept.  GaiL  1.  otfi  j2.  Mynfing.  2. 
ebf.  7j.  Cuiaritts,//  obf.  34.  Zanger.  dtexcept.p.  2.  tap.  20.  videde  vtraq; 
cxccptione  Treul.  d-(p.  26.  vol.  2.tb.j.  ftt.  D.&feio.  frtb.  per  tttm 
Mynling.  /.  ol>j.  24.  Gail.  /.  tbj.  7*»  ^urn.  ij.  {?  t.de pat  1  publ.  11.  num.8. 

LXIL 

ZJtrum  exceptiones  contra  perjonas  teftium, 
k  commijfiirio ,  etiamanteexarnenac depojitw- 
nem  rec/pt3ac  te/les  reijcipofimt  ?  dubttationis 
efi  ?  aA.  Item ,  vtrum  exceptio  nullitatis  impe- 
dire  executionem Jententta  popt  ?  B. 

A.  Ncg. per autb.fi ttflcs ,  ibtBnft.C  dettiltbm  .c.txpartt.  xhglin 
ve* t:  ttfu  uts &  tiotahfts  .ezt.de  ttft.  Turiusenimeft,  vt  protc/tando 
referucntur  partibns  exccptionrs,  vi'q;  ad  publicatas  attcftationcs,  & 
trftcsinrerimadrmttar.tur.  Mafcarct.  hte  dt  probat.  tancl.694.  vol.  2. 
Specul.  tn  ttt.  dt  ttjlt}  §.  2.  wfic»  ftd  quu  Ji  duitur,  nurn.r.  */.  vtffu 

B.  Aut 
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B.  Aut conftat  exactis  notoric  dc  nullitate,  &ficnon  npuscft 
cam  probarc,aut  potcft  in  contincnti  probari >  hiscafibusimpcditur 
exccutio,&  ficpotcrit  inhibcri:  an  ver6  nullitas  oppofitarcquirat 
altiorcm  indaginem,  &  tunc  inhibitio  cft  impermifTa ,  nec  impeditu  r 
cxccutio.  Hanc  diftin&ioncm,  quar  eft  Bartoii,  tn  l. 4..  %.  (ondcmnAtarn, 
D.derctudtc.  comm.  Dd.  vcram  cfle  aiunt,rt  &  Koix  iudices,&  fic 
determinatum  fuiflc  in  Camcra  tcftatur.  Mynf  +.obf.  rf^.vide  Gail. 
•bf.  127. 

LXIII. 

Inter  exceptiones  ddatorias ,referturexceptto 
incompetent/a :  ubi  qu&ritur:  An  vocatus  ad iu  - 
dicem  incompetentem  compareredebeat? 

Exceptio  incompetcntiar  fcu  dcciinatoria.  fori  ab  Impp.  Honor.& 
Thcodof.w/.  ftn.  C.  dttxctpt.  prxfcriptio  foi  i  nominata  idco  ytilis  cft 
Kco&  ncceflaria,  quialitigarecoram  iudiceincompctcnticftlitiga- 
re coram  hominc priuato,qui  ius diccndi  non  habet, .  1  D.dt ofju.pr*- 
fid.  caq;tum  reoconucntocompctit,cum  eoloco,vel  apudcum  Ma- 
giftratum.vbi  &  apud  qucm  conucniri  non  dcbct,agitur.Si  itaq;  rcus 
adiudiccmincompeuntcm vocatus  fucrit, diftingucndum  vidctur. 
AuteBimiudcx  notorie  incompctcns;  &  non  tcnctur  comparerc. 
/.  /.  $.  vlt .  & l  ftq.  D.  N«  quit  tum  qui  10  m  voi.  Aut  d  u bi  tatu r  ad h uc  an  fi  t 
incompetens : Et tunc  tcnctur comparere , ita  vt iudcx  ipfcpronun- 
cict,  anincompctcnsfitnccnc,  l.  2  D.fiquutnmvoc.  non  tcr.t.  2.§.(\d 
ft  dubitttw,6.  & Lfiquuj. C.  dttudtt.  Zangcr.  dttxctpt.p.  2.CAp.  f.Coftal. 
adl.vlt.dtiurtfdid.  EtitainCameradiftin&umfuifle  icfcrt.  Mynfi  6. 
9bfj.n.+.ftqq.  Gail.  r.obf.+t.  n.p.&ttu  Ebcrhard.  Spcckhan.;.  <j.  sS. 

LXI  V, 

Eodemmodo fiquiscitatus  efl  ad  diemfcr/a- 
rum  eins  loci,in  quo  iudicium  agttur,  co  mparerd 
nontenetur :  Anautem  h&cexceptioferiarumet- 
iam  ijscompetat  ,qui  occupati  non Junt  inmej 
bus  ?  quAritur. 
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Qiiodputamus :  Quamuiscnim  ipfi  litigatorcsnon  fintoccupa- 
tiincolligcndisfru&ibus:  Ficritamcn  potcft.vteorum  Aduocati, 
Procuratorcs,autaIii  quorum  opera  ipfiincacaufa  vtuntur,  occu- 
pcntur  inmcffibus,  iravr  proptcr  hanc  probabilem  occupationcm 
omnium  hominum,autfalteniplurimorumfcria?communesc(fcdc- 
bcant>maximc  cum  gcncralitcr  cdi&b  prztoris  cautum  fit,  nequis 
aducrfarium  temporcrr.crTium,aut  vindcmiaruminius  vocct  ,/././■ 
f.D.deferiu.  Quod  bcncficium  tanquamgi  ncralitcrpropofitumad 
omnespertinet.  W'fnbcc  tn  p**at.  dtfr,v  *•».»> .  7.  Etpraetcrcaita 
iuscft,  vtquxin  ho-iiinun.  f.uorcm  introduftafunt,  in  corum  in- 
cemmudum  rcioiqucri  iniuimc  dcbcant,  /  uuU*  3$  d<  LL.  Dificnt» 
B  t. tdli.CM  A%  1  .&  ce  f.it  r.t,  R  Jfcrt Zaoger.d* tx>ept.p.i,(, f. 
J  quem  fcquitur  Spcckhan  f  62. 

L  X  V.  ^ 
$.  Jrluc  fyrctat  etiam  exceptio  iudicis  [ufyeBi: 
iPoteft  autemde  iure  Canonicocjudibetiudexre- 
cufarietiamcrdinarius?  A.  $An  etiamiureciui- 
li?Quodputamus;  B.  Nunquidautemcaufafu- 
fpicionis necefsario  tam  ciuii/  SQtam  Canonico  tu- 
reexprimenda  £f  probanda  efi?  C. 

A.  c.fiquk 4.& c.fihcet  *»  fw.de fjr.cgmp.c.  fuflhitnii  dscfr.  dtleg, 
'  Spc ckh&n.cent.  2. cfdf  4.  fksfi.j, 

B.  /.  i»m  r.U  indic.  f.fipfittrp.  dt  Hbtr.  tAuf.\.fltu& imh.  ctnfenutn- 
tur>CM(*.nt.&  'n  trbcutfo<f>t.N>Uib\cj6,c*p.;.  Cuiat  9  atf  ^.videta- 
mcn  2.*bf.$2  Gail.  t.  obfcij.  Weicnbec.^yfa.o'.  vot  i*&  feqq.  Vultcius. 
fiiMrijf.i.nutr.  y  -J  c9p.30.num  69.  Z.tngcr.  ct  tx  tpt.p* u  M.Cdp  jM^ 

O    Itadicimus,  *<»  t./tp4riterp.4tiibe'.f4Uf.l.4pert  fim  ,  C.d?  *W*'. 
Cuia'.y  i  b  ;j.Hotom  \n*.>.*ptrvfiim't  16.  C.  itrudtt.  videtamcn  Gai!. 
dfi  i.*bf.3i.m.it..i4.  Mynfing  ;.ob{  6j.&  Doneil.<7.<#/»<m.//.vbi  tamcn 
;Jaig  t«r,  iurc  vctcri  iicccfiario  hmc  fulpicionis  rauftrn  cxprimen- 
damfujflcjfcdiUudiurcnouocorrec*cuni  cflccxi[binac,/>fr</.'«#/#rf'/r 
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fm\ /4.(pt(u!',& i.fc**Uuqmiie ,  /.  tx^dttppcBit.  *g. I. intx^tptto^ 
n>bm  i?  D.  depioUt.  D  iV.  n t.  item  Bai  t.  f*r  /.  g  tifcepu  j2.  m pr.  D.  /t 
in  (it,  tunft. '.  *mplim  jo.  D.  ttm  rotgm  bibtn ,  cnius  fcntentia  communi 
Di.  calculo  comprobaca iu  iudiciis  etiam  prjeiuluit. 

LXVl. 

iS/r  declinatoriaforicsi*  i.  cxceptioprAuentio- 
nis9  cum  quis  dtios  habettudtecs  non  (ubordtna- 
tos :  tum  enim  citatus  ab  uno  in  eadc  n  canfa 
nonpotefltralrircgulariteradalterum,  A.  Quid 
fireusvnitfsreicauft,  vno  eodcmjf  die  k  pluri- 
bus  iudtcibtts  coacurrentcn  iurifdtctifrne  n  ha~ 
benttbus  cttatus fit9nec  conftzt  de  priorttate  c/ta 
tionis  9anne  tdufk  .propter  qu  *m  reus  in  ius  v> 
catur  &  citaturjjabetmarorcmconformitjto 
cttm  iitrifdtctione  vnius,  quam  altertus  ?  Q^tCt- 
n/mi.  4S.  A n  cr^tuliccs  conctfrrcntes  debcnt 
bttnHtcemdeferrt^j?  C. 

A.  1  I.  pcn.  dt  pttit.  ht*t<i.  I.  7~dt  iudi c.  prtyfifkifl:,  it f  >ro  comp 
▼ici  Mji.nt.''  '}  6  ntin.26  Giif  /.  obr.  29  ivm,^* 
.igj4g^4im  hoc  prtfjppolito,».u:n  cvco  q.md caufi  dicatur  mt- 
iorc  ^K  oforrrritatem  habcrccumiuriniic^ionehtiiusatu:  ifHqs  ma- 
nifcihimfir,  vniustantum.non  rtia  m  *  itefius  iurifdiftioi.c  drefun- 
datam,  &  proirKicaltcramcxdtfe&uiurifdicVonij.  decacauf»  cog 
nojlcrcno!)  poflFe,  iuxiicarem  in'  ptcde  pra-irenuonr  iurifJ'c"ron 
difputari  vtpotcqnarlocum  h  b<  i  uuando vnufwjui^';  pcrfc  &i 
BBbfi«i'iHi  dc  caui  1  cognof.it,  .no/tuUfit  > ^Httt^^tm^ih^ 

C.    Piicct  dilhmft  o  Z  ingcr» ,  Utx*  *\tu,  •  &Bawmtm.  -.  Si  infi 
rirrrconcurrcntem  h -b<  at  iurifdiAtoncincim  fuprriorcfibi  ib  c 
icm  cuinuiatiuc  convduu^nulUm  habct  cauum  infaiur,  cur  fup 

rio 
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riorinolIctdcfcrr«,cum  fuperiorcommittcnsalicuiiuriTdi&oncni 
cumulatiuc  nihilominm  rctincat fibi cande :n  &:  tn.vorcm. Bl.  mton- 
fi\.*26.  tnfint9Ubr.t.  Infcnnone  eniingcnerali  excipuur  pcifonalo- 
qucntis ;  !.:*qu  fino  ,/<?  C.  tefoUtttmbw.  Mcnocft.J  prdfttmpt.iS.  nutr. 
1.2. &(cq-i.  Quod  fi  vnus  altero  fuperior  non  fit ,  vcl  infcrior ,  ncc 
c^imulatiuciurjfdiftioconccfia,  fj  id  hoccogi  nonpofTunt,  vt  fibi  ad 
inuiccm  dcferant :  Si  tamcn  uuxcrintdcfercndum,confcnfulitiga- 

i  torumopuscflV,  air  Socinus,t»id.c  pcfln!  fiuptrt,.  p*$«T*!u /^.mptinc. 
dtTffiifAi.  idcm  Socinus  ^nd.c.pnfinUfit  »w.  21.  §.7  vbi  dicitjdifTcn- 
ticmibus  iu  iudkibui ,  forte  hanc  altcrcJtionemtrTedirimendam: 
quodcVrcctiiiseft.  N«.ccft  clcdiodanda  vcl  Afrori  vcrRco,  nifiin 
c.  i i  b .» Sjin  quibus rcus  plurcs xudiccs  hubcns optioncm  habeat ,  vt  in 

'  Auth.bibu^ tC.ncfiUmfpt o?ti'.tr.  Agitur  cnim  hicoon  tjr.tumdc  iure 
liwgantium,  fedcriam  iudicum,quorum  intcrcil  iur.jfdi£rioncm  io- 
ter  litig  igtcs  i:i  caufaintcntata  confblidarc,  &fuam  iurifdictioncra 

>.  tucri,  c.pojiutofi'.  defotocomp.  L  fi  wit?  de  ludu.  Rcfcrt hxc  Zangcr.  dt 
txctpt.p.  2.(.  2  num.  6.  <fr iunge  Marant.  (Juil.  4 U.  iciu.  \  rant,  ds 
nuH.UttptottJj]u>  Ut.itnukt/ftr,'.  tx  ief.  lurifd.  r,um.  i6it &ftqq, 

LXVII. 

Denitfe  inter  alias ,  litis pcndentis  exceptio ,  efl 
diUtoria:  qua  vtitiirrcus,fiUsdeeare,  qu&  in 
iudtcium  deducitur,  altbi,  hoc  efl,  coramalio  iu- 
dicependeat*  <zAn  vcro  intelligaturinduffzi  /> 
tis pendentiapercitationemex  Z.  Dijfamari  ,  C. 
de  ingtn.  manum.fi  dijfamatusplures  haleatut- 
dtces,nc  d-jjamans  tntra  ter/timim  coram  alto 
tudice  attionem  injtituere^pofiit,  (cdciohjletex- 
^ceptio  litis  pendentis?  valde  dubitntKr. 

EIec*tionem  dandarn  cife  aftori     creditori ,  vt  in  ctqia  princi- 
rali  coiaiu  hocvcliUoiudiccrc«m,quiaftorcratiniuditiodiffajT»a- 

Yy    1  .^OWfi 
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tionis,conuenire poilictcnetSocinus, tonfiL  94.  Ibj.n. /.Quam  fca- 
tentiam  vtveriorcmaliis  ample&itur  Zangerus,  at  exnpt  Etemm 
rcmedio^.f.dincamarihoctantummodoqii£ritur>vtdinc.imasadu>- 
ncm  proponat,&contradi&ioncfaciat,autpatiatur,vt  ei  pcrpctuuin 
filcntiumimponatur.  Vbiautcm  agercdcbcat,  'dtntU.  ctorr.iinari*-x- 
prcflum  uon  c(t  Socinus,  rf.  1V.0,  qucrn  fcquuntur,  Gi\U/.ch<./  .  >mj*| 
j. Couarr.  /.  r«r.  rf^.f.  *ums.  ^  Zanger. txctpt. p*rt.2. '.  //.  WM»**r. 
dr  iy^ .  vbiin  finccapitisrnonct,  fcicndum  cflo,  proptcr  fcqmflra- 
tioncm  bonorum,aut  capturam  alicuius ,  tauquan»  fufpc&i  dc  fugri, 
minimeinduciiitispendcntiam,  vtnccproptu iudiciumcxnccdfi- 
titc  fufccptum, 

L  X  V  I II.  . 

•  Pr&cipua  reorum  dcfenfio ,  confiftit  in  Actio- 
nuw,  quibHS  iudicio  conueniuntur,  pcre  fytione. 
Inde  Gxceptiones pcremotor/.tnatx funt.  tluc re- 
fertur  exceptiofolutionis ,  foclnnu obfignationis, 
S  C.  Macedonianiy  £$V.  h)c  commode  qu&ritur: 
An prdter  S  C.  Macedon.  ettamali&exceptiones 
tnodiu  n  creditorum  cowparaU  in  libris  iuris 
txftent?  f^^i^B 

Exccptioncm  doli  mali,  /.7««  f< &*h:rt7,  vbi  D  \.D.  it:ond\&.  ttnr. 
Va  rci  iudicata*  /.  qiutxctption*»}  40.  vbi  Dd.  D^Vf»J/d.  r  r  ptom^mt , 
**4f»M.cumSC  Nticcd.Ioco  h  ibcnJim  dfc,  Dd  commuiroricalcu- 
lo,cxiftimant:  Alii  vcr6,quos  DoucII.  f^a//  /^.  c/jw./^.nulljm  aliam 
admittunt.&  hasexccpcionesin  friorcm  dcbitoris  iutrodu&:,.s ,  ac 
confcqucnccreasfoluti  respetttioncm  parerearbitrancur,  An  films- 
fam.  huicSCto  rcnunciarepoflic ,  vidc  f.ip»  a  .*«f.  $.  <i***fi-  *$• 

De  exceptione  SCti  Vclleiani  dtfyutaturh 


EX   INSTIT.    IMPER.  jft 

sAnmulier  certiorata  de  iure  fuo  eidern  renun- 
"ciarepofit,  ita  vtefficacitcrex  intercefione  con- 
ueniatur  ? 

Quod  putsuit  Aceurf  Bart.cum  AzonccVa!lis,pfy  Ifin.  S.r/r.  D  «i 
SC.  I  rllr.a.  .mf'\ C.qMvdo  mu.tr fli  .tuteU&  No*r<//.  g+.f.i.  C&VS  rc- 
gula  gcncralis  fit;  Liccrc  vnicuicj;  fauori  pro  ft:  introcluftbH^Pkcia1» 
rc:  Ec  cxccptionem  fibi  cjuarfitam  pacflo  remittcrc,  l.ptdtnn  46.I. 
tur  fgcnttuvf  7.  /?  pJitftt*  14  l.pcr.  D.  di  p<ttl.  Cuiat.  2o.ohf.  34.  Fachin. 
2.<t/Urou  jfi.  D  fflent.C Ol1.il  tnl.tamentnfin.  edsc.M  ad.  Doncll.  <td 
l.pjRj>  C  dr  pa(i.*  utn.  j.  Gomctz  j.var.  tefoi  tj.*un>.  /7.  &  ibid  Soa- 
rctz  mOt.L  &  incimm.opir.lii,  V.nttm.j  &  feq.  Zzngcr.  de  txerpt ,p*i r. 
f. « ap.  p.  nuw.  47  •  &*S*.  vh'%  vtde.  iungc  Gail  2.  ebf,  77.  eltg.  Cactetum 
nuiliercm  non  poflcrcnunciarc  SCto  Vcilciano,dcfendi  publica  di- 
fputationc,  xoK  /■  r.j.dijf.  hqu  l.g.  Tantumde  cxccptionibus:  Sc- 
cuuntur  intcrdicta» 

LXX, 

Intcrdifln  ex  eo  appelUntur  ejuod interduos^l 
dtcantur,  njnde  differentia  inter  edtttum  (*f  in- 
terditlum  <apparet,  oA.   £t  competunt  tam  de 
rebus  dtuims  quam  bumanir.   Hac  rurfus  vel 
publtca  fknt  <vel  priuata.   Hac  funt  poffefionis 
Adipijcenda,  Recuperanda.  Adiptjcend&pof*  j 
feftonis  interdittn  funt ,  Quorum  bonorum,  m 
Quod  Ligatorum ,  &  Sgluianum.  Trimo  pla-  i 
c&t  inquircrfi:  An  remedta poffefforia  compctant 
fequeftri?  B.  t 

A.    QnorumiJIud^cnerale  eflad  omnespcrtincns ;  hocpcrfo- 
nalc&priuatum :  Uiudai  vimlegum^ocadtionimhabu,  §.  /  /•  fot.  1 
.  Tj  b.t.vg. 

'  ■  X 


mttr- 
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B.  Autprobationcsdchac  dominiicxceptioncnon  offcruncur 
Hatim&in  contintnti,&  tunc  harccxccptio  non  impcdit  huiusrc- 
mcduc  xccutic  ncm,?  fj  n :.  /  D.  Quor.  bon.  quia  cum  hoc  iudicium 
fummarium  fit,nulIamadmittitcxccptionem  altiorcm  reuuirentcm 
indagincm  atq;  cognitioncm ,/.  ftUya.juo  ,  D.  r/  tnpojff.  Itjp*.  Aut 
probatioms  offcrumur  fiatim  &  incorrtincnti,  &  tunc  impcditur 
huias  rcmt  dii  c  xccu  t  i<> ,  njn>  b  un  t ,  /.  fi  .  c.  htt ,  quia  iiTa  de  foJenni 
dtnuuciationc &temporum  obfcruationeloquitur.  Cuiat.'»/>«r*f. 
C. bh  ,  Mcnuc h. /. ad-p  n.ntr .  102.  Et rtcup.  nunt. 24-0. •  »*< /«94.  Rachiit. 
i  Qntiou.27  Anhocinterdictumvcniatcxfcc^ueilro^vidcClucU^f 
ftijutjf.i.  u.num.jf. 

LXXIl 

*De  interdiflo  quod  legatorum,an  id  conceda- 
turcontra  donatarium  caufa  mortis  Fvalde  du~ 
bitatur. 

Auc  donator  ▼iuusipfc  rcm  moruscaufa  in  donatarr#m  tranflu> 
Jit :  &  tunc  non  fuppctii  hcredi  facultas  rctincndar  rci ,  quam  donan* 
doiam  dcfuntfr.us  torporaTitertranftuJitin  donatartum  T&fuperua- 
cuum  ei  cfl interdi&um.quod  icgatorum,qui  ipfo  iurc Falcidiam  ha- 
b(  t,  /.  /  $.  fi q*ig,D.(juod ttmtotum.  Quod  liautcra  poft  mortcm  dona- 
toris  rcm  fibi  donatam  donatarius  tine  voluntatc  hcrcdis occupaue- 
rit  i  hoc  cafu fanv datur  herediintcrdi&um ,  y-6 .  L-^oruu  ,  vt  rcci* 
piatrerr»dcnatam,libi  Falcidiam  fcructpcr  rctcntion*n.  §.  1.  l*fl.d$ 
4«nar.  i.  i  dt  pub!.  m  rtm atl, L  vir.  C.  dt  mort, <au  .  ioru>.  SoutU  87  Cuia t. 
io  obf  28  &  8  o+f.  *.&  tnparat.C.Q  0  um  'rvatcTuni,  Ant  I  ..bcr.  6 
ud  t.  Bocr  dtdonjt.  tap  $.  titnh.  j.M+nocli. ddtptfi.um,  2.num.jo.  Wt- 
fuibcc.  r.t  irat.h.  nmii.  *. 

L  X  X  1 1 1. 

Stc  de  faluiano  interdiflo  qu&ritur :  An  com- 
pctat  ctiam  extra  caupca  locattonts  &  ccndu* 
iUonis  ? 

Ncgotium  park  rcfcriptam.  Imp.  Gordiaui,  in  L  /♦  C.  d*  prv*. 
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r  ic3'b:,dfbu9remuttiA  cnim  exponunt  aliqui,  idcft,ex  caufacoducV'o- 
nis.  Aliiveroaccipiunt  dcquocunqjdcbitorc,  intcr quosrft ,  Cu- 
Ul\us,4dlib.  j.  fentent.  P*u/ ,  m.it  \nte>dtEtutttr(.fi*\.  &  ifpjir.tr,  C  ©  Z>. 
eiufdem  tit.  de  ftlnunointerdMo.  Qiiarfcntcnti;\&  cxpofitio,vt  Fachi- 
neus  putat,&  vcrbi  proprietaticonfcntanca  cfl ,  &  probabilior  vidc- 
tur ,  quiafi  Gordianus  voluiflltdiccrc  hoc  intcrdicutm  dari  dur.u- 
xatcontradebitorem cxcaufacondu&ionis, dixifll-t ,  dari  aducrfus 
conduftorem  heredcfuc  cius,  rionautcm  ,  aducrlus  condu&orcm 
dcbitorcmue,  quiahis  vcrbisoninisdibitor,continctur,non  autcm 
folus condu&or,  vcldtbitorcxconduftionc, Forc.it. dut  17.  nuv.  zP 
BorchoU»  dtpdd.r.  2. nutr.10.  vidcCuiat.        2  /.  Ldi  datur  hocin- 
tcrdi&um  dircftum  adtferfus  qucmljhctdcbirorun ,  rjtioiurisno- 
ftulat,  vt&aducrfuspQiTclTorem ixtrancum  quemhb  t  pignoris,  v> 
tileconccdatur :  qucmadmodum  dirc  ctumcompvi-.t  aduci  fuscoil- 
duclorem,  l./.C.ead.  vtiie  verdaduerfus  cmptorcm pignoris  ipfiut 
dv.bitorisCuiat. tnpar^r.  d.lo.o.  VTcfcnbco b.t.inpAT4tfjM&.u.  ihtn!. 
nutr.j.  Biro.in $.  adpfcend* ,  ?  /m.  &  6.  ».4nu*t  fj.  MyiiCtr\v.*d$.mw 
-  ferui4n4.lnfl.de dd.nurr.  4/.  vbr&  SchnciJwin.  wr..  6j.  Fachin.l.fto- 
trou.  pt.  *Deinde,  vt  faluiano  intcrdiclo  agi  poillt  aducrfus  cxtra- 
neumpoflclforcm,  cxcuflio  principalis^dt  bitoris  prarccdercdcb.t, 
fundamcntum  cftin  Nbuell. conMitutionc  luftiuiani ,  tn  Auth.de  fi U- 
tufi.  &  mnnddtottbus ,  §.  fedneq^  Fachin.  S.  toniroutrf. pj.  Difllnt.  Me« 
noch.  tdiptfi.  rtm.  3%  num  7.&2U 

LXXIV. 

rRstiricnd&  poffeftonis  interdittn  (unt ,  vti 
pofi/detis,  &v/rub/.  oAdbac anrcciereferatur 
mtcrdittum  >  Ne  vis  fiat  ei  &c.  dubttatur.  A. 
Grauis  eflcontrouerfia :  An  vttpofidctis  inter? 
d/clum  deieclo  cornpctati *  2?.v 

A.  N.gamus,  '. /.§  i.ti.  tinmfi*i.oi.  flcibiBart.  Inrr.  7.  >f  »•  j. 
Eftquipp:  gcncralis.  Cuiat.  &  Wcfcnbcc.  inpjut.d.tit.  Facir,  quod 
mi/nocxpri.nodccrctofiattantumrciferuandafcaufu,nccpo(l.ift^- 
ncm  tribuax,  I.  vtinpjf.Lgtt*  U$,  $Mu<.dt4tji.f«fi. 

A  Ainrnu- 
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B.  Affir  »  attuJ  fcntentta  commttnistft,  &  omntum.jqris  in- 
tcrpp  furTragioacapp'uit\»  rcc»  pta  Mrtoth.  » / *.  ■)/  /\  ,rn<c.2.nut>,. 
j6.& vt.ij. ittnitt  q.\Cr..h nk  np+  t ."./. »mh  f.oUm Lt.mvftb.ntt  r#,C. 

Ouar./.i   .a/  N cgatiua  tamcn  verior  cftV'*/-    B 'W.firafl.  /./.  f .  h*u 
t'.:  Dondl.4<^>«w.Shneii\v  trff. •*  ^trtnn^h .>.  Qujie.i.  feat.P*»'i 
frji  &  9  obf.fj.  fjr  ftq«.  D<ju€ti}s  enimctfi  maximcaliquam  atiruTus 
pf-ifjffionis  retcntioncmammo  fibi  tiFgar,  t <  ucra  tarnm  pofPiTio- 
Drin  (ibi  ercptam,  atque  adcovxanimoipjb  ^vuffam  cflcintc.Jigit, 
cumcoa&uslua  volunutcvt  Comicus  loquitur,  polT  flioncdifc^f- 
frit;  ncqueidinalijs  jurispartibus  infrcquens  &  novtim  eft,  vtcoa- 
&.  voluntasvtiq;pro  voLntatcfit  '    /»».'**»  21  S.v  .c.  dt  tc  uuud»>tr. 
tu'\l.h  TiTtiogftf-  22  dt9if<M9t.  ,Qaod  fit,  vr  condiclioncquadari 
nobis  pcumus.pofllflionern  repctat.  .2  J»fMrrf.f'iri/.EteIegantcrCa- 
ius  *  /.»<«.*»  alf  tt.D.dt vfmp  ^tvtn  «^.naturaliter  &.  reipfa  roffi  ffiom  m 
intcrrumpi,cum  quisdcpofT  /Tione  dcijcitur  refpoudit,  pcrpoftlf- 
fioncm cam.quxciuiliscft.qu? qj foJa  ,rf«# t'«fftjf  ont,<!.f.ad vfucapio- 
ncmfurricit,intclligrns  pofk/fiuncm  idcireo,  'xqraquis  dcijcitur, 
•vacuam  vt  dcjjciens  confcquatur,  fi  cam  animo  fibi  habendi  tngrtf. 
fusfit,confcqucnseft:  Cum  itaqjdcie&o  omnis  poflR  flio  ablata  <  iTc 
fgviatur  eihocinterdi&umnoncompetit;Stdcodern  folipoiTvfTo- 
rcs,& indi  cti \m  dcijciens  aducrfus  quo«lbet  turbare volcntcs,  v- 
tuotur.Elegantcr  D.  Cothmann.  in  hacipfa  quzftione,  ad  quam  re- 
fpond't,jjinu*ei  Academiarconfuctudinc  inhabiufu.Tpromotione 
dotftorali.AnnouU^.  Adretincndam  porro  pofllrTionem  vdquaft 
rcfcrunturetiaminte-di&a,  defupcrricicbus  g  de  itincre  acluquc 
j  r mat  ;  de  aqua quo«d*aua  & aeftiua  dc fontc> riuis & cloacis. 

LXXV, 

Recuperanda  poftfionis  interdictum  efl9vn- 
de  <ut, ex  quo  foohatus  ante  or/.nia  refiituitur9 
adeo  vtneccxceptto  dominij  admittatur. 


l^i.ibBttJ.c  dttr.tnd:B.,.t.  **.  fi  petvim  v.UUttnodo.  Ncque 
iin  conuoentiprob  ;ri  poffcV.  /1 >ittutCML  ivl.de  vj,fi i9(t§LC.  4$ 
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«grif.  ctnfit.lib.  tt.  Proinde in  hoc  intcrdi&o  locum  non  habct  rvcguta, 
Dolo  fjLcit,qu  i  pctit,  quod  mox  rcftituturus  eft  i.do\of*c%t.D.dt  Jolt  mt- 
it.&met.  exctpt.  Scd  antc omnia  reftitutio  fieri  debet  /./.$./.  de  tt  &  vi 
grm  Boer.  dectf.  24?.  Fachin.  /.  contr.  t§.  Imo  ft  fpoliator  in  alia  caufa 
fpoliatumconucniar,non  tcncturei  fpoliatusantcfactiin  rcfttutio  • 
nem  rcfpondcre^.tMW  dtU3*Jt ordm. cogmt.  c. fit.  eod.&c  hoc  mmrnc1 
proccditfihxc cxceptio  ,  cum  fit  diiatoria,  antc  litcm  contc(taur\ 
propofita  fit,quod  lingulariter  notandum  cfll*  monct  GaH.  2.obftru. 
7S.  nttm.6.b&n.  in  t.fi de vt.n. 3.  D.  de tudu. Cagnol.  *d l.  ne% ptgnu*  4 f.num. 
j.  deR<g.lnr.Diffcnt.CC.inc.piflorit*  ext.  decsuf.  propriet.  &  pojfeff.  $Jr 
tnc.cumdtlt&*,cod.Cz(lt.  Cuman.  Alcxmd.  utLnitwnUteru.^  ntk  l  U 
n  qmr. popff.it x(.sric.pn,derefiitut.Spol.  ir/tf.\Vvfcnbcc.  conjil.  21.  uuiuc- 
fi  17* 

LXXVI. 

Vtrumagtnti  remedio  rccuperandt poffepo^ 
nis,qutfe fpoltatum  effedtctt,  cum poffcffor  eslin 
bona  fide,  & fe  tuetur  pr&fcriptione,  obfictexcc- 
ptto  pr&fcrtpttonis  jo.  annoru  ?  controuerfum  eji. 

Autconuentuseft  ilie  pofilfTorin  vera  &rmanifcfia  illa  fide  .'  co 
quiaipfemetfuitprimuioccupatorcVfpoIiator ,  is  tunc  nuitam  po- 
tcft  obiicere  temporis  prxfcripiioncm  ,  cum  impcdicnte  m.ib  fij« 
prxfcribat  nunquam, cvlt.de  profcrtpt.  Aut  pofiVtfor  is,  licct  fit  hnc  ti- 
tulo  ,  cft  tamcn  in  bona  fi  Je ,  vel  in  mala  prxf  jmpta  ,  h  x  c.if.i  prx- 
fcriptio^o,  annorum  obiici  potefi  cum  untotemporchuicrancviio 
pofiit  prxlcribi,  Et  fic  communcm  intelligit  Maiochius  ae  r«  u  .  poA 
rf.Remid.if.^.gi.  Et  ctttc,  fubdttMvnoch.  cxtliimanttnterpp*  tanto 
tcmporehuicrcmedioprxfcnbi,  qniaetfi  condiftio  cx  lcge  fit  ,  vt 
pcrpctuadicipofiit,  lnfttt.  aeperp.  &  tcmp.tft.  attamcn  fpatio  jo  an  :o. 
rum  tollitur/.^'.  ui  CMprdftrty  .eo.vol.40.v.norum,NlA\od\.  i.  iOi*  F4- 
thwJ.tofiirou.  Ij- 
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LXXVII. 

Nonefljtnedipcultate  &  opinionum  vari^ 
fatc^  qmjliotllade  heredejjpoltati,  quipojjefio- 
nem  nondum  apprchendtt,  anhocinterdttto  rc~ 
tupcrandoagerepofit, 

N  gamus.  Certi/Tiima enim  &  immota iuris  doArina  cft.  Quo<i 
joflVlhomfi  naturalite^occupatafuerit.adharcdcm  non  pcrtincat 
Leurn  beredes  mpr.D.  de*t9uir.  poffff.  t  qmvmuer(tu  §.  wodptr  tchnum.eod, 
Quod  percoIonum.inquitibilC  poflidc^hcres  meus,  niiiipfena- 
&us  fitpoffdlionero ,  non  potcritponldcrc  :  Retinere  cnimanimo 
poT^ffioncm poffumus;  adipifci non  poflumus. larfi vero  intcrdi&as 
vclrcmcdiarccipcrandxpoflcflrionUillorumtantum  gratia  compa- 
ra;afunt,quiipfimctpoflederunt,  ac huiufccmodi  poffcflionedeie- 
6ti  fuerunt /-/.§.  fiq*u  tgmen  verf.  mttritfium  mutemD.  devt&  vt  *rmntm 
,Cum  itacj;  nos  eo  in  cafu  loquam  u.,q  uo  prafdcccflbr  haercdistcmpo- 
rc mortis  luar pcffcfTionem  nullam  ipfcmet hahuit :  Igitur poflt flio- 
mm  in  harrcdcm  non  potuit  transferrc.  Prxtcrea,cumisquinnf& 
poflidetdciici  dcpoflcflione  yd  ea  cadcre  non  poflit  argum.  l.  mmu- 
m$f  ouet  r>.  rfg  ifi/t  &  lur.  &  /.  decem  de  Verb  Obl.  ad  poflctfioncm,  qua m 
Eunquamhabuit,nonpoteritrc/litui.  Ciim  cius  quodnoncft,nul- 
lx  fiut  cjualitatcs  Um  qut mp  omncts  i»fin.  D.  faert.peutj.  4.  §.#.  dt  <t8. 
impfi. Coudrr  ?.vtr.ref r.«*m.rf.Menoch.rfmc;^^ 
ffyi&filf  Thoming.  du\\.iu 

LXXVIII. 

Agens  intcrdttto  recupcrad*.  pojfefiionis,  ejuid 
probare debcat?  A  Itemancontratcrtiwnpojfef 
Jorem,qui  bonam Jidem  aciujium  titulum  habct, 
compctat aliquod  remedtum  recuperand*.  pojfef 
fionisVTS  dubttatur. 

Zi    1  A  Co«. 
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A.  Communis  cfl  inttrpretum  ftntenti.i  duotanttini  prohart 
oporurc :  Antiqiporcm  fcilaetagcntispoflcffioncin  :&  nouam vcl 
iuniorcm  rci  conucnt'»  .obm  <?.  >h  >*fin.  Q>  '.  Bbrr'*t4*'rnt.  &  ># 
vd'C.c  l  ei  f*uUm  .d?  D.  n  q;is,qui  femclpoffidit  prxfumi- 
tnr  poiTLfltonrm  fuam  continu  if. » quia  poifclTio  folo  animo  rcti- 
nctur,/. cl*m\t>- /f<i#.«,§.  7"i«< mtnlir&j  n  *  4£)utr. f/. ([ J).  Animiau- 
tr*m&  vuluntatis  mutacio  non  prarlumitur .  /.  *f m  *jm',  D.drprl'. 
Krgoaltcrius  poflTcifio rcccntior nc iunior ,  prajfumirur ciTc  vitiofa & 
iniulla.&conlcquentcr poflwlforantiquiM  fpoliatu* fuiflcpi  cfiimi- 
tur,  ita doccnt  Abbas,  Punorm,  &.ta:tcii  CC-  comra.iwrf.i.  9/1«  .Co- 
vukXU*drt$uLpo{f  jiit*nf  fii  ■  ,.4  r<j£  6,.r  2.'  §./.»*. *.MeBOctu 
dt  rrcup.  R.m  d.  /r.  ;«*(+.  v.  :J'-/iW>  DUf  Fuchin  S  ctvtrto.  19. 

B.  Ncgamus  perl.  7  ([.  vi  r»4i  *.4t.vbt  "4</'.  Cum  a  te  vi  Anc- 
€tas fum.fiquis  eandem  po(f°flioncm  ca*pcric,non  polfum  cum  alio 
quam  tccum  intcrdi&oexpcriri.  Erg6  muho  minus.quis  expci  hi 
poterit  cumeo  ,  quibonandc&  iuliocculo  rcm  poflidcrccap,.nu 
iUcnoch.  d.  rttup.  Remtd.  15.  tu*jt  /j.  fraihin.  s.  t,oun.  u. 

LXXIX. 

^Pojlremoinmateria  tntcrJtttoru*v  hascjHA- 
Jlionesfiibijctmtis:  TJtrum  pctttorium&  poffef- 
Jorium  concurrere     cumulari  pofitnt  ?  A. 
J^Qum  pr>us  agi  debcat  pojjtjforio^uam  pctrto- 
rio  ?  2?.  Et,ar?  a  (ententta  Juper pojjejfono  lata\ 
recle appelletur ?  C. 

A.  AmVmantDd  cowmunher, pcr textJn ufr.furditr iS.S.vft. 
DMvi&  t*'m.>.  u  ud>iieiius^.Paft§tA'vtJUcAuf.P'9p.&  pnff.  I.  n4tuj*itterf 
§  -t.htlr- mmunttD.de dcqutr.trJT. quos text.vide,iungc Fachm.  f.  ■  «nrra- 
herl.6. Cuiat.  7.«f'.*«f.  Gail  i.jtj.dj.Sr  1.  -bKjjj .n  &  12  Hart.Piftor. 
hb.t.qtidfi.  4f.  wn.  12.  Mt  nuc  h.<ir  re  Up.qusfi.  o-f-  *w  Scy.  Hotom.  1/- 
luft.qu*!'  }i  Borthoit.  4tp*fftjt.c.  vjt.num.jf  Schnt-dwin.  itf.n  n- 
terdtdo  %*  <t*Tio.  %  //.  cuw (raq  Dynus  ,  i«  t.  »ii--u  .t)U4t 

u*m»6.dtrtf.ntum 6.  D.(T. Do.icil. ;;#/./. c. anunrd, 

L.  Si 


\ 
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B.  SiconcurritpoCiTortumeumpctitorio,  vtrumqjfimufiu- 
dex  definire  nequttjfed  oportcr,  vt  antt  quam  deproprictatccogno- 
fcat,priuspo(fc/fionislitcm,dtIata  proprictattscaufadccidat,/.^.  D. 
ge ptw.bttttU'J.?.Cfin.  ri%.  Doncll.  f'./or#.Borcholt.  (U\$\ o.num. 4 9  %U 
$nc  2.  Pti  k.  expttifuw.  4t  (ju([.  r><  fl.  DnT  C uiat.2.  tkf, y/.  C  f  thf.  tj.  Co- 
thofr.  mdJ.  19.  vide  Hart.  Pift.  d.  foi*. 

C.  In  Camera  Impcriali  reccptum  efl,  vti  fentcntia  f  n  polfcflo- 
riopfcnariolauappeJlatioadinittauKinonautemrccipiatuf  ea,quae 
eft  lata  in  momentaneo  poflcflbrio.  Gail.  /.  ob  £  7.  #  ^  C«  £rf< 
momtnt.poffi44pp.futt.  Marancd* otd.tudu.p.  *.dtji.f.uum.4+.  Mc- 
fioch.  dt  mup.pof/.  inpruud.  n.32. 

LXXX. 

Toflaftioncs  &  intcrdtflz,de  iudrcis  officio, 
quod  eisinferuit>dicendum  efi :  Deiudice  autem 
fottftmum  duo funt  cognofcenda :  U^Qcmpequii 
Jit, ^quisejfepoftiudex:  Deindecjuod  oj/jc/um 
eiuf.  Judiccm  Quiatius  definit  vtrum  bonun; , 
dtfceptandt  rei  caufa  daturru.  Troinde  quidde 
C£co ,  potefi  ne  ejfe  iudex  ? 

Vtquisidoneus  fudex  fit,  tna  requirunrur.  Prw«f»,vt  fit  perfe 
iudex  publica  authoriratc conftitutus,  vt  prarflt alicui  tudicio.  >uun - 
Ai»,vtlitinca  caura,dcquaagitur,competensiudcx,hoceft,is,cu- 
ius  cadc  rciurifH  1&10  lltaut  notio.  r?rfMM»,vt  ncc cwaduf rfus  quem 
agitur,iufta  aliquadccaulafit  fufpcctus.  Etcerte  non  cfl  res  rcde 
iudicataabco,cutusrade  re,dequaagitur,eftiurifijid:io,  '.t.l.f.ff 
tt-*mu  Arpoteritne,  carcus  cfleiuacx?  Non  rard  iccidunt.  quae 
iudirium  oculis, antequamcognofiat,lubijcidebent,  vclutili  a^a- 
turdcfmibusregundis.  LfiwtDttonrS.c,.(.D.drfi-t.7n\  Decol/a 
tioo-f  rtprurarum  ,  /  fhptfi fJwC  *dL.  Q&ntl.dtftlf.  Cumitaq;m 
Kifcc  &  fimiiibus  ufibus  fimphcitcr  afnc&us  rcquiratur,  inii*cat- 

Zz   i  -  cum 
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cum  iudicis  ©ffi  cio fungi  non  pofic rationis eft.  Alus  crcus  nulfa  le- 
gciudex  effe  prohibetur,  l.cumpr*ter it.  §  ilt.D.Hetudtc  l.i*<*S.D. 
eoJ.  Duar./ .rf//>  a*.  Wcfcrrbec.  mpttrat.  D.  Uinin.nunm.  i».  DilT.  Ro- 
fcert.j./S  Nttty 

LXXXL 

tAnvero  tUiterati  /uruimperitiiudicesef 
fe  poftnt  ?  dijputatur, 

Iurifdi&io  iudiciorum  exercendorum  caufa  introdu&a  eft ,  vt  iu- 
ftiaia cV iurc , cui  ieges feruiunt , res  humana?  difponantur  &  confcr- 
ucntur,  vnde&  ^JKw/>«-/«ab  AriflotcIexfT<r/f  fjimu*  k&i  dJU*  voca^ 
tur,c6quodiurifdictio  finecaufx  cognitionc  nunquam  proccdat, 
fcd  cx  vtraq;  partc>  tam  ahadorc  quam  rcoallegandi  &  probandi 
modocxpcditolegum  &  xquitatis  nornulis  firmatur.  Non  cnim 
ttfirK feu iudicium fin>  prudcntia.& non intelligcntia Icgum  effepo- 
trft,cum  habcat  'itu/ .^tTirtf  x«/  9i*YsvV{**»vt  Ariftoteks,  S.  Eb,.}  de- 
monftrat,  Prepter  quod&iurifdiccndi  poteflas  irrpcritis  comrmtti 
aon  poteft,  cum  hi  per  fc  quod  iuftym  fit  non  inteliigant :  fcd  cmcn- 
dicarc iudicandi  honcftatem  ab aiiis  coguncur  quod  maximum  vi- 
tium  eft  R.cipub.  eam iiiiterati iudices lcgumq;  impcriti ,  iropa-nt «A- 
%ti*mv  ¥  ¥91*09  crmoiuh&t  iv<fi  9yty[t*.Tatr  ©v i/^ifVmc  •wti^at  xet/ 
ro*  ikij^aiuit  <W9K$i4t«tf9  vt  Impcrator  ait  N  *iU.8t.>*p.i.  D.  lo.uh. 
Steph  frater  meus  parcntis loco  colcndus,  l*b.  i.  UmTfdift.lidwa&c, 
itf.f.mpf.  Pra^tireavnufquilqjdeiisbcneiudicatquarfcit,  Anfto- 
teles  /.  Etb.j.  Etiudex  cx  (cipfodcbetius  noffc,Bccdccoalitiganti- 
bus,  feddefa&otanruminftrui,  Artftotcles,  t.Rbet. t.  Etiudicinon 
ciTc  difcendumabalto  quidquidtitpronunciaturus,re&eadfirmat, 
Plato,  2.  dt  LL.  Etignerancia  iudicis  cft  calamicas  innoccnti.  Au- 
^ud./p  ie  nwute  OciM.r.#.  Sitamen  de  fa&o  impcriti  magiftratus 
conftituantur  affcfloreslcgum  peritosadhibercdebenr.Cuiatius,*» 
pty.p/f.  Coraf./.  Mifcell./^.  Robcrt.j./#«f./. 

Judex 
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Iudex  debef  ne fecundum  alTu  &  profata, 
velfecundumconfaentiamiudicare^j  i 

I.dexinindicandom?gi,afla&Probau,<,Bimfcichtiamr«am 
fr  uatam  fcqui  dcbe, ,  aa  tamen  nc  contra  confcicntiam  fuam  iudi- 
cet.quod  fier,  powit.fi dcpcfita  iudicis  pcrfona  fc  tcftem  profitca- 
K*1"*''  vbiCoftal.  D.di.-ff.  r't/id.  Clar.$./f».t,<yr.  2.  Alciau 
«,.«,,,      *  r„i. ^  Coraf.    Mifircil.  «.  Pinc»:  Sdl. a.  c. 

W.nbcc. m,4,a,.  dtfrtu.  *m.     Vaf<j.  tnfi.  ptf, J     W  * 

LXXXIII. 

£> iudex  ,poteft  ne paenas  legttms  vel (latuti* 
prafinitas  velaugere  vei  minuere_j  ? 

Tbcologi  qui  hanc  quifljonem  in  fpccie  explicarun»,  quorum 
prarcpuus  fu.tPetrus  Martyrin  locis  communibus  in  4  c  X!fcn- 
«,unt.  D.ftingucndum  cile  intcr  lcgc,  dininas  &  iJcs  human^ 
Atqjillascumfuntpcrfcdtat&immota-.aqiislibct  Magiftratulic^ 

irrVr"'  &fiea,|riverm  nui 

nonpolTc-  EffeenimDc.voccm.inquiunt;  N  ]„l  addasnihildc- 
mas.  Humanasverolegcs.qu.aabhomnibu,  rogatascfll  aiiquatc- 
«us  mutanom fubiacere.  Scd tamcn  confuh  u, .ftcconcludunt  ni- 
h.lvelpaura.ud.cun.aiMaEirtratuumarb^riccl,,,™^,.  curnhu. 
mana-lcg«cand<mvimquamdiuinarhabcant.  ldeoA;  hucAneu, 
It„u,m  acciutunr.qui  dict :  ludcx  d<  bct  iud.care  non  dc  lcgc  fcdTe- 
cundum legcm.  lunfconfulti »er6contc„d„nt,iudici Sc .vLiftratui 
ficultatcnaugcnd.vclmmuendi  pcena»  vlt,.,  prarfccpta,?^  « 
ahquaccrta  &cuiden,icauIaco,,ccira,n  cflc ,  i.  ^md.fi,  «. 

''t^^r-r*  '•'"^•Af.Couarr  a.re.V.,.  ,MVnC 
«..*/«.Diir.Glofl;»»<.i.W.Ai,te)*J&1bj)cC  ' 
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LXXXIV, 
Deeoanxie  diff?utatur:  <±sln  fuper  cjmfltone 
incaufam  prtnctpalemincidmte  feorftn  ferretn- 
dexcogipofitt? 

Noscum  Kobcrt i./if/iir.edp  /j.fenttrms.  Si  quarftioquomodo- 
cunqueincidens  fiueincurrens  eiusmoJt  fit,  ut  principalisquarftio- 
nisdefinitto  cum  ilhus  decifione,  iu  quemcunque  fenteuttx  cffe- 
dum  coniun&a  fit,  vtquia  non  aliud  omnino  reum  aftoris  intcn- 
tioni  obic&nrum,  veleius  cxprcflainid  profcifione.  Vclalitcrlitis 
proccfluconftc t,  nifeilcaufr  vfle,  curfuper  incidentc  quxftione  in- 
tcrlocjuatur,  cum  nihil  obftct,  quo  minus  vtrunque  vnad.finitiu» 
fentcntia  comple&atur,  &  proinde  fcparatim  fuptr  illa  quacfbone 
pr  >iunciarenecillilicere,ncccogi  quoqucpoffcfCobcrtJ.^te.  Yidc 
Facbia  t.vtmt.+j. 

LXXXV, 

Vttliter  indagatur:Num  iudex feu  magtflra* 
tusinopi  pauperi  fumptus  litis  fubmintftrare 
debeat  ?  A.  Itcm,an promipo  indcmnitatts  aut 
YCf»ifiionis  culpx  facta  T{eo  a  iudtce,  adeu^.  fd- 
lum fne  vt  eliciat  confeponem  inqutfttt  de  cri- 
mineyftt (eruanda  iudicty  ita  vt  ea  attenta3adp&- 
nam  confeft  criminis procederenon poftt  ?  B. 

A.  Adfirmat  gloiT  «*  './.  §  «ir  Ptttff^tnvttk&on  ftfcbnn' ,  d*pft<*- 
i4«rff,Bart.&  Dd.  ibi  Wefcnb  tnpsrMt.dtPofluln* I2.  t.tMinesio.c.  d$ 
Epifc.4Hdttnt.  Spccics  namque  clcemofyn*e(l»  p3upcribus  prab  re 
pAtronos,c.fi!>us.:.d(fi  nuit /7.7. Hart  Piftor.M.f  qumfl.20  Y.Colcr. 
cr  ptoLtfs.txtiH*  p.i  ,'.2.nn.99.  Sed  hodic  in|plerifque  curijs  conflitui 
folentaduocati.  publicofolarto,  quicaufas  egenorum  ag  int  &tuc- 
antu  r,r  uiw&  pjuperum  procuratorcs  appeltaiuui  .  Wcfen  b.  uhq  n  /. 

£.  Ncgat, 
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B.  Ncgat.  lohan.dc  ImohmLvqmrtw^^l^.tudif.  Ncfctlicct 
e\  rationc  dcli&a  lmpuniu  mancant  Quod  Fclinus  in  toro  tah- 
tum  ciuiJi  politico,  &contcntio(b,  non  ctiam  in  fbro  confcicnti* 
iuc  poti,  locum  habere  rcdiifnri^  ait  w  c.+ cedfusi.nj.txt.  ut  tu.  *o* 
tuuttft  Cum  iudici,  quodipuus  folius  confcientise  &fidci,  & qui- 
xltm  (ub  xprcflj  Aipuiationc  tmpunitatis,concrcditur ,  nonmagis 
piufacercnctat>quamSaccrdotica,«ua:in  conftflionealicuiuspa:- 
nitentiarij  ipii  rcuciantur,  £t  ditcr  faciens^  periurium  commtttrt* 
fUJf.  m  9tib+t€at*v*s  •»  %  m  cbi  /h  umume,def#.i4u/Uue.  Hinc  cft  quod 
teftis  c|ui  iurauit  n©n  rcuclarciecrcta ,  ft  contra  faciat ,  pcriurui  fiat, 
tfldcGail./  ooj.ioo.*ur*.6  Eberh  Spcckh. i.^f*ir  t.  Colcr.rfe p+$<  tjf.txe- 
tut.p.+.up  i.nurrupj  EIcg.tra^thAnc^uaciliohcniFachin^.kfWr»- 

LXXXVf. 

Ne  temere  cuiquamavere  €5*  Irttfare 
fur  permtjjurmpma  temerelttigantiumtriplexin  <wmm 
Jr/Jlitut.a  lujtiniano  propaniiur:  Nempe,  Sacra- 
mentum  feu  iuramentumcalumnU:  pecuniaria 
p&na:  &  infawia.  luramentum  calumnUeft, 
ejuod  ab  ntracfc parte  de  caujfa  hona  fide  profe- 
quendaprjijtatur.  ffocanconfuetudineveljla- 
tuioremittipofttt?qmntur. 

Quandoiuramtntum  cdumniarapartcaltcranon  exigttur  tacit£ 
r cm i flb ro intcUigimr C4p.i.ipr$pnr$  ie  mrm..ui. tn  s.l.mturuudum  § qui 
imiuf4*tium  DM  tutemr.  Exprctfcautemhoc  ficrinequit/.*.*  fed  m*ut 
vertmur  C.<fc«ii'<i«/».proptcr  catum  damtuir,  quia  tale  paftumdeca- 
jumnijsvumapcriret>&  ticper  cqnfequens,  turpitudtnem  contine- 
rct  Lfivnm  J  B*4  D.  it  p*Qu.  lmo  nqn  valct  /tatutum  vcl  confuctudo 
iuramentumcalumniae  rcmittcns  tutetum  r.%on(tttutm  defidetuffortb. 
Nifi  hoc  proccdcrttin  confuetudinc  hominum  mcmoriam  cxce- 
.ckntc.nam  ilia  vim  priuih  gtj  habet »./  §.  /?«.  de 4qmi.pl. ah. l.m b*  mre$ 
MmO.de  *g  4*  ^itQiu.  vidc  Gatf  ./«i*;/;. 

Aaa-  Aktrtt 
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LXXXVit 

<*Altera  pcenatn  temere  Utigantes  confikttta, 
damnu  m  efi feu  multtn  pectmtaria :  velut  expen- 
farum.nunquid  etiam  damni,  hocefl,  detrimeti, 
qfiodrationelttisviclorhabutt  ?  Q^Maximc^. 

Ptr§  bd  *urem9ibt9  &  d*mnum9(Zr  tmpsn  asl>t»y  lift.  do$.ansttm.  ht  g. 
ibi  A  ngcl.  &  D J.  Bart.  m  l  t.  O.  dt 4lutn.  md.  mut.  t*uf.  &  *<  j. '  7P-  m pr* 
b  t.i.  It,  C.Qjtsudoprouoc  nontUnti.  (^uht.wpAtat.C.dtftnt.&ltt.exp. 
Dtflf  Walth  iMifaQ.28.  Ethanccondcmnationcmindcxomittcre 
non  potdt,nifi  ex  iufla  cauk,puta  quia  c  x  iuniurando  obtentum  cft> 
Coraf.M.2.  tndjgst.  27  Autquuiuufum  lutgjndt  prt,b**<Uir  r  tb.  bihutt, 
1 7t  §.  t. vtrf.  vtc  *Uu  i d -  U%*t.  2. /.  79.  pr.  b.  1 .  v bi  bcnc  Coftal.  d< tu  i .  t*% 
iufta  autem  caufacft.  moucns  animum  iudicis ,  aup  bCtt><8li#<n2$r» 
fjCfcCU/  de  quibus  Gail.  /.  obj.jt.num.  g^.  &  2+. 

LXXXVIIL 

Tertia  dentcfc  pcena,qua  coercentur  tcmere  //- 
tigantes,efl  tnfamta.  A.  faw&velextfitmatto- 
nts  imminutio,ea<fe  veliuris  velfacti*  Iffa  qua m 
lex  h  xsr\<Lru  fumpta  exturpi  caufa  trrogat  nocett) 
2?.  HdC9  cjm  opinionem  altcutus  apud  bonos  & 
honefiosvirosgrauat :  vtfi cfuisa  iudice  tncre- 
petur:  Anetiamfiquisbontscedat?  C. 

A.  Pcenagrauiorquouisdamno  pecuniario,  i.fimd»«l>mto dt 
rtg.iur.  Naminfamiamorticomparatur,&ctuscaufacaprtali,/.  ufa 
Ddtmtnum.vmd.  Notanturautcmreidamnati  iniuriarum,furti,  ri 
bonorumraptorum,  doli mali,  itemtutelx^xdolocommifloman- 
dati,dcpofni,  p:o  focio,  f.  2.  inftn,  b  ,  vbi  elegantcr  tradit  Borcholt 
&aliiDd. 

B.  Nara  innoccnter  damnatus  rcucrajurisinfami*  aonaffici- 

turV 
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_   tnr.  Cutat.  &      tenbcc.    patat.  D.dt  trfatnta, » um.  2  vidc  *Trc utf# 
fo.i.afr8    .4.  ^ftau. 

C.  Dcbitores  qui  bonis  cedunt,  aur  qui  crc  ditoi  e$  cfFugfunt  iu- 
fam<  i  non  funt  iplo mre, Ldtbit-rts, //.  C.aod.  Nair  ronisctdere,et- 
iamboni  calamitatealiquacirrumucnti.quand»  cj;coguntur.  Sita- 
n  en  non  vniuerfum  txacccdtnti,  U  $  av^CtCuwVac  xet/  otpet$i/f«<f. 
Scd  fupra  neligentia  rcs  fuas  amififlc  tradtn  funt ,  &  bona  ita  decexe- 
rinr,non  fu  nt  prorui  ah  inf*mia ;  alias  <  c  ffio  bonoi  um  non  inrarnat» 
vide  S  137.  ibi  tleg  Gothofred  Hotom.  tttujl  qaaft.zt. WeienU 
Wyt.ui.dt  tn/am.  num.  8. 

LXXXIX. 
^bfolutisitaAttorum&Reorumpartibwfi 
erat  dtcendum  de  ordtne  tudtcicrum,  Cjhorum  i)- 
ntcam  tantum particulam,  (fqutdemprimam* 
nempe  in  ius  vocattontm,  vel  qu&  tn  hutus  locum 
hodte Jucceftt,  Cttattonem  ,  fmp.  Jufttn.  tn  fiii. 
Jnjltt  §.  omnium  infertt.  Cttatto autem eH  Rea- 
lis  velverhalis.  flla per  apprehenftonem  perfo- 
n& :  htc  aut  prtuatim  pcr  apparttorem  *vcl  Itte- 
ras,aut publtceedtflis fienjolet.  Hicnon  incon- 
uementer placet  muejitgare :  Qutbus poenis Jub- 
iaceant ,  cjuicaptum  emanibmiudtctsvelmmi* 
Jlrorum  extmunt? 

Quando  captusc*int!tur  e  manihus  iudtcis,  vc!  miniffrorum*- 
ius,nonparti,fcd'udicitantum  ficiniuria.  Bart.  tnl.ftd  tximt>  ,§. 
irc  .  ,  fi tnfi*.  D  Ne  qvu  c*»«  m  m  m  Vot  rvnextm.  ldtoquc  fi 
ex  mtu$,vclcondcmT'arhstameftt  veladhuccondcmnandus  (puta 
IHrjcorf  iTtnvclLonuictuscftdccriminrpuhltco  Uximrnsincic1  %  ^ 
tn  | :aujw lcgis  lulix  Muitflatis ,  i. 1 u  «  * ,  &  tbi  B,ut  u.a-  U M«- 

m 

I 
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i$ft'4.  Si  rcro  coivlcmn  icus ,  rclcerrccmiVrTi.ianijs  n  >r»  (ic,  is  quf 
eximicur  co  cafu  eximcns  tcn  *cur  porua  legisluliaf  dc  vi  pnuata>&\iru 
Vt  d.  I.  m*l$j  num.  ?.  *dl.Ul  tlmft,  &  m  §  wript*tt  A  h  n.  u  im.  abed.  li. 
proutnctd,  c^Bar.f.  Interim  vcro  refpechi  partis ,  tenetur  perindeae 
f\  pro  cxemco  in  omncm  cafum  vcl  cucntu  u  fidciufHll-t.  Bild.i  L 
gdi  8  .s <mm.4*  C,  t?t-  ..Auattmu.  iacobThoming  du  t.jf  Viuiuj, 
hb.2. (U^ij.fj.  Tiber. Dccian. m tr*Q. ermtmUu tto. 7. **p. //. p*r  1.  /#, 

£i  Judicia  alia funt  ciuilta  priuat^alta  pub- 
lica:  Abfolutts  tis,  de publicts  mdiciis  qu&dam 
funtfubijctenda.  Sunt  aute  n  dupltcta,ca pttaha? 

non  capttalia.  llla  verfantur  ctrca  crimen 
Ufd  Matcftatis,  Adulteriumftuprum,Homici- 
dtum,  Vencficium>  ParriadtuwyFalfumyV/s 
pu ■  licam ^&c.Deeo primum Ubet qutrcrc :  An 
nemtneaccufante>magtflratu4nthUomtnpu  ordt- 
narioiurepoptmdelinquentesinqutrere3  &  eo$ 
funirc^i 

P.-a*cedcntefama,vennth'cns,  &  prarfumcionibus  drli&iictnidi* 
cem  facere pofTcconcludimus  Rcgularircr  cntm,dc quoltbct  dcli- 
fto  cft  permifla  accufacio,crgt»  &:incjuifitio ,  cnm  eius  loeo  fucccdac, 
Jtfabrogetur,  '.2  C.dt  ahtt  . .  D  uu<  2.D.d  ufieu.  eor.texr  ml.f  l.i-m- 
gru  lyD.dttyfi  praftd  N  ueU.iiS.  if.  vfrh.per  fetub  m**  inquirtri  lU  .nrs  L 
Uvtl»'-4y4  $.i.VutdL  ul»*  ui  Duarenus ,  r.atfp.jS  Fachin./.'<wif'<>ei«T£ 
Cuiar. /.<#»?/.*?.  Clar.*  fin.qutefi.j  Gomctr  ?  »r.'<  ol  r.  um  +g.  c*C. 
Vme&finalttir.  Iflud hocloconon  incommodc  fubi jcitDr ;  Q^»rf 
Mi  i  cjuidam  vchnt,attentatimidclrc^u,f  dnon  .  ofirmmatum  (2110 
tonr»  «nrrftniinocinffittf  »nom  •wtitktwuc**  (tcrbcn  •n'J 
f&MKru4»Ubm.  $tmi  vJfKrgUHcMini  rcoenuiuwii.  vtmorhtur. 
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3uVr0fffn<t.?fHr<r'tW^ 

ln  *%n*itni)  ordinaria  pctna  cfle  punicniUim >  flquidcm  tnimu* 
©•  cidcndi  fuit ,  &  rcs  ad  a&um  confumationi  proximum  dt~ 
du6ra ,(.t.<.*aL.  CwrmK  Aefi  .    lilud  umen  generali confuetudine 
nunc  fublatum  c  tTe  tcftc Claro , §•/«•. f**fl*  f*  &  a Dd . plcn  quc  ad 
crimen  la  sar  rnait-ftatis-cV:  parricidii>vbi  conatus  proc  fTc&u  punirur5 
reftringitur  Erdicit  Alcxander  ytonftt.  i+t  '«/.  2.  Vtcjuii  homicida 
puniatur  pcena mortis ;  omnirro perfcftum ddi&um  r c qu i r  1, h c cri- 
mina  es  I mperii  conftitutiones  de publicis  iudiciis , *t tu .  / 7* 
€>ttatf  r  »n<  nd  anNno  anftffcrfn  /  conatum  homicrdir  arbitrio  iudt- 
cispuinriveiunx.  VidtWcfenbcc.  1*  mw.  D.4»  pirntio»», 
Et  fic  hoc  cafu  amputationemmanus  pro  pctnalenenfcs  pronutw- 
ciaiTc,  rcfcrt  KeuOner.  Itb.  *•  <i*  1  .  *A 

x  c  r, 

(rimenUfimaiefiatuefi,  quodaduerfkfpo- 
pulum  Romanum,vel  contra  /mperatorem  com- 
mittitur.  Superiorem  recognofcentium  matcjfat 
proprte  null*  efl,  adco%  nec  Ldipotefl.  D.  Imb 
nectnpontijicern  Romanuv? UgtbuA  confiderati*. 
2J.  ?hQc  m  confiltarios  Imperatoris  9  tndtjitn- 
£te.  &  *  -  . 

A.  Ofim  fn  folo ,  V.  fcomano  Maicfhs  1  hodtS  autem  tran$rat« 
imperioin  lmperatorem,  ckrs  proprie Maieftas  cflf  &  lacdi  dicitur. 
Vefenbec.  m  »»•**.  fc §.  <sr  4.  Gometz. f*r  tt  2.  n*m.  10.  ciut- 
ck  w  tamenad  Rxgcs ,  Prmcipe^ ,  &  rinitates  faptfriorcm  non  rcc»- 
jtnofiente?trah<  nJamTotunt  Car  p\Ut*m4rt*M,(Ji>meti.d.np«K 
sp.  ldq;rec^eirbh^fubdit«sperp>^ttatur.  Cbr.  d.  i,.uu..  6.  ptr  tltm. 
p..,-*stt>t  .t  u  ,u4utv*.  Gothftv  td  Utf. H  .» d  1  h* .  M*  (i-t. 

B  Tot.f  cV  fl  t  • 1  im\  ttst/i  u.  Nulla  emm  eftc  dcbet  in 
po.ufiie  maieffas,  M  potius  humf'f». 

C.    Quia  principalitvriuodiuinLnpentorisnon  Ixduntur ,  fcd 

Aaa    J  ob 
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obpropriam cu'pamex  inimicitiaconflitam  Utl  D.btttu.  videtame 
Ciar.  «•  $. Ur<t mjnft*,  num. /.  Huius criminis  pcenam  fentiu  nt ,  &  filii 
antedclictum  p-  rpctrarumnati  /.  pitfrmi.fl  rir.  cVprancrcapi- 
talein.ipfoiurepatiuntiiramiffionem omnium bonorum *.  fi*.  c.-id 
L  lui.  »ut,.i.i.txiudtcto>f*.  D.  litanuj*. Diflent.Clar.d.$.««»*;.?.$'  //» 
? tde  Gail  2. dt p4c.pui>.  t. mm. 16. 

XCII. 

k  m 

I 

Lege  Iulia  de  adulteriis  tum  iHicitus  coitus, 
tu  *n  lenoctntum  coercetur.  Jlttus  Jftccies  pottores 
Junt  dAdultertu  n  &  Jluprum.  oAn  vxorem  in 
adulterto  deprehenjam  marito  h*  pune  ecctdere 
Uceatf  qmritur.  A  Adultcnum  autem ncnfo- 
lum  cum  vxorata ,  (edcum  Jjfonsaaltertuscom* 
tnitti  dicimuA.  B 

A  Maritum  occidentcm vxorem  fuam  in  adulrerio  Jfprchcnf im, 
incidcrein lcgemCor.neiiam vclutificarfunttfetjuci^durn  iflV  ditit 
V  md  f.^./^  TicetiufleindignationisratiopoenamlegitC«rnc!tcre* 
mittcndam  perpctuoqueexiiio  tempcrandam ,  aut  relegationc  fug- 
g<*rat  .n  sdulfvnum  $.  iMperttout  D.  4e  tdnlttt.l.  1.  &  vtttm  ae  (tc»i  S 1  no- 
ctu ,  intra  priuatos  parictes  cum  connige  d<  prchenfum  adultcrum 
interfecerit,  humanius  eft  purtim  cflc  maritum ,  &omnimodofub- 
trahcndumpcenav.G  «<tt«  4**4+1  .2.$  nm*>itmfx*cmD.*4  IJff* 
l*t  .Vaud.  4. l$<;  vidc tamen  Cuiac.  L  7.0 1.  D.  Qm>4  mtu  t4*f.  Clar.  §. 
iQmvdumnum.+S. 

h  Per  /.  7.C.4J  U  luUt  tdult.  I. 1  »w  $.  Dmi  D.  hc  tit.  vide  Cuiac  4. 
$b(etu.i4.  &fponfa  provxorehabctur/./^n/W'""  fot.i.  luunmM 
t«r.*'.Dincfl t.Couarr.  it pn^mt.f.i^u  nurntr.  S.  Clar.  §. Mdutttmm  »«- 
Btr.S» 
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XCIII. 

Dehomicidio  qmdam Juntpropofta  ccnt.i.q. 
9  &  fcqq.Deeotameadhuc  drjftutari potefi:  An 
ucjut  Tttiummterfcere  veltt,  Semprontum  cr- 
roreinterfecerit.mhdomintislegu  Cornelu  parna 
ccercendnsft? 

Adfirm.ffr/.  dottverbum i.deferuoctrrupt.l.  tumqui  uocentem  i$  §» 
fit.  . t  mmr  l iQ.C.dr  f-trt.§,  ftt  &  $.  tnfltt. Dt  obUgtt. q** ex dtl  8. n*ft .Go- 
mct  }.r<f)l  3,nun-.34..Chr.i.  bomtctdtum  n»m  6  Toming.  dtcif.jt  n«- 
».<t.7  vafqui  *Uttft.qt,ali.g6.mmn.v!tmi.D'\^ni.Ht:uoch.2.arbtt.iud. 
324.  Wtkmbcc.  mfup.  tiiSihnetdtvv.ui  %.unr  LCornelu f.tmm.2.  tnfiiK 
dtpuH.  mdtt.  Etfanefiis.quicum  tclo  ambulaucrit,  hominisgratia, 
licctnonoccidcrit,  pecnalcgis  Corneh>tenctur,  Ergo  multoma- 
£:scadcm  pa:natenjitur,a.;icum  tcioambulaucrithommisoccidcn- 
digr^tia  ,  &  fsmul  ctiam  hominem  occklcrit,  licet  nontum,qucm 
occidere  voK  bar.  Vcrumautem  priusper vmttlo  C.ad  L.Or- 
dtSn  ^.probatur :  confccjucnspatct,cjiiia  poflcriuscft  maiusdeli- 
&um,ciuam  prius,I'achin»/.jiurj?. 57. Thomiog. dtuJ.jS. 

XCIV. 

Iteman  mulierfcetum  ianformatunu  & a- 
ntmatum  abigens  ordmaria  legis  QorneliA  tenea* 
tur?  A  nondum  vero  animatu  perdentem  extra- 
ordinaria pcena punienda  ?  B  Jterr  an  medtctts 
qut&groto  non  occtdendi,  (edviresems  magis  de- 
biktadi  acmorbuinlongiusprotrahendi  ammo> 
ftematorislucriex  ea  cura  pcrcipiedi>pharmaca 


f»    CENTVJtlA  IIJI-  QVif«T. 

fr*thuit>  itavttandem  mortuusindefuertt ,  or- 
dtnaria  L.  Cornel.f&na fitfUftmdtu  i  C. 

A.  Adkrm .  I  fi  qw.u  §  eborfnu  j.LCicrro  m  O  <at  f  one  />io  Ctuentio  D. 
d*  S>cc4T.  committit  cnim  homicidium ,  cum  homiucrn  iam  anim* 
jirzditum  intcrimat» 

fi .    Sic  putamus  pgr  L  Dwm  Sene*m  $.  9  de  extraord.  crimmik.  Lfi  mu- 
ltei*mJ.*dL,LQrn(LdeS'(4t.Gomztz  ;.re  .j.num.}z  Cuijt.?.  >(.f. 

C.  Arbitrioiudicis  cxtraordincm  punicndum  Jiumus.  Hice* 
aimdolusceCTat,  acproinde  nuilus  «rdinariarL.  Corncl.  deSicarijs 
locus  rclio quitur ur£.L  Cormlta  j.ad L.  Comti.de  Stcsr.  /./.  tbi  qui  fifirsb^- 
tent  nonc  >dend<  amtmo  hominetn  dft  putttfumefcum-jfibomi.idij  lft..a9 
Cuta.YsS^  lufi.u tufl.tp.n.tj. 

xcv. 

Circa  crimen falfi  qu&ritur.  qua  ptna  ajjici- 
endns  >qui  figna  ^fitterasnon  modo  prtuatorum, 
yerptm  etiam  ctuitatum  (f  frtncipum  comtm- 
ftt  &  adulterat? 

P  rztcr  cafti^ati  oncra  virgarum  &  reiegationem.ftigmads  ve!  cha- 
ra&erisetiam  impreilione  punicndum  cfle,  pionunciatThommg^ 
(italy.n  2<  .id  :6  quod  huiufmodi  pcenar  1  gibus  fpcciatim  &  Cdniu  n- 
ftarin  ralfariosfuiu(ancitx/.r$.J$w.D.j*  L  Coinel.Hi f<l\.ttmux c»r- 
mHm  dnfdfis  l  fi.de  pubh  it  mdir.  &  c.  uduuditmum  &  it  Dd.  txt.de tnm. 
fdf. Thoming.rf. loco.  vidc  Menoch  dt srkt.md.q. Lkkum^$ufu$9f. 
5  p. s >j. n+  -s*»' Bodin us  dt tLepub.ttb.6.up.S. 

XCVI, 

Venefci  dicmtur  qui  venenum  hominis  ne- 
candt  caufa  faciunt9  velmagicis  artibus  vtun- 
turMorumpoenagladius  efl-.hi  ignefuntpunien- 

- 
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di,  A.  Lamta*  verb fcopis  <velbaculis  infidentes 
peraerem  volttate,  vixvideturvertfmdc^.  B4 

A.    Arg.U  1.  <Jr  /.  D.  t»d,  I.3.  C.  rft  i»»*..)?! .  Paul. /.  /tnttnt. 23.  $.  th 

A.  Ncg.  Wcr.  i»  ft.  rf<  t  mw,  Godrt  fd.  tr *a.  Narrt  ob  men- 
t^imbccillitatem,obcorrupum  phantafiam  adiabolo  perhiafione 
faHa&prxftigiiselifar.  fomniifq;  diabolicis  preffar  qualicunq;  mala 
vd  cogitationc,  velimprccatiouc,  vclintuitu,vcireludicrai».figna- 
rc  fe  aut  effictre  rxitant,  credunt  qucxl  non  efl ;  non  intVligunt  qua- 
k  (itidtpfum,inquodconfeotiunt:  ita  haruramcns  capitur.ocuK 
preftringuntur.  Vidc  OtthoncmMclandruni,  mfmt^u  mmihttfttU 

XCVIT. 

♦  Exgraui  crimine ,  vt  eft  pamcidium  (fc. 
quod  va(allus contraextranpuw  ccmmrttitfeu* 
dumamittitur :  priuatur  eo  va(allus  &  filij  a- 
lifyexeo  defcendentes,  redit^  yetns  feudum  *d 
agnat os ,  nouum  ad  dominum.  Sed  adquos  a- 
gnatos,  mtra  quem  gradum  feudum  perti- 
ncat  ?  qu&ritur. 

Cum  pcrna  ex  naturali  arquitatcnon  (it  extendenda  ad  eos  qui  niJ 
hil  deliquerunt,dicendum  eft,  huiufmodi  cafu  fcudum  delinquenti, 
proximiprcm  agnatum  etiatn  intra  quartum gradum|,  &ficadfra- 
tremdclinquentispcTtincrcquando  vidciicetpaternumfuerit.fe*f. 
Wt.ptft.QutfuttpHm.cmuU.vnut.An  llequttnterff  .^4f.^  J>iflentxen- 
tcs  videapud.Fachin.rf.ttufw/.     vbipluEcsDji  aUcgantur. 

xc  viiV 

An  de  criminefalfi  tranfigereliceat  ?  nqn  k- 
itis  efl  motntmi  qtttrerc^. 


|74       CENTVRIA    IV.    QV  AI S  T. 

Etlxretcprobaturper '  7.  C.stLCfuti.jtftif.  Rjxti-y  autemevct- 
ptifatrl  ilcnminibusnoncipitaTibuisrcdcfiturpenctcre  cx  L.CorncL 
g  wr  vtidein  uriis  ita  d  f  I  fis  pacifci  pcr  Jiu*^rtt ,  &i  c%  conftuuuoni  - 
bus  qua*id«  mpcrmirtsunt,  autcertenonvcutruiu  vide  Cora£  X. 
Ut/^u  elcgantnTimc  Cuiac.  19  •Kj?* 

XCIX. 

Quiddicendurru ,  fi  filiwfamiUas  (cehisali+ 
quod  admt(erit>propterquod  legtbus  confittuUt  (tt 
pcena bonorum  confifcationis  >an  bona  materna 
Cdteraque  aduentttiatquahabctpatre  fuperfitte* 
tv fifcurn  deferenda (uut,  vd  patrt pottus  deben- 
tur>  ta<><  quQadprvpwtaUnu ,  quamquoadv- 
fumfiuclum. 

Paftmus  puttmas cum  Couarr  2,  v*r.  u r9.  nnm.  7  Mbnoch.  it r*- 
tnp  p-Jf  ftwvf  Uf.  nmtut  .4f.i>*r  ttxf.  tnl  j.C.U  Innu.d  1  *>  »9 •  ,  vbi  rc- 
fcrptW eft»  nort  publicari  peculium  caftrenfe  Ergd  multo  minus 
adaentmvm  public*bitur,fcd  pater jUudobtincbit.  vide  Facbin.  > 

Nvverum  claudathAcqutftio  cxtraordina- 
ria&potittca:  AnrneltusfiteUBtonequamna* 
tiuimtefim  magfiratus  ? 

AnftotcIesinpoHticita^frcrit.regotruflTragiw  populorum  U  e©-' 
ru  nvotairate,  noii atttemfarciTim-bcrcdi-  iria tran-fercidaeflc: 
Ca mllauat  vcrc  rcgiaimocra;  nxc  tc»6  T/rauatca  &  dcfpodca. 
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^usbarbaris  conucniunt.Contra  Ariftotclem  difputarunt  tum  pht- 
lofophi,  tum  lurifconlulti,prarcipuc  Bundanusin  politicis  Arifto- 
tcli«    cum  plus  virtutis  habcat  fu^  c.  lfio  haercditaria  ,  ciuam  th  dio 
populi.  Videarurdebacipfa  cjuarftione  elegantiiTtme  ioach.  Sttph* 
lurifconiult.  fratcr mtusparentis  loco  coleodus» mliUt* 
di  wnjMiQum  lnddu* ,  tdpif .    tin *  m e dium. 
f§l»+. 

F  1  M  I  S    cfjatuorccnturiarumiuris  qus(Uonum&con* 
duiionum  ci  quatuor  libris  Inftit.  impcr.coa- 

ftgnataium. 
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